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Preface


This book is designed to cover both criminal law and law of contract in Unit 3 for AQA Law, and the options of criminal law and the law of tort in Unit 4 for AQA Law. There is complete coverage of the AQA A2 specification for those taking any combination of the options of criminal law, contract law and tort.


The first part of the book deals with Unit 3, with Chapters 1–5 containing the criminal law option and Chapters 6–10 setting out the law on contract. The sections on Unit 4 follow a similar pattern with Chapters 11–16 on criminal law and Chapters 16–22 on tort. The final section contains five chapters on the synoptic questions, mirroring the specification’s requirements.


As well as explaining the relevant law there are sections within most chapters on problems in that particular area of law and comments on possible reforms. These sections should give students material for the final part of the AQA questions set in Units 3 and 4, which are targeted at the satisfactoriness of the law and/or reform.


The book is in the same general style as AQA Law for AS by one of the co-authors of this book, Jacqueline Martin. The text is broken up into manageable sections with plenty of headings. The student’s understanding of topics is reinforced with diagrams and Key Facts charts and there are also activities to test knowledge and understanding. Important cases are highlighted within the text making it easier for students to refer to them.


Due to the requests of many teachers, a full case index appears at the beginning of this book.


Our thanks go to Denis Lanser for his thorough reading of the text and his useful comments.


The law is stated as we believe it to be on 1 January 2014.


AQA examination questions are reproduced by permission of AQA.
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Chapter 1


Murder
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Homicide is the unlawful killing of a human being. There are different offences depending on the mens rea of the defendant and whether there is a special defence available to the defendant. The most serious homicide offence is murder.


Murder is a common law offence. This means that it is not defined by any Act of Parliament. It has been defined by the decisions of judges in cases and the accepted definition is based on one given by a seventeenth-century judge, Lord Coke. This is that murder is:


‘the unlawful killing of a reasonable creature in being and under the King’s (or Queen’s) Peace with malice aforethought, express or implied’.


The different elements of this definition are considered in detail under the actus reus and mens rea of murder below at 1.1 and 1.3.


Jurisdiction over murder extends to any murder in any country by a British citizen. This means that if the defendant is a British citizen, he may be tried in an English court for a murder he is alleged to have committed in another country.
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1.1 Actus reus of murder


The actus reus of murder is the unlawful killing of a reasonable creature in being and under the Queen’s Peace. The killing must be unlawful. It is not unlawful if what is done is in self-defence, or in the prevention of crime and the defendant used reasonable force in the circumstances (see Chapter 5). The actus reus can be an act or omission but it must cause the death of the victim. Murder is a result crime; the defendant cannot be guilty unless his act or omission caused the death. The law on causation is considered at 1.2 below.


1.1.1 Omissions as actus reus


In nearly every case the actus reus will be an act such as stabbing the victim, shooting them or running over them in a car. The normal rule is that an omission cannot make a person guilty of an offence. This was explained by Stephen J, a nineteenth-century judge, in the following way.




‘A sees B drowning and is able to save him by holding out his hand. A abstains from doing so in order that B may be drowned. A has committed no offence.’





Exceptions to the rule


There are exceptions to the rule that an omission cannot make a person guilty of an offence. In some cases it is possible for a failure to act (an omission) to be the actus reus.


An omission is only sufficient for the actus reus where there is a duty to act. There are four main situations in which such a duty can exist.




1. A contractual duty.


2. A duty because of a relationship.


3. A duty which has been taken on voluntarily.


4. A duty which arises because the defendant has set in motion a chain of events.





A contractual duty


In Pittwood (1902) a railway crossing keeper failed to shut the gates of the crossing when a train was due. As a result a person crossing the line was struck and killed by the train. The keeper was guilty of manslaughter. A more modern example would be of a lifeguard at a pool who leaves his post unattended. His failure to do his duty under his contract of employment could make him guilty of an offence if a swimmer were injured or drowned.


A duty because of a relationship


This is usually a parent–child relationship since a parent has a duty to care for young children. A duty can also exist the opposite way round, where a grown-up child is caring for their elderly parent. A case example involving a parent–child duty is Gibbins and Proctor (1918).
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Gibbins and Proctor (1918)


The father of a seven-year-old girl lived with a partner. The father had several children from an earlier marriage. He and his partner kept the girl separate from the father’s other children and deliberately starved her to death. They were both convicted of murder.


The father had a duty to feed her because he was her parent and the mistress was held to have undertaken to look after the children, including the girl, so she was also under a duty to feed the child. The omission or failure to feed the child was deliberate with the intention of killing or causing serious harm to her. In these circumstances they were guilty of murder. The failure to feed the girl was enough for the actus reus of murder.
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A duty which has been undertaken voluntarily


In the above case of Gibbins v Proctor (1918) the partner had voluntarily undertaken to look after the girl. She therefore had a duty towards the child. When she failed to feed the child she was guilty of murder because of that omission.


Another example of where a duty had been undertaken voluntarily is Stone and Dobinson (1977).
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Stone and Dobinson (1977)


Stone’s elderly sister, Fanny, came to live with the defendants. Fanny was eccentric and often stayed in her room for several days. She also failed to eat. She eventually became bedridden and incapable of caring for herself. On at least one occasion Dobinson helped to wash Fanny and also occasionally prepared food for her. Fanny died from malnutrition. Both defendants were found guilty of her manslaughter.


As Fanny was Stone’s sister, he owed a duty of care to her. Dobinson had undertaken some care of Fanny and so also owed her a duty of care. The duty was either to help her themselves or to summon help from other sources. Their failure to do either of these meant that they were in breach of their duty.
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A duty which arises because the defendant set in motion a chain of events


This concept of owing a duty and being liable through omission was created in the case of Miller (1983), where a squatter had accidentally started a fire.
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Miller (1983)


D was living in a squat. He fell asleep while smoking a cigarette. He awoke to find his mattress on fire. He did not attempt to put out the fire or to summon help but went into another room and went back to sleep. The house caught fire. He was convicted of arson.





[image: ]





In Miller (1983) it was not the setting of the mattress on fire which made him guilty. Instead, it was the fact that he had failed to take reasonable steps to deal with the situation when he discovered his mattress was on fire. This failure or omission meant that he had committed the actus reus for arson. The House of Lords pointed out that Miller was only expected to take reasonable steps. He did not have to put himself at risk. So if, when he woke and found the fire, it was very small and could easily be put out then he was expected to do that. However, if it was too dangerous for him to deal with it personally then his duty was to summon the fire brigade.


1.1.2 Reasonable creature in being


This phrase means a human being – for murder to be committed a person must be killed. Normally this part of the definition does not cause any difficulties. The only two problem areas are:





•  Is a foetus in the womb a ‘reasonable creature in being’?



•  Is a victim still considered to be alive (and so a ‘reasonable creature in being’) if they are ‘brain dead’ but being kept alive by a life-support machine?





Foetus


A homicide offence cannot be charged in respect of the killing of a foetus. The child has to have an ‘existence independent of the mother’ for it to be considered a ‘creature in being’. This means that it must have been expelled from her body and have an independent circulation. However, the umbilical cord connecting the child and the mother need not have been cut. Also it is probable that the child need not have taken its first breath for it to be considered a ‘reasonable creature in being’. In addition, in Attorney-General’s Reference (No 3 of 1994) (1997) it was stated by the House of Lords that where the foetus is injured and the child is born alive but dies afterwards as a result of the injuries, this can be the actus reus for murder or manslaughter.
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Attorney-General’s Reference (No 3 of 1994) (1997)


The defendant stabbed his girlfriend who was about 23 weeks’ pregnant. She recovered from the stab wound but it caused her to give birth prematurely some seven weeks after the stabbing. The baby was born alive but died at the age of four months as a result of the premature birth. The defendant was charged with the murder of the child. At the trial the judge directed the jury that a foetus was not a ‘reasonable creature in being’ and so the defendant could not in law be guilty of either the murder or manslaughter of the child. The defendant was acquitted.


The House of Lords agreed that this was correct where the foetus died before being born but held that:




‘violence towards a foetus which results in harm suffered after the baby has been born alive can give rise to criminal responsibility’.





However, they held that in the circumstances the offence was manslaughter, as there was no mens rea for murder. (See 1.3 for the discussion on mens rea.)
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Brain dead


It is probable that a person who is ‘brain dead’ would not be considered as a ‘reasonable creature in being’. Doctors are allowed to switch off life-support machines without being liable for homicide. In Malcherek (1981) doctors had carried out many, but not all, of the tests for brain death. The Court of Appeal held that switching off the victim’s life support machine did not break the chain of causation (see 1.2.3). This meant that the original attacker was liable for murder.


Year and a day rule


There used to be a rule that death must have occurred within a year and a day of the unlawful act. This rule was sensible in past centuries when medical knowledge was not sufficient to prove that an attack had caused the death after such a long time. However, with improvements in medical skill, the rule became outdated. In particular it meant that where a victim was kept alive by a life-support machine so that his death did not occur until more than a year after the attack, the attacker could not be charged with his murder. So the year and a day rule was abolished by the Law Reform (Year and a Day Rule) Act 1996. There is now no time limit on when the death may occur after the unlawful act but, where it is more than three years after the attack, the consent of the Attorney-General is needed for the prosecution.


Queen’s Peace


Under the Queen’s Peace means that the killing of an enemy in the course of war is not murder. However, the killing of a prisoner of war would be sufficient for the actus reus of murder.


[image: ]






Self-Test Questions




1. Give the definition of murder.


2. What is the normal rule on whether an omission can be sufficient for the actus reus of murder?


3. Give two case examples where an omission could be the actus reus of murder.


4. Has the defendant committed the actus reus of murder if:







    (a) he kills a foetus in the womb so that the child is born dead


    (b) he injures a foetus in the womb and the child is born alive but dies of its injuries?







5. The definition of murder includes the phrase ‘under the Queen’s Peace’. What is the effect of this phrase?
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1.2 Causation


Where a consequence must be proved, then the prosecution has to show that the defendant’s conduct was:





•  the factual cause of that consequence; and



•  the legal cause of that consequence; and



•  that there was no intervening act which broke the chain of causation.





1.2.1 Factual cause


The defendant can only be guilty if the consequence would not have happened ‘but for’ the defendant’s conduct. An example of where the death was held to have occurred because of the defendant’s conduct is Pagett (1983).
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Pagett (1983)


The defendant used his pregnant girlfriend as a shield while he shot at armed policemen. The police fired back and the girlfriend was killed. Pagett was convicted of her manslaughter. She would not have died ‘but for’ him using her as a shield in the shoot-out.
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The opposite situation was seen in White (1910).
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White (1910)


The defendant put cyanide in his mother’s drink intending to kill her. She died of a heart attack before she could drink it. The defendant was not the factual cause of her death, so he was not guilty of murder, although he was guilty of attempted murder.
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1.2.2 Legal cause


The defendant’s conduct must be more than a ‘minimal’ cause of the consequence but it need not be a substantial cause. In Cato (1976) the victim had prepared an injection of heroin and water which the defendant then injected into the victim. The victim died and Cato was convicted of manslaughter. The Court of Appeal said that:




‘it was not necessary for the prosecution to prove that the heroin was the only cause of death. As a matter of law, it was sufficient if the prosecution could establish that it was a cause, provided it was a cause outside the de minimis range, and effectively bearing on the acceleration of the moment of the victim’s death.’





In Kimsey (1996) the Court of Appeal held that instead of using the Latin phrase de minimis, it was acceptable to tell the jury it must be ‘more than a slight or trifling link’. There may be more than one person whose act contributed to the death. The defendant can be guilty even though his conduct was not the only cause of the death.


Thin-skull rule


The defendant must also take the victim as he finds him. This is known as the ‘thin-skull rule’. It means that if the victim has something unusual about his physical or mental state which makes an injury more serious, then the defendant is liable for the more serious injury. So, if the victim has an unusually thin skull which means that a blow to his head gives him a serious injury, then the defendant is liable for that injury. This is so even though that blow would have only caused bruising in a ‘normal’ person.


An example is the case of Blaue (1975).
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Blaue (1975)


A young woman was stabbed by the defendant. She was told she needed a blood transfusion to save her life but she refused to have one, as she was a Jehovah’s witness and her religion forbade blood transfusions. She died and the defendant was charged with her murder and convicted of manslaughter due to diminished responsibility (see section 2.1). The fact that she was a Jehovah’s witness made the wound fatal. She would have survived if she had had a transfusion, but the defendant was still guilty because he had to take his victim as he found her.
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1.2.3 Intervening acts


The chain of causation can be broken by:





•  an act of a third party



•  the victim’s own act



•  a natural but unpredictable event.





In order to break the chain of causation so that the defendant is not responsible for the consequence, the intervening act must be sufficiently independent of the defendant’s conduct and sufficiently serious enough.


Where the defendant’s conduct causes foreseeable action by a third party, then the defendant is likely to be held to have caused the consequence; as in Pagett (1983), where his girlfriend was shot when he held her as a shield against police bullets.


Medical treatment


Medical treatment is unlikely to break the chain of causation unless it is so independent of the defendant’s acts and ‘in itself so potent in causing death’ that the defendant’s acts are insignificant. The following two cases illustrate situations where the chain of causation was not broken.


In addition, the switching off of a life-support machine by a doctor when it has been decided that the victim is brain dead does not break the chain of causation. This was decided in Malcherek (1981).
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Smith (1959)


Two soldiers had a fight and one was stabbed in the lung by the other. The victim was carried to a medical centre by other soldiers, but was dropped on the way. At the medical centre the staff gave him artificial respiration by pressing on his chest. This made the injury worse and he died. Had the proper treatment been given, his chances of recovery would have been as high as 75 per cent. However, the original attacker was still guilty of his murder.
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Cheshire (1991)


The defendant shot the victim in the thigh and the stomach. The victim had problems breathing and was given a tracheotomy (that is a tube was inserted in his throat to help him breath). The victim died from rare complications of the tracheotomy, which were not spotted by the doctors. By the time he died the original wounds were no longer life-threatening. The defendant was still held to be liable for his death.
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The next case illustrates a situation in which it was held that the chain of casuation was broken.


[image: ]






Jordan (1956)


The victim had been stabbed in the stomach. He was treated in hospital and the wounds were healing well. He was given an antibiotic but suffered an allergic reaction to it. One doctor stopped the use of the antibiotic but the next day another doctor ordered that a large dose of it be given. The victim died from the allergic reaction to the drug. In this case the actions of the doctor were held to be an intervening act which caused the death. The defendant was not guilty of murder.
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Victim’s own act


If the defendant causes the victim to react in a foreseeable way, then any injury to the victim will have been caused by the defendant. This occurred in Roberts (1971).
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Roberts (1971)


A girl jumped from a car in order to escape from sexual advances. The car was travelling at between 20–40 mph, and the girl was injured through jumping from the car. The defendant was held to be liable for her injuries.
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However, if the victim’s reaction is unreasonable, then this may break the chain of causation as in Williams (1992).
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Williams (1992)


A hitch-hiker jumped from Williams’ car and died from head injuries caused by his head hitting the road. The car was travelling at about 30 mph. The prosecution alleged that there had been an attempt to steal the victim’s wallet and that this was the reason for his jumping from the car. The Court of Appeal said that to make the defendant guilty the victim’s act had to be foreseeable and also had to be in proportion to the threat. The question to be asked was whether the victim’s conduct was:




‘within the ambit of reasonableness and not so daft as to make his own voluntary act one which amounted to a novus actus interveniens (an intervening act) and consequently broke the chain of causation.’
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This makes it necessary to consider the surrounding circumstances in deciding whether the victim’s conduct has broken the chain of causation. Where the threats to the victim are serious, then it is more likely for it to be reasonable for him to jump out of a moving car (or out of a window, or into a river). Where the threat is very minor and the victim takes drastic action, it is more likely that the courts will hold that it broke the chain of causation.


The main rules on causation are shown in a flow chart in Figure 1.1.
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Activity


Read the following situations and explain whether the actus reus for murder is present.




1. Jane is angry because Karina is pregnant by Jane’s boyfriend. When Karina is eight months pregnant, Jane stabs her in the stomach, intending to kill the foetus. Karina is rushed to hospital where a caesarian section is carried out. The baby is alive when it is removed from Karina’s womb, but dies two hours later.


2. Anya is offered a lift home by Barnaby. After a few minutes she realises he is driving away from her home. He then puts his hand on her thigh as he is driving and says that they can enjoy themselves. Anya is so afraid that she jumps out of the car while it is going at about 40 mph. She is hit by another car and killed.


3. Toyah stabs Steve in the arm. His injury is not serious but he needs stitches, so a neighbour takes Steve to hospital in his car. On the way to the hospital the car crashes and Steve sustains serious head injuries, from which he dies.


4. Lily decides to kill Kevin. She takes his shotgun and loads it. She waits until he has gone to sleep then she goes into his bedroom and shoots him in the head. Unknown to her, Kevin died from a drug overdose twenty minutes before she shot him.


5. Ross stabs Paul in the chest. Paul is taken to hospital where he is given a blood transfusion. Unfortunately, he is given the wrong blood and he dies.
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Self-Test Questions




1. For causation, the defendant’s act or omission must be the factual cause of V’s death. Give a case or example where D’s act or omission was NOT the factual cause of V’s death.


2. To what extent must D’s act or omission be the cause of V’s death for it to be considered the legal cause?


3. Give a case (including name and facts) where medical intervention did NOT breach the chain of causation.


4. Give a case (including name and facts) where medical intervention DID breach the chain of causation.


5. What is the rule where V’s own intervening act leads to his death?
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1.3 Mens rea of murder


1.3.1 Malice aforethought


The mens rea for murder is stated as being ‘malice aforethought, express or implied’. This means that there are two different intentions either of which can be used to prove the defendant guilty of murder:




1. express malice aforethought (the intention to kill); or


2. implied malice aforethought (the intention to cause grievous bodily harm).





A defendant has the mens rea for murder if he has either of these intentions. This means that a person can be guilty of murder even though they did not intend to kill. This was decided in Vickers (1957).
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Vickers (1957)


Vickers broke into the cellar of a local sweet shop. He knew that the old lady who ran the shop was deaf. However, the old lady came into the cellar and saw Vickers. He then hit her several times with his fists and kicked her once in the head. She died as a result of her injuries. The Court of Appeal upheld his conviction for murder. They pointed out that if a defendant intends to inflict grievous bodily harm and the victim dies, this has always been sufficient in English law to imply malice aforethought.
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In Cunningham (1981) the House of Lords confirmed that the Court of Appeal’s decision in Vickers was correct.
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Cunningham (1981)


The defendant hit the victim over the head with a stool. The victim died from head injuries. The defendant claimed that he did not intend any life-threatening injuries to the victim. The House of Lords held that an intention to cause really serious harm was sufficient for the mens rea of murder.
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DPP v Smith (1961) decided that ‘grievous bodily harm’ has the natural meaning of ‘really serious’. However, a direction to the jury which left out the word ‘really’ was not considered a misdirection.


In the Attorney-General’s Reference (No 3 of 1994) (1997) it was held that it was not possible for a defendant to have the mens rea to kill or seriously injure a foetus. This was because it did not have a separate existence from the mother.


1.3.2 Foresight of consequences


The main problem with proving intention is in cases where the defendant’s main aim was not the death of the victim, but something quite different. However, in achieving the aim, death or serious injury is caused. This is referred to as ‘oblique intent’. The defendant does not have the mens rea for murder unless he foresaw that he would also cause death or serious injury. This is known as ‘foresight of consequences’.
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The usual example given to explain these ideas of oblique intent and foresight of consequences is where a man wants to claim insurance money. He decides to put some fake cargo on a plane and then arrange for it to explode when the plane is over the sea. This has the effect of killing the crew of the cargo plane. The man’s direct intention is to claim the insurance money on the loss of the cargo. The oblique intent is the killing of the crew. This is not an intended result. If the man foresaw that death or serious injury was a virtual certainty, then he has foresight of the consequences.


The starting point for foresight of consequences is s 8 of the Criminal Justice Act 1967 which states that:




‘A court or jury, in determining whether a person has committed an offence –




            (a) shall not be bound in law to infer that he intended or foresaw a result of his actions by reason only of its being a natural and probable consequence of those actions; but


            (b) shall decide whether he did intend or foresee that result by reference to all the evidence, drawing such inferences from the evidence as appear proper in the circumstances.’








This wording has been considered in several murder cases. The important point of the section is that the defendant must intend or foresee a result. In murder this means that the defendant must intend or foresee that death or really serious injury will be caused. The leading case on this now is Woollin (1998), but to understand the law and the problems it is necessary to look at cases which came before Woollin. The first of these was Moloney (1985).
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Moloney (1985)


D and his stepfather had drunk a considerable amount at a family party. After the party they were heard talking and laughing. Then there was a shot. D phoned the police saying he had just murdered his father. D said that they had been seeing who was the fastest at loading and firing a shotgun. He had loaded his gun the fastest. His stepfather then said he hadn’t ‘got the guts’ to pull the trigger. D said ‘I didn’t aim the gun. I just pulled the trigger and he was dead’. D was convicted of murder but this conviction was quashed on appeal.
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In the case of Moloney the House of Lords ruled that foresight of consequences is only evidence of intention. It is not intention in itself. This part of the House of Lords’ judgment is still law.


Other parts of this judgment have, however, been overruled by later cases. This was because Lord Bridge stated that jurors should be told to consider two questions. First, was death or really serious injury a natural consequence of the defendant’s act, and second, did the defendant foresee that consequence as being a natural result of his act? The problem with these questions (which are often referred to as the Moloney guidelines) is that the word ‘probable’ is not mentioned.


If you look back to s 8 of the Criminal Justice Act 1967, you will see that the section uses the phrase ‘natural and probable consequence’. Lord Bridge referred only to a natural result. This omission of the word ‘probable’ was held in Hancock and Shankland (1986) (see below) to make the guidelines defective. So they are no longer law.
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Hancock and Shankland (1986)


Ds were miners who were on strike. They tried to prevent another miner from going to work by pushing a concrete block from a bridge onto the road along which he was being driven to work in a taxi. The block struck the windscreen of the taxi and killed the driver. The trial judge used the Moloney guidelines to direct the jury and Ds were convicted of murder. On appeal the Court of Appeal quashed their conviction. This was upheld by House of Lords.
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The problem with Moloney was explained by Lord Scarman, who stated that the guidelines in Moloney were unsafe and misleading. He said:




‘In my judgment, therefore, the Moloney guidelines as they stand are unsafe and misleading. They require a reference to probability. They also require an explanation that the greater the probability of a consequence the more likely it is that the consequence was foreseen and that if that consequence was foreseen the greater the probability is that that consequence was also intended.’





The next case was Nedrick (1986) where the Court of Appeal thought that the judgments in the two earlier cases of Moloney and Hancock and Shankland needed to be made clearer.
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Nedrick (1986)


D had a grudge against a woman. He poured paraffin through the letterbox of her house and set it alight. A child died in the fire. D was convicted of murder but the Court of Appeal quashed the conviction and substituted one of manslaughter.
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In Nedrick the Court of Appeal felt that the law in Moloney and Hancock and Shankland had become complicated for juries to apply. So Lord Lane said that:




‘The jury should be directed that they are not entitled to infer the necessary intention unless they feel sure that death or serious bodily harm was a virtual certainty (barring some unforeseen intervention) as a result of the defendant’s actions and that the defendant appreciated that such was the case.’





He went on to say that it would be more helpful for juries to apply the law by asking themselves two questions based on this direction. These questions were:




1. How probable was the consequence which resulted from D’s voluntary act? and


2. Did D foresee that consequence?





For question 1 it was necessary for death or serious injury to be a virtually certain consequence, and for question 2 D had to have realised that. If this was so then there was evidence from which the jury could infer that D had the necessary intention.


The next case was Woollin (1998), in which the House of Lords approved of Lord Lane’s direction in Nedrick, but disapproved of the use of the two questions above.
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Woollin (1998)


The defendant had been feeding his three-month-old baby son. The baby choked on the food and the defendant admitted he ‘lost his cool’ and threw the baby towards his pram which was some three or four feet away against a wall. The baby suffered head injuries and died. The trial judge had directed the jury that they could infer intention if they were satisfied that when he threw the baby the defendant appreciated that there was ‘substantial risk’ of causing serious harm. The House of Lords quashed his conviction for murder and substituted a conviction for manslaughter.
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The House of Lords did this because they said that ‘substantial risk’ was not the correct test. Using this phrase blurred the line between intention and recklessness. They approved the direction given in Nedrick (1986), provided the word ‘find’ was used instead of ‘infer’. So the jury should be directed that they are not entitled to find the necessary intention unless they feel sure that death or serious injury was a virtual certainty as a result of the defendant’s actions, and that the defendant appreciated that such was the case.


In his judgment Lord Steyn also said that the effect of the direction is that ‘a result foreseen as virtually certain is an intended result’. He also pointed out that in Moloney (1985) the House of Lords had said that if a person foresees the probability of a consequence as little short of overwhelming, this ‘will suffice to establish the necessary intent’. Lord Steyn emphasised the word ‘establish’. This seems to suggest that the House of Lords in Woollin regarded foresight of consequences as the same as intention, when Moloney had clearly stated that it was not.


Subsequent cases have not helped to clarify this point. In Re A (2000), a civil case, doctors asked the courts whether they could operate to separate conjoined twins when they foresaw that this would kill the weaker twin. The Court of Appeal (Civil Division) clearly thought that Woollin (1998) laid down the rule that foresight of consequences is intention. They therefore had to find a defence to justify the actions of the doctors in order to give permission for the operation to go ahead. This is more fully discussed in Chapter 16 under the defence of necessity.


However, in Matthews and Alleyne (2003) the Court of Appeal (Criminal Division) thought that Lord Steyn’s judgment in Woollin meant that foresight of consequences is not intention; it is a rule of evidence. If a jury decides that the defendant foresaw the virtual certainty of death or serious injury, then they are entitled to find intention but they do not have to do so.
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Matthews and Alleyne (2003)


The defendants had thrown the victim into the middle of a wide river from a bridge. The victim had told them he could not swim. They watched him ‘dog paddle’ towards the bank but left before seeing if he reached safety. The victim drowned. The trial judge explained that there were two different ways of the prosecution proving intention in murder. One was by proving a direct intent to kill. The other was by proving that the victim’s death was a virtual certainty and that at the time the victim was thrown off the bridge, the defendants appreciated that this was the case.


The defendants argued on appeal that this direction was suggesting that foresight of consequences is intention. The Court of Appeal held that Woollin (1998) only lays down a rule that evidence of foresight of consequences is not intention. However, even though there may have been a technical misdirection, they upheld the convictions as it would not have made any difference to the jury.
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1.4 Transferred malice


Transferred malice is the principle that the defendant can be guilty if he intended to commit a similar crime but against a different victim. An example is aiming a blow at one person with the necessary mens rea for an assault causing actual bodily harm, but actually hitting another person. This occurred in the old case of Latimer (1886).
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Latimer (1886)


D aimed a blow with a belt at a man in a pub because that man had attacked him. The belt bounced off the man and struck a woman in the face. Latimer was guilty of an assault against the woman, although he had not meant to hit her.
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The principle of transferred malice was also accepted in the case of Mitchell (1983).
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Mitchell (1983)


D tried to push his way into a queue at the post office. A 72-year-old man told him off for this. D then punched the man, causing him to stagger backwards into an 89-year-old woman. The woman was knocked over and injured and a few days later died of her injuries. D was convicted of unlawful act manslaughter.





[image: ]





However, where the mens rea is for a completely different type of offence, then the defendant may not be guilty. This was the situation in Pembliton (1874), where the defendant threw a stone, intending it to hit people with whom he had been fighting. The stone hit and broke a window. The intention to hit people could not be transferred to the window.


The doctrine of transferred malice was confirmed in an obiter statement by the House of Lords in the case of Attorney-General’s Reference (No 3 of 1994) (1997). (See 1.1.2 for details of the case.)


A more recent case on transferred malice is Gnango (2011).
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Gnango (2011)


Gnango and another man, known only as ‘Bandana Man’, shot at each other. Bandana Man hit an innocent passerby and killed her. Gnango was tried and convicted of her murder. The Court of Appeal quashed the conviction but it was reinstated by the Supreme Court. They held he was guilty of the murder of the passerby as, by agreeing to the shoot-out with Bandana Man, he was attempting to murder Bandana Man and also aiding and abetting Bandana Man’s attempt to murder him. Bandana Man would have been guilty of the murder of the passerby under the doctrine of transferred malice. This meant that Gnango because of his participation in the attempted murder of himself was also guilty of the murder of the passerby under the principle of transferred malice.
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Self-Test Questions




1. Explain what is meant by ‘express malice aforethought’.


2. Explain what is meant by ‘implied malice aforethought’.


3. Is ‘foresight of consequences’ (a) intention for murder or (b) evidence that can be used to find intention?


4. Explain a case in which ‘foresight of consequences’ was considered.


5. Explain what is meant by transferred malice.
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1.5 Coincidence of actus reus and mens rea


In order for an offence to take place, both the actus reus and the mens rea must be present at the same time. For example, if you decide to go round to your next-door neighbour intending to assault them, but when you get to their house you change your mind and do not actually assault them, you cannot be guilty of an assault, even though you had the mens rea.


If, two hours later, you are driving your car out of your driveway and knock down your neighbour because you did not see them, you have now done what could be the actus reus for an assault. However, you are not guilty of any criminal offence since at the moment you hit your neighbour you did not have the necessary mens rea. The mens rea and the actus reus were not present at the same time.


This principle applies to all offences, including murder, as is shown by the case of Thabo Meli v R (1954). In this case the court had to decide if the actus reus and mens rea were present together. If they were, then the defendants were guilty of murder, if they were not then the defendants would be not guilty of murder.
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Thabo Meli v R (1954)


Ds attacked a man and believed they had killed him. They then pushed his body over a low cliff. In fact the man had survived the attack and died of exposure when unconscious at the foot of the cliff. The court held that they were guilty of murder.


The defendants argued in their defence that there were two separate acts. The first was the attack and the second was the pushing over the cliff. They accepted that they had the mens rea for murder during the attack, but pointed out that this did not actually kill the defendant. They argued that they did not have the mens rea for murder when they pushed the victim over the cliff as they thought he was already dead.


The Privy Council held that the two parts of the defendants’ plan could not be divided up in this way. Both acts were part of the plan to murder and if they had the mens rea for murder at any point during those acts they were guilty of murder.
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Activity


In each of the following situations, explain whether the defendant has the required intention for murder.




1. Ainsley dislikes Vince and decides to attack him. Ainsley uses an iron bar to hit Vince on the head. Vince suffers serious head injuries from which he dies.


2. Jamie is annoyed because Harry has been trying to date Jamie’s girlfriend. Jamie sees Harry in a local pub and punches him hard in the face saying, ‘Perhaps that will make you leave my girlfriend alone’. Harry has a thin skull and the punch causes a brain haemorrhage from which he dies.


3. Selina throws a large stone into a river to see how much of a splash it will make. Jake is swimming in the river and is hit on the head by the stone and dies as a result.


4. Diana intends to kill Edward. She fixes an explosive booby trap to the front door of his house, so that when he opens it the explosive will go off. Unknown to Diana Edward has given Felix the keys to his house and told him to collect some papers from there. Felix opens the door and is killed by the explosion.


5. Conway throws a large stone from a bridge onto the motorway below. It is rush-hour and there is a lot of traffic on the motorway. The stone smashes through the windscreen of Ashley’s car and causes severe head injuries from which he dies.
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This rule also applies to manslaughter, as shown by Church (1965). In this case the defendant had a fight with a woman and knocked her out. He tried unsuccessfully for about half an hour to bring her round. He thought she was dead and he put her in the river. She drowned. His conviction for manslaughter was upheld.


1.6 The need for reform of the law


In 2006 the Law Commission published a report, Murder, Manslaughter and Infanticide (Report Law Com 304). In this report the Law Commission pointed out that there were many problems with the law on murder.


In its general comments on the law of murder, the report said (at paragraph 1.8):




‘The law governing homicide in England and Wales is a rickety structure set upon shaky foundations. Some of its rules have remained unaltered since the seventeenth century, even though it has long been acknowledged that they are in dire need of reform. Other rules are of uncertain content, often because they have been constantly changed to the point that they can no longer be stated with any certainty or clarity.’





In the report the Law Commission set out the existing problems with the law on murder. They listed the following:





•  The law on murder has developed bit by bit in individual cases and is not a coherent whole.



•  A defendant can be convicted of murder even though he only intended to cause serious harm (the serious harm rule).



•  There is no defence available if excessive force is used in self-defence.



•  The defence of duress is not available as a defence to murder.



•  The mandatory life sentence and the government’s sentencing guidelines do not allow sufficient differentiation in sentencing to cover the wide variety of levels of blameworthiness in the current law of murder.





Each of these is discussed in the section below.


The Law Commission also pointed out that there are problems with the special defences to murder of diminished responsibility and loss of control. These problems are considered in the chapter on these defences at 2.1.9 and 2.2.6.


1.6.1 Bit by bit development of the law


One of the main areas where the bit by bit development by the courts has caused problems is the meaning of ‘intention’. Intention is a concept which affects all specific intent offences but most of the cases which have been heard by the House of Lords have involved murder. Section 8 of the Criminal Justice Act 1967 tried to make the law clear on this point. It states:




‘A court or jury in determining whether a person has committed an offence–




            (a) shall not be bound in law to infer that he intended or foresaw a result of his actions by reason only of its being a natural and probable consequence of those actions; but


            (b) shall decide whether he did intend or foresee that result by reference to all the evidence, drawing such inferences from the evidence as appear proper in the circumstances.’








The main problems in the law are on foresight of consequences. The House of Lords has tried on many occasions to explain what effect the foresight of consequences has. In Moloney (1985) it ruled that foresight of consequences was not intention; it was only evidence from which intention could be inferred in accordance with s 8(b) above.


However, the later decision in Woollin (1998), where the House of Lords speaks about intention being found from foresight of consequences, has made the law uncertain. It is not clear whether there is a substantive rule of criminal law that foresight of consequences is intention, or if there is only a rule of evidence that intention can be found from foresight of consequences. In Matthews and Alleyne (2003) the Court of Appeal even said that there was little to choose between a rule of evidence and one of substantive law, leaving it even more unclear.


1.6.2 The serious harm rule


The Law Commission in their report, Murder, Manslaughter and Infanticide (2006), pointed out that Parliament, when it passed the Homicide Act 1957, never intended a killing to amount to murder unless the defendant realised that his or her conduct might cause death. They stated that in their view the present offence of murder is too wide.


Under the present law on murder, a defendant is guilty of murder if he had the intention to cause grievous bodily harm and actually causes the victim’s death. In some of these cases the defendant may not even realise that death could occur. Yet he is just as guilty of murder as the man who deliberately sets out to kill his victim.


The Law Commission give the following example in their report (paragraph 1.17):




‘D intentionally punches V in the face. The punch breaks V’s nose and causes V to fall to the ground. In falling, V hits his or her head on the curb causing a massive and fatal brain haemorrhage.’





They point out that, if the jury decide that the harm D intended the punch to cause can be described as ‘serious’, then this would be murder. Yet, most people would agree that this should not be the most serious offence of homicide and D should not receive a mandatory life sentence for it.


Not only are the Law Commission very critical of this rule, but the problem had already been pointed out by judges as far back as 1981 in the case of Cunningham (1981). When the law was considered by the House of Lords, Lord Edmund Davies stated that he thought the mens rea for murder should be limited to an intention to kill. He said:




‘[It is] strange that a person can be convicted of murder if death results from, say, his intentional breaking of another’s arm, an action which, while undoubtedly involving the infliction of “really serious harm” and as such, calling for severe punishment, would in most cases be unlikely to kill.’





Although he was very critical of the law, Lord Edmund Davies felt that any change to the law had to be made by Parliament. This was because the law has been the same for over 200 years and it would therefore be wrong for judges to change such a well-established law.


The Law Commission has made very specific proposals for how the law could be reformed. These proposals are discussed at section 1.6.6.


1.6.3 No defence where excessive force is used


If a defendant can show that he used reasonable force in self-defence or prevention of crime in doing the killing, he is not guilty of murder. However, where force is necessary in self-defence or prevention of crime but the defendant uses excessive force in the circumstances, he is guilty of murder. This ‘all or nothing’ effect of the defence is very harsh in murder cases, as the defendant is either acquitted or given a life sentence. He was justified in using some force and his only ‘fault’ was that he used more force than was reasonable. This surely does not justify a life sentence.


Two cases highlighted this problem. The first was Clegg (1995).
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Clegg (1995)


D was a soldier on duty at a checkpoint in Northern Ireland when a stolen car came towards him at speed. D fired at the car. His final shot hit a passenger in the back and killed her. The evidence showed that the car had gone past D by the time this last shot was fired. It was held that he could not use self-defence or defence of another as there was no danger when he fired that shot. The force was excessive in the circumstances and his conviction for murder was upheld.
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Note that in 1999 the case of Clegg was referred back to the Court of Appeal by the Criminal Cases Review Commission. On this occasion his conviction was quashed because new forensic evidence cast doubt on whether the fatal shot had actually been fired by Clegg.


The second case was Martin (Anthony) (2002).
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Martin (Anthony) (2002)


Two burglars entered the defendant’s house in the night. The house was in an isolated place and had been burgled before. On this occasion the noise of entry woke Martin, who got up, armed himself with a shotgun, and without warning fired three shots in the dark. One of the burglars was killed. Martin was convicted of murder. His appeal on the ground of self-defence was rejected as the force was not reasonable. However, his conviction was reduced to manslaughter because of evidence that he was suffering from diminished responsibility.
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Both these decisions were criticised. Many people believe that a person who kills where he has an honest, but unreasonable, belief as to the degree of force needed is not as blameworthy as a ‘true’ murderer. It is unjust that such a person is found guilty of the same crime of murder and sentenced to the same punishment.


The Government has made two changes to the law which may give some defendants a defence in limited circumstances. The first change was the creation of the defence of loss of control under the Coroners and Justice Act 2009. If successful, this defence allows a charge of murder to be reduced to a charge of manslaughter (see Chapter 2 for fuller details on the defence). One of the situations in which the defence can be used is where the defendant loses control because of the fear of serious violence. However, the defence can only be successful if a person of the same age and sex as the defendant would have reacted in the same way in the circumstances. This might not give either Clegg or Martin a defence as it may be difficult to prove loss of control.


The second change to the law was made by the Crime and Courts Act 2013. This gives a wider defence to householders where an intruder enters their property. They can use the defence of self-defence provided that the degree of force was not ‘grossly disproportionate’. For other cases, the degree of force used in self-defence must not be ‘disproportionate’. However, again it is probable that Martin would not have been able to use the defence as shooting someone in the back is likely to be regarded as ‘grossly disproportionate’.


1.6.4 No defence of duress


Duress is where the defendant is threatened with death or serious injury so that he takes part in an offence. Duress is allowed as a defence to almost all offences, but it is not allowed as a defence to murder (or attempted murder). See 16.1 for full discussion of the defence of duress.


The Law Commission’s report gives the following example:




‘A taxi driver has his vehicle commandeered by a gunman who holds a gun to the driver’s head and tells him to drive to a place where the gunman says he may shoot someone. The taxi driver does as the gunman demands and the gunman goes on to shoot and kill someone.’





The report points out that, under the existing law, the taxi driver is an accomplice in the killing and could be convicted of murder. He would then receive a mandatory life sentence just as the gunman would. This is clearly not fair.


The Law Commission proposed that duress should be a complete defence to murder. However, a defendant claiming this defence would have to prove that he or she was threatened with death or life-threatening harm and had had no realistic opportunity to seek police protection. The jury would also have to find that a person of ordinary courage might have responded in the same way as D did by taking part in the commission of the crime.


1.6.5 Mandatory life sentence


If a defendant aged 18 or over is convicted of murder, the judge has to pass a sentence of life imprisonment. For offenders aged 10–17 who are found guilty of murder, the judge has to order that they be detained at Her Majesty’s Pleasure. Because the judge has no discretion in what sentence to impose, this is known as a mandatory sentence. The judge cannot give a different sentence even if he feels that the defendant is not as blameworthy as a deliberate killer.


For other offences, including attempted murder, the judge can decide what the most appropriate sentence is for the offence and the offender. This makes it possible for a judge to give even a community sentence where the circumstances justify it. This happened in the case of Gotts (1992), where the father of a 16-year-old boy threatened to kill the boy unless he stabbed his mother. The boy did stab her and seriously injure her, but the injury did not kill her. He was convicted of attempted murder and because of the circumstances the judge put him on probation for three years. If the stabbing had caused the death of the mother, the judge would have had to order the boy (because of his age) to be detained at Her Majesty’s Pleasure.


It is because of the mandatory life sentence for murder that the 1957 Homicide Act sets out special defences: of diminished responsibility and provocation (see Chapter 7), which reduce the charge to manslaughter. This allows the judge flexibility in passing sentence which he does not have when the defendant is convicted of murder.


Minimum sentences


In each case the judge will impose a life sentence but will then state the minimum number of years the offender must serve before any application can be made for release on licence.


The sentencing problems have been aggravated by the Government’s guidelines on these minimum sentences as laid down in the Criminal Justice Act 2003. This gives three starting points for adult offenders:





•  a whole life term for exceptionally serious cases, such as premeditated killings of two or more people, sexual or sadistic child murders or politically motivated murders;



•  30 years’ minimum for serious cases such as murders of police or prison officers, murders involving firearms, sexual or sadistic killings or killings aggravated by racial or sexual orientation; and



•  15 years’ minimum for murders not falling within the two higher categories.





Under these rules Martin (Anthony) (2002) who shot and killed a burglar would have had to be given a minimum sentence of 30 years. This is the same length of sentence that a contract killer who deliberately killed a victim would receive. The guidelines do not allow sufficient differentiation between levels of blameworthiness.


1.6.6 Law Commission’s proposals for reform


The Law Commission proposed that murder should be reformed by dividing it into two separate offences:





•  first degree murder; and



•  second degree murder.





First degree murder would cover cases in which the defendant intended to kill. It would also cover situations where the defendant intended to cause serious harm and was aware that his or her conduct posed a serious risk of death.


Cases in which the defendant intended to do serious injury but was not aware that there was a serious risk of death would be second degree murder. By dividing murder into two separate categories the mandatory life sentence would apply only to first degree murder. Second degree murder would carry a maximum of a life sentence but would allow the judge discretion in sentencing.


1.6.7 Government’s response to the Law Commission’s proposals


In July 2008 the Government issued a consultation paper, Murder, manslaughter and infanticide: proposals for reform of the law, CP 19/08. This paper rejected the Law Commission’s proposal of completely reforming murder by making it a two-tier offence.


The only area where the Government accepted that reform was needed was the lack of a defence for those who use excessive force in self-defence. This reform was implemented as part of the Coroners and Justice Act 2009. Under this Act there is a defence of ‘loss of control’ where the defendant kills through loss of control due to fear of serious violence. If this defence is established the charge of murder is reduced to manslaughter (see Chapter 2 for fuller details on this defence).


As stated earlier, this Act might allow defendants in cases such as Clegg (1995) and Martin (Anthony) (2002) to have a partial defence to a charge of murder which could reduce the offence to manslaughter. However, they would have to prove ‘loss of control’ as well as the fear of serious violence.


The Coroners and Justice Act 2009 does not address the problems of no intent to kill, the difficulty of the meaning of intention, the lack of a defence of duress and the use of the mandatory life sentence. These will continue to be problems in the law of murder.


1.6.8 Euthanasia


There is also the problem of euthanasia. This is also known as ‘mercy killing’ and is where D kills V because V is suffering through an incurable illness. Quite often, D is the spouse or partner of V and has seen V suffering for a long period of time.


Under the present law, if D kills V because he or she can no longer bear to see V in such pain then D is guilty of murder. This is so even if V has begged D to do the killing. This means that D will be sentenced to life imprisonment.


This happenend in the case of Inglis (2010).
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Inglis (2010)


D was the mother of V. V was a fit, healthy young man until he was injured in a fight and taken to hospital by ambulance. During the journey, the back doors of the ambulance opened and he fell out, suffering catastrophic head injuries. He underwent two operations to remove parts of his skull to relieve pressure on his brain. He was left severely disfigured and in need of long-term dependent care. A consultant advised V’s family that the signs were encouraging that he could go on to live an independent life. D, who had previously suffered from depression, was very distressed by the whole situation. She refused to believe the medical opinion and expressed wishes to put V out of his misery and end his pain. Her behaviour became increasingly erratic and irrational. Two months later, she tried to kill V by injecting him with heroin as he lay in his hospital bed. V was resuscitated but suffered a further consequential deterioration in his condition and D was forbidden to visit him. A year later, after carefully planning how to gain access to V, she again injected him with heroin and he died. She was convicted of murder and sentenced to life imprisonment with a minimum term of five years.
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In Inglis, the only concession that the court could make was by setting a lower than normal minimum term of imprisonment before release on licence could be considered.


As such a defendant is unlikely to be a dangerous person, surely there should be more discretion in the sentence that the courts impose?


In some countries, especially The Netherlands, doctors are allowed to end the life of terminally ill patients. There are, of course, strict controls on when this can be done.


In this country although euthanasia is not allowed, doctors can withdraw treatment from patients in certain circumstances under the decision in Airedale NHS Trust v Bland (1993).
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Airedale NHS Trust v Bland (1993)


Bland had been suffocated in the Hillsborough Stadium tragedy. This had so starved his brain of oxygen that he had been in a persistent vegetative state in hospital for over three years. He was being fed through tubes. The hospital applied for permission to stop feeding him.


The House of Lords stated that there was no rule that a patient’s life be prolonged regardless of the quality of life. Sanctity of life was an important principle, but quality of life could also be considered. If it was in the best interests of the patient to discontinue life-support, then that was allowed to happen.
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So although doctors can withdraw treatment where a patient is in a persistent vegetative state, the doctors are not allowed to do anything positive to kill the patient. It can be argued that it is better to administer a drug which kills such a patient painlessly, rather than deprive them of food and drink so that they effectively starve to death.


There is also a law against helping someone to commit suicide. The DPP is obliged by s 2(1) Prosecution of Offences Act 1985 to issue a code for Crown prosecutors giving guidance on general principles to be used when deciding whether or not to prosecute for aiding and abetting suicide.


However, this Code did not cover all situations and in R (on the application of Purdy) v DPP (2009) Mrs Purdy had asked the DPP to issue guidance on this point. When the DPP refused to do so she applied for judicial review to make the DPP set out guidance as to when a prosecution for aiding and abetting suicide might be brought.
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R (on the application of Purdy) v DPP (2009)


Mrs Purdy suffered from multiple sclerosis, a disease for which there is no known cure. She knew she would gradually become severely disabled. She wanted to be able to travel in the future, when she felt her life had become unbearable, to a country where assisted suicide was lawful. She would need help to travel and her husband was willing to help. She wanted to know whether this would mean her husband would be prosecuted for assisting her suicide. The House of Lords held that the DPP had to issue guidance on this point.
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DPP’s Policy Guidance statement


Following this decision, the DPP did issue guidance in a Policy Guidance statement. The policy guidance stressed that the Code for Crown Prosecutors had to be applied and this included the test of whether it was in the public interest to prosecute. Each case had to be considered on its own facts and merits. The policy also listed factors which tended to be in favour of prosecution and factors which tended to be against prosecution.


Despite this policy statement, the issue was raised again in joint cases of R (on the application of Nicklinson and Lamb) v Ministry of Justice and R (on the application of M) v DPP (2013) in which the three applicants sought a judicial declaration. Nicklinson and Lamb were so severely disabled that they could not commit suicide even with assistance. They could only end their lives by voluntary euthanasia. They contended that the common law should recognise the defence of necessity applied to voluntary euthanasia so as to give a defence to murder. They submitted that they had a right to end their own lives under Art 8 of the European Convention on Human Rights. The High Court dismissed their applications and this was upheld by the Court of Appeal. The court held that only Parliament could make such a major change to the law. Nicklinson had actually died of natural causes by the time the Court of Appeal heard the appeal.


The High Court also dismissed the application of AM, but the Court of Appeal on a majority decision allowed the appeal. He was capable of going to Switzerland to end his own life at a voluntary euthanasia clinic there. However, he would need help to go. His wife was unwilling to help him, so he would have to be helped by someone outside the family. In his application for judicial review, he argued that the DPP’s policy provided sufficient clarity for situations in which spouses, friends or family helped out of compassion, and where there were no particular grounds for concern about the motives of the helper. However, the policy was not as clear on situations where the helper was someone with no emotional ties to the person committing suicide, such as healthcare professionals. The Court of Appeal accepted this argument and held that it was not enough for the policy to merely list the factors that the DPP would take into account. It should also give some indication of the weight the DPP accords to the fact that the helper was acting in his or her capacity as a healthcare professional.


1.7 Exam tips


When considering a murder problem in an examination question, remember that it is likely to involve a number of points. It may be a situation where the mens rea for murder is uncertain and it is necessary to consider involuntary manslaughter which is explained in the next chapter.


Alternatively there may be a defence available to the defendant. Different types of defence have different effects on the verdict. For example, in Chapter 2 we look at two special defences to murder; if either of these is successful then the verdict is not guilty of manslaughter but guilty of voluntary manslaughter.


In Chapter 5 some general defences are considered. If the defendant proves he was insane at the time of the killing, he is found not guilty by reason of insanity. If the defendant successfully pleads automatism, mistake or self-defence he is entitled to be acquitted of murder.


The following flow chart takes you through the different points you may have to consider.
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Chapter 2


Voluntary manslaughter
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There are three special defences to a charge of murder. These are where the killing occurs when the defendant is under:




•  diminished responsibility;


•  loss of control; or


•  a suicide pact.





Diminished responsibility and suicide pact are set out in the Homicide Act 1957. Loss of control is set out in the Coroners and Justice Act 2009. These defences are available only to murder. They are also only partial defences: this means that the defendant is not completely acquitted. Instead, when one of these defences is successful, the offence of murder is reduced to manslaughter.


This is important because it means that the judge has discretion in the sentence which he imposes. When a person is found guilty of murder the judge has to pass a sentence of life imprisonment. However, for manslaughter the judge can choose any sentence which is suitable. This means that where the defendant is dangerous and his mental problems cannot be treated then the judge may pass a sentence of life imprisonment as happened in Byrne (1960) (see 2.1.2). However, if the defendant is not dangerous then he or she may be given a short term of imprisonment or even, in exceptional cases, a community sentence. If the defendant has mental problems which can be treated, then the most suitable sentence is one which orders the defendant to have treatment, either in a hospital or in the community.


For this Unit of the AQA specification only diminished responsibility and loss of control are studied.
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2.1 Diminished responsibility


This defence was introduced by the Homicide Act 1957. It did not exist in English law until then. Before 1957 if a person with mental problems killed, then their only defence was insanity. The test for insanity is a very narrow one and many defendants who clearly suffer from a mental illness do not always come within it. (See Chapter 5 for further information on the defence of insanity.)


2.1.1 Definition of diminished responsibility


The defence is set out in s 2(1) Homicide Act as amended by the Coroners and Justice Act 2009. The effect of this section is that:


A person who kills or is a party to the killing of another is not to be convicted of murder if he was suffering from an abnormality of mental functioning which:


(a) arose from a recognised medical condition,


(b) substantially impaired D’s ability to:





•  understand the nature of his conduct; or



•  form a rational judgement; or



•  exercise self-control.





and


(c) provides an explanation for D’s acts and omissions in doing or being a party to the killing.


The burden of proving the defence is on the defendant, but the defendant need only prove it on the balance of probabilities.


2.1.2 Abnormality of mental functioning


What is meant by ‘abnormality of mental functioning’? Before the Coroners and Justice Act 2009 amended the definition of diminished responsibility, the phrase used was ‘abnormality of mind’. In Byrne (1960) the Court of Appeal described this as ‘a state of mind so different from that of ordinary human beings that the reasonable man would term it abnormal’.
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Byrne (1960)


The defendant was a sexual psychopath who strangled a young woman and then mutilated her body. The medical evidence was that, because of his condition, he was unable to control his perverted desires. He was convicted of murder but the Court of Appeal quashed the conviction and substituted a conviction for manslaughter.
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Although this case was on the old definition, it is likely that the courts will still use the same standard of abnormality. So the test will be that D’s mental functioning was so different from that of ordinary human beings that the reasonable man would term it abnormal.


2.1.3 Cause of the abnormality of mental functioning


The cause of the abnormality of mental functioning must arise from a ‘recognised medical condition’.


This is wide enough to cover both psychological and physical conditions. It obviously covers any recognised mental disorder. These can be wide ranging and include depressive illness, paranoia or Battered Women’s Syndrome. It also covers any physical condition which affects mental functioning such as epilepsy, sleep disorders or diabetes.


There must be medical evidence given at the trial of an abnormality of mental functioning arising from a recognised medical condition.


2.1.4 Substantially impaired


The abnormality of mental functioning must substantially impair the defendant’s mental responsibility for his acts or omissions in doing or being a party to the killing.


In Byrne (1960) the appeal court said that the question of whether the impairment was substantial was one of degree and that it was for the jury to decide.


In Lloyd (1967) it was held that substantial does not mean total, nor does it mean trivial or minimal. It is something in between and it is for the jury to decide if the defendant’s mental responsibility is impaired and, if so, whether it is substantially impaired. However, as it is a question of fact, the judge can withdraw the point from the jury if there is no evidence on which a reasonable jury could conclude that the defendant’s mental responsibility was substantially impaired.


As the phrase ‘substantially impaired’ remains in the new definition, the decisions in these cases are likely to be followed for the new definition.


2.1.5 What must be substantially impaired?


The defendant’s ability to do one of three things must be substantially impaired. These things are:





•  to understand the nature of his conduct;



•  to form a rational judgement; and



•  to exercise self-control.





These three points were used in the case of Byrne (1960) (see 2.1.2 for details of the case). In the judgment in that case the court said that ‘abnormality of mind’ (the then test for diminished responsibility) was wide enough:




‘to cover the mind’s activities in all its aspects, not only the perception of physical acts and matters, and the ability to form a rational judgement as to whether an act is right or wrong, but also the ability to exercise will power to control physical acts in accordance with that rational judgement.’





The amendments to the definition made by the Coroners and Justice Act 2009 have effectively put the decision in Byrne into statutory form. So what does each of these three things mean?


Ability to understand the nature of his conduct


This covers situations such as where D is in an automatic state and does not know what he is doing. It also covers where D suffers from delusions and believes, for example, that he is killing the devil when in fact he is killing a person. In this situation he does not understand the nature of what he is doing.


It could also cover people with severe learning difficulties whose mental age is so low that they do not understand the nature of what they are doing.


Ability to form a rational judgement


Even if D does know the nature of his conduct, he may not be able to form a rational judgement about his acts or omissions. Those suffering from paranoia or schizophrenia may well not be able to form a rational judgement. Another recognised medical condition where D may not be able to form a rational judgement is Battered Women’s Syndrome.


Ability to exercise self-control


This was the situation in Byrne (1960) (see 2.1.2 for case details). Byrne was a sexual psychopath. The medical evidence was that this condition meant he was unable to control his perverted desires. The defence of diminished responsibility was therefore available to him.


2.1.6 Provides an explanation for D’s conduct


In order to come within the defence of diminished responsibility, D has to prove that the abnormality of mental functioning provides an explanation for his acts and omissions in doing or being a party to the killing.


This is a new principle of diminished responsibility introduced by the amendments made by the Coroners and Justice Act 2009. There must now be some causal connection between D’s abnormality of mental functioning and the killing.


Section 1B of the Homicide Act 1957 explains this principle further as it states:




‘…an abnormality of mental functioning provides an explanation for D’s conduct if it causes or is a significant contributory factor in causing, D to carry out that conduct.’





So the abnormality of mental functioning need not be the only factor which caused D to do or be involved in the killing. However, it must be a significant factor. This is particularly important where D is intoxicated at the time of the killing.


2.1.7 Diminished responsibility and intoxication


The defence of diminished responsibility becomes more complicated when the defendant was also intoxicated at the time of the killing.


The first point is that there is a clear rule that intoxication alone cannot support a defence of diminished responsibility.
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Dowds (2012)


D and his girlfriend, V, were heavy binge drinkers. D in a drunken state stabbed V 60 times killing her. D was convicted of murder. He appealed on the ground that his state of ‘acute intoxication’ should have been left to the jury as providing a possible defence of diminished responsibility. His appeal was rejected and his conviction for murder upheld on the basis that voluntary acute intoxication is not capable of founding the defence of diminished responsibility.
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So, if the jury decide that the defendant was not suffering from an abnormality of mental functioning, the defence of diminished responsibility is not available. The defendant will be guilty of murder.


Intoxication and a pre-existing abnormality of mental functioning


There are difficulties in cases where the defendant has some abnormality of mental functioning but, in addition, is intoxicated at the time he does the killing. This occurred in Dietschmann (2003).
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Dietschmann (2003)


The defendant was upset by the fact that, in his view, the victim was behaving in a way which was disrespectful to the memory of the defendant’s aunt who had just died. He killed the victim by repeatedly kicking him and stamping on him. The psychiatrists called by both the prosecution and the defence agreed that the defendant was suffering from an adjustment disorder in the form of depressed grief reaction to the death of his aunt. However, they disagreed on whether this had substantially impaired his mental responsibility for the killing. The defendant had also drunk about a third of a bottle of whisky, and two and a half pints of cider before the killing. He was convicted and appealed. The House of Lords allowed the appeal.
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The House of Lords held (under the old definition) that if the defendant satisfied the jury that his abnormality of mind substantially impaired his mental responsibility for his acts in doing the killing, then even though he was intoxicated, the jury should not find him guilty of murder but instead guilty of manslaughter.


The Court of Appeal also considered the point in number of cases after Dietschmann. These included:





•  Hendy (2006) where D was intoxicated but there was evidence of underlying brain damage and a psychopathic disorder; and



•  Robson (2006) where D was heavily intoxicated, but also suffering from an acute stress disorder when he killed V.





In these cases the Court of Appeal quashed the convictions for murder and substituted convictions for manslaughter.


These decisions are likely to be followed in cases under the new definition. The modern approach is likely to be that the jury must decide:





•  if D had an abnormality of mental functioning arsing from a recognised medical condition;



•  whether the abnormality substantially impaired D’s ability to understand the nature of his conduct/form a rational judgement and/or exercise self-control; and



•  whether the abnormality caused, or was a significant factor in causing, D to kill V.





If all these are answered ‘yes’ then D should be found not guilty of murder but guilty of manslaughter.


If the jury decide that D did not have an abnormality of mental functioning, or that an abnormality was not caused by a recognised medical condition, or that the abnormality was not a significant factor in causing D to do the killing, then D does have the defence of diminished responsibility available to him and he will be guilty of murder.


Intoxication due to addiction/dependency


There is a recognised medical condition called Alcohol Dependence Syndrome (ADS). This means that the person cannot control their drinking.


Under the old law, in Tandy (1989), the Court of Appeal held that where the defendant is unable to resist drinking, so that it is involuntary, this could amount to diminished responsibility.
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Tandy (1989)


Mrs Tandy had been an alcoholic for a number of years, usually drinking barley wine or Cinzano. One day, she drank nearly a whole bottle of vodka. That evening she told her mother that her (Tandy’s) second husband had sexually interfered with her 11-year-old daughter. She then strangled her daughter. The trial judge told the jury to decide whether Tandy was suffering from an abnormality of mind as a direct result of her alcoholism or whether she was just drunk. She was convicted. The Court of Appeal dismissed her appeal because Tandy had not shown that her brain had been injured (a test under the old law) or that her drinking was involuntary.
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The decision in this case was criticised as it only looked at whether the defendant was unable to prevent themselves from drinking. It did not consider whether alcoholism is a disease.


The point was considered again in Wood (2008) when the Court of Appeal pointed out that the ‘sharp effect of the distinction drawn in Tandy between cases where brain damage has occurred as a result of alcohol dependency syndrome and those where it has not, is no longer appropriate’.
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Wood (2008)


The defendant, after drinking heavily, had gone to the victim’s flat. The defendant claimed he had fallen asleep there and been woken by the victim trying to perform oral sex on him. The defendant repeatedly hit the victim with a meat cleaver, killing him. At the trial medical experts agreed that the defendant was suffering from alcohol dependency syndrome, but disagreed as to whether this had damaged his brain.


The judge directed the jury that if they found that the defendant had suffered brain damage from his long-term abuse of alcohol then the defence of diminished responsibility was available to him. But if they found that he had not suffered brain damage, they then had to decide whether the drinking had been voluntary or not. If it was voluntary then the defendant could not use the defence of diminished responsibility.


The defendant was convicted. He appealed and the Court of Appeal quashed the conviction, holding that the judge was wrong to direct the jury that all of the defendant’s drinking had to be involuntary.
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When hearing the appeal in the case Wood, the Court of Appeal considered the effect of the judgment in Dietschmann on the decision in Tandy. They held that Alcohol Dependency Syndrome could be considered as a possible source of abnormality of mind (now mental functioning). This was for the jury to decide. If the jury found that it was an abnormality of mind, then they had to consider the effect of any alcohol consumed by the defendant as a result of his dependency.


This involved questions such as whether the defendant’s craving for alcohol was or was not irresistible and whether his consumption of alcohol in the period leading up to the killing was voluntary – and if so, to what extent.


The issue was considered again in Stewart (2009) when the Court of Appeal set out a three-stage test for juries in such cases to consider:




1. Was D suffering from an ‘abnormality of mind’ (now mental functioning)? They pointed out that the mere fact that D has ADS would not automatically amount to an abnormality. The nature and the extent of the ADS had to be considered.


2. If so, was D’s abnormality caused by the ADS?


3. If so, was D’s mental responsibility substantially impaired? To decide this all the evidence, including the medical evidence, should be considered. This would involve such matters as the extent and seriousness of D’s dependency and the extent to which he could control his drinking.





Although these cases were decided before the change in the definition of diminished responsibility, it is likely that the same approach will be taken. In addition, under the new law, the jury must also decide whether the abnormality caused, or was a significant factor in causing, D to kill V.


2.1.8 Reform of the law


The law on diminished responsibility was reformed by the Coroners and Justice Act 2009.


The Law Commission, in their report, Murder, Manslaughter and Infanticide (2006), had recommended that the definition of diminished responsibility should be modernised so as to take into account changing medical knowledge.
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Self-Test Questions




1. Which section of which Act sets out the defence of diminished responsibility?


2. What is the effect of a successful defence of diminished responsibility to a charge of murder?


3. What type of abnormality must D suffer to come within the defence?


4. There must be substantial impairment of D’s ability to do one or more of three things. What are these things?


5. What has ‘substantially impaired’ been held to mean?








[image: ]







[image: ]




The changes made by the 2009 Act have done that. By using the phrase ‘recognised medical condition’ the definition should now be flexible enough to allow for future developments in medical knowledge.


The definition also now sets out clearly what aspects of the defendant’s mental functioning must be substantially impaired in order for the partial defence of diminished responsibility to succeed. This incorporates the decision in Byrne (1960) into the statutory definition of diminished responsibility.


2.1.9 Problems remaining in the law


Although the Coroners and Justice Act has resolved many of the previous problems in the law, there are still some areas where difficulties remain.


Burden of proof


A main point is that the burden of proof should not be on the defendant; in most other defences the defendant only has to raise the issue and the prosecution has to disprove it. This should also apply to diminished responsibility. At the moment, defendants pleading diminished responsibility are at a disadvantage which is not faced by those raising loss of control.
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It has also been argued that putting the burden of proof on the defendant could be a breach of Art 6(2) of the European Convention on Human Rights which states that ‘everyone charged with a criminal offence shall be presumed to be innocent until proven guilty according to law’. Making the defendant prove diminished responsibility could be considered a breach of this right to be presumed innocent. However, the courts have consistently held that it is not a breach of Article 6.


Developmental immaturity


The Law Commission had also recommended that developmental immaturity in those under 18 should also be included within the definition of diminished responsibility. Their reason for this was because there is evidence to show that frontal lobes of the brain which play an important role in the development of self-control and in controlling impulsive behaviour do not mature until the age of 14.


The Government took the view that there was no need to include ‘developmental immaturity’ as a specific cause of diminished responsibility. They thought that conditions such as learning disabilities and autism spectrum disorders were recognised medical conditions and that these were particularly relevant in the context of juvenile offenders. This is true but ‘developmental immaturity’ is not the same as learning disability.
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Activity


Read the following extract from a newspaper report by Stewart Payne which appeared in the Daily Telegraph, 3 November 2005, and answer the questions which follow.


Mercy for mother who was driven to kill her Down’s syndrome son


The desperate plight of a loving mother who killed her Down’s syndrome son after caring for him for 36 years led a judge to spare her a jail sentence yesterday.


Wendolyn Markcrow, 67, described as having lived a ‘saintly’ life, finally reached her wits’ end, a court heard.


During another sleepless night she ‘snapped’ and gave her son Patrick 14 tranquillisers and suffocated him with a plastic bag.


She then slashed her neck and arm with a kitchen knife and sat down in her garden shed where she hoped to die.


She was ‘overwhelmed with despair’ and wanted to end her life. Yet she feared for what would happen to Patrick if she were not there.


Oxford Crown Court heard that she had never thought to put her own needs before those of her son and, in the end, ‘spiralled into depression’. Markcrow, a mother of four, who admitted manslaughter on the grounds of diminished responsibility at an earlier hearing, survived her suicide attempt. She told police: ‘I feel sad, desperate, defeated and ashamed’.


Mr Justice Gross sentenced her to two years’ prison, suspended for 18 months, and told her: ‘The pressures you faced were extreme’.
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Questions




1. Which section of which Act allows a defence of diminished responsibility?


2. What would Mrs Markcrow’s lawyers now have to prove to establish the defence of diminished responsibility?


3. What points in the extract support the defence?


4. The original charge against the defendant would have been murder. What effect does the defence of diminished responsibility have on that charge?


5. What sentence did the judge pass on the defendant?


6. The mandatory sentence for murder is life imprisonment. Why was the judge able to pass such a lenient sentence?
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If there is no such defence, children as young as 10 may be convicted of murder when they are developmentally immature. They cannot use the defence of diminished responsibility under the existing law as they are not suffering from an abnormality of mental functioning.


2.2 Loss of control


Loss of control is a partial defence to a charge of murder. If it is successful, D will be found guilty of manslaughter instead of murder. This allows the judge discretion in sentencing.


Loss of control replaced the former defence of provocation. The law is set out in s 54 Coroners and Justice Act 2009. This states:




‘(1) Where a person (“D”) kills or is a party to the killing of another (“V”), D is not to be convicted of murder if—




            (a) D’s acts and omissions in doing or being a party to the killing resulted from D’s loss of self-control,


            (b) the loss of self-control had a qualifying trigger, and


            (c) a person of D’s sex and age, with a normal degree of tolerance and self-restraint and in the circumstances of D, might have reacted in the same or in a similar way to D.








So, the following points are essential for the defence to be successful:





•  D must have lost self-control



•  there must be a qualifying trigger (see 2.2.2 below)



•  a person of the same sex and age would have reacted in the same way as D in the same circumstances.





2.2.1 Loss of self-control


The first matter to be proved is that D had lost self-control when doing the acts which caused death. The loss of self-control does not have to be sudden. This was a rule of the former defence of provocation. It led to some defendants being unable to use the defence as their loss of control was not sudden. This was seen in the case of Ahluwalia (1992).
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Ahluwalia (1992)


The defendant had been physically abused over many years by her husband. One night her husband, before he went to bed, threatened her with violence the next day unless she paid a bill. Later, after the husband was asleep, the defendant poured petrol over him and set him alight. He died six days later. She was convicted of murder and appealed. The Court of Appeal did not allow her appeal on the basis of provocation. They pointed out that the defendant’s reaction to the provocation had to be ‘sudden’ rather than ‘immediate’ and the longer the delay, the more likely that the act had been deliberate, so that the prosecution could negate the defence of provocation. However, the Court of Appeal did allow her appeal on the basis of diminished responsibility.
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As there does not have to be a sudden loss of self-control for the defence of loss of control, it is possible that someone in the same situation as Mrs Ahluwalia would now be able to use the defence.


2.2.2 Qualifying trigger


There has to be qualifying trigger for the loss of control to come within the defence. Section 55 of the Act sets out the qualifying triggers which are permitted. These are where the loss of control was attributable to:





•  D’s fear of serious violence from V against D or another identified person; or



•  a thing or things done or said (or both) which—
(a) constituted circumstances of an extremely grave character, and
(b) caused D to have a justifiable sense of being seriously wronged.





Alternatively, the qualifying trigger can be a combination of these two matters.


Fear of violence


The old law on provocation did not allow a defence where D lost control through fear of violence. This was shown in the case of Martin (Anthony) (2002).
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Martin (Anthony) (2002)


Two burglars entered the defendant’s house in the night. The house was in an isolated place and had been burgled before. On this occasion the noise of entry woke Martin, who got up, armed himself with a shotgun, and without warning fired three shots in the dark. One of the burglars was killed. Martin was convicted of murder. His appeal on the ground of self-defence was rejected as the force was not reasonable. However, his conviction was reduced to manslaughter because of evidence that he was suffering from diminished responsibility.
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It is possible that Martin might now be able to use the defence of loss of control. There could be said to be fear of violence by the burglars. But the issue of whether there was loss of control due to this fear might be more difficult.


Battered wives, such as Ahluwalia, may also be able to use this qualifying trigger as they are in fear of serious violence from their partners.


D does not have to fear violence by the victim: fear of violence by another person can also be a qualifying trigger. However, that other person has to be identified. It cannot be a general fear of violence.


Things said or done


There are two points which have to be shown if D is relying on things said or done. They are that:





•  they were of an ‘extremely grave character’ and



•  they caused D to have a justifiable sense of being seriously wronged.





These tests were not in the old law on provocation. This means that the defence of loss of control is narrower than the old defence of provocation. Many cases where D was able to use the defence of provocation would not now come within the defence of loss of control.


Doughty (1986) is an example of a case where the defendant was able to use the defence of provocation but would now be unlikely to be able to use the defence of loss of control.
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Doughty (1986)


D killed his baby son aged 19 days because the child would not stop crying. He was convicted but the Court of Appeal quashed the conviction because it should have been left to the jury to decide if the baby’s crying was provocation by ‘things done’.
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The defendant in this case would be very unlikely to have the defence of loss of control. Under the present law he would not be able to show that he had a ‘justifiable sense of being seriously wronged’. This is confirmed by Zebedee (2012).
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Zebedee (2012)


D lost control when his 94-year-old father, who suffered from Alzheimer’s and was doubly incontinent, repeatedly soiled himself. D killed his father. D put forward the defence of loss of control, but was convicted of murder and his conviction upheld. In order for things done or things said to be a qualifying trigger under s 55 of the Coroners and Justice Act 2009, they must constitute circumstances of an extremely grave character and D must have a justifiable sense of being seriously wronged. Neither of these two conditions was present in this case.
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Excluded matters


The Act specifically states that sexual infidelity can never be a qualifying trigger. Under the old law on provocation, sexual infidelity was allowed as a reason for provocation. In fact the law on provocation developed hundreds of years ago to give a defence in cases of sexual infidelity.


However, the Government felt that provocation allowed a defence to jealous men who killed their wives or girlfriends because they were having an affair. Such male violence against women is not acceptable in the twenty-first century.


In Clinton (2012), the Court of Appeal held that the Coroners and Justice Act 2009 makes it quite clear that sexual infidelity alone cannot amount to a qualifying trigger for the defence of loss of control. However, sexual infidelity did not have to be completely disregarded. It could be considered if it was integral to and formed an essential part of the context where there were other factors which could be qualifying triggers.
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Clinton (2012)


D was suffering from depression and on medication for this. He killed his wife. The day before she had told him she was having an affair. She also taunted him about looking up suicide websites, saying he had not got the courage to commit suicide. They also argued. D then killed V. He was convicted of murder, but appealed on the basis that the defence of loss of control should have been left to the jury. The Court of Appeal agreed and quashed the conviction.
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Considered desire for revenge


The defence is also not allowed if D acted in a ‘considered desire for revenge’. In this, the defence is similar to provocation. In provocation there had to be a sudden loss of self-control. So, if D had time to consider revenge then the defence was not available. This was seen in the case of Ibrams and Gregory (1981).


[image: ]






Ibrams and Gregory (1981)


The ex-boyfriend of Ibrams’ current girlfriend had been visiting the flat which Ibrams and the girlfriend shared and terrorising them. On 7 October Ibrams called the police but the police did nothing. On 10 October the two defendants made a plan to attack the ex-boyfriend, and they carried out this plan and killed him on 12 October. They were convicted of murder. The Court of Appeal upheld their convictions because there was no evidence of any provocation after 7 October, and the gap of five days between this meant there was no sudden loss of self-control.
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However, under the old law, if there was a sudden loss of self-control then the defence of provocation was available to D, even if there was also an element of a desire for revenge. This was shown by Baillie (1995).
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Baillie (1995)


D learnt that D’s son’s drug dealer had threatened that the son would ‘get a slap’ if he tried to get drugs from any other dealer. D took a razor and a shotgun and drove to the dealer’s house. D inflicted serious injuries on the dealer with the razor and then fired the shotgun at him as he fled. The dealer was killed by particles blasted from a wire fence by the gun. The trial judge refused to allow the defence of provocation to be put to the jury. The Court of Appeal allowed D’s appeal because there was evidence of provocation and it was for the jury to decide if D was still suffering from loss of self-control when he killed the dealer.
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Under the 2009 Act it is difficult to tell if Baillie would come within the defence of loss of control as there would appear to be an element of revenge in his killing of the dealer.


2.2.3 Standard of self-control


The 2009 Act requires that, whichever ‘qualifying trigger’ is relied on:




‘a person of D’s sex and age, with a normal degree of tolerance and self-restraint and in the circumstances of D, might have reacted in the same or similar way’.





This is similar to the old law on provocation where it was held in the case of Camplin (1978) that the sex and age of D should be taken into account in assessing the power of self-control to be expected of D.
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Camplin (1978)


D, a 15-year-old boy, had been sexually abused by an older man who had then laughed at him. D reacted to this by hitting the man over the head with a chapatti pan. At the trial the judge directed the jury to ignore the boy’s age and consider what effect the provocation would have had on the reasonable adult. D was convicted of murder, but the House of Lords allowed his appeal and substituted a conviction for manslaughter.
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In the judgment of the House of Lords Lord Diplock said:




‘The reasonable man is a person having the power of self-control to be expected of an ordinary person of the sex and age of the accused, but in other respects sharing such of the accused’s characteristics as they think would affect the gravity of the provocation to him.’





This was confirmed in the Privy Council case of A-G for Jersey v Holley (2005) where it was held that none of D’s personal characteristics (other than sex and age) were relevant in assessing D’s ability to exercise self-control.


The 2009 Act puts this rule into a statutory form. The fact that D is particularly hot-tempered is irrelevant when looking at the level of self-control expected from him.


Although the Act refers to the accused’s circumstances, s 54(3) emphasises that circumstances whose only relevance to D’s conduct is that they bear on D’s general capacity for tolerance or self-restraint are not to be considered. In other words, apart from sex and age, the jury cannot consider any circumstance of D which might have made him have less self-control. There is an objective test for this part of the defence.


2.2.4 Circumstances of D


Although only age and sex can be considered in deciding the level of self-control expected from D, other circumstances of D can be taken into consideration in deciding whether such a ‘normal’ person might have reacted in the same or in a similar way to D in those circumstances.


This was also the rule under the defence of provocation. The following cases show very different circumstances which were held to be relevant to the provocation.
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Gregson (2006)


D was unemployed and suffered from depression and epilepsy. He had probably lost his job because of his epilepsy. V taunted him about his unemployment, epilepsy and depression. The evidence was that D was more sensitive to taunts and abuse about his unemployment because of his epilepsy and depression. D lost control and killed V. D was able to use the defence of provocation. His unemployment, epilepsy and depression could be considered in deciding the gravity of the provocation to him, although they could not be considered in relation to the standard of self-control to be expected of him.
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Hill (2008)


D had been sexually abused as a child. V tried to sexually assault D. D lost control and killed V. D was able to use the defence of provocation.
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Looking at the case of Gregson, it seems that unemployment would now be a circumstance for the purposes of the defence of loss of control. Depression and epilepsy are probably also circumstances. Under the 2009 Act these would be relevant in deciding whether ‘a person of normal self-restraint might have reacted in the same or similar way’.


There was also evidence that Gregson was less capable of keeping his self-control than a ‘normal’ person because of his epilepsy and/or depression. Under the 2009 Act these circumstances would not be allowed to be considered if they were only relevant to D’s capacity for tolerance or self-restraint.


In Hill the ‘normal person’ would have to be considered as having a history of sexual abuse in deciding whether they would have reacted in the same or in a similar way to D.


Voluntary intoxication


Voluntary intoxication is not a matter to be considered as part of D’s circumstances. The Court of Appeal in Asmelash (2013) refused to allow D’s voluntary intoxication to be considered. They said that if Parliament had meant that to be the position, then it would have been clearly stated in the 2009 Act. They also pointed out that voluntary intoxication could not found the other partial defence of diminished responsibility (see 2.1.7). It was inconceivable that different criteria should govern the two defences.


However, if a sober person in the defendant’s circumstances, with normal levels of tolerance and self-restraint might have behaved in the same way as the defendant when confronted by the relevant qualifying trigger, then the defendant might still be able to use the defence of loss of control, even though he was intoxicated.


Also, if a defendant with a severe problem with alcohol or drugs was mercilessly taunted about the condition, so that it was a qualifying trigger, the alcohol or drug problem would then form part of the circumstances for consideration.


Might have reacted in the same or similar way to D


The jury then have to consider whether the normal person in the circumstances of D would have reacted as D did. The defence will fail if the jury consider that the ‘normal person’ might have lost control but would not have reacted in the same way.
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