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Context




	
•  The power to investigate is an implied power of the US Congress. This means that the Constitution does not explicitly say that Congress can investigate things. Instead it is implied because the Constitution gives ‘all legislative powers’ to Congress, which has been interpreted to include the power to investigate.


	
•  The power to investigate allows Congress to have oversight over the other branches of government, especially the president. It is an important way in which Congress can carry out ‘checks and balances’, one of the key principles of the US Constitution.


	
•  As part of conducting investigations, committees can issue subpoenas. A subpoena is a written order that requires a person to attend and testify. Subpoenas are usually issued in a court case but can also be used in congressional hearings. Again, this is not a constitutional power, but their use has a long-established precedent and has been upheld by the Supreme Court.


	
•  The investigation by Congress into the events of 6 January 2021 was set up following the attack on the US Capitol on that day by supporters of President Trump. On 6 January, members of Congress and the vice president were certifying the 2020 election result in which President Biden had been declared the winner. Protesters who disagreed with the announced result of the election gathered outside the Capitol building, and ultimately more than 2,000 of them broke through police lines and entered the building. This led to the suspension of congressional activities while the situation was brought under control.


	
•  Initially, speaker of the House of Representatives, Nancy Pelosi, said that the events of 6 January would be investigated by a commission. While commissions are poorly defined in US politics, this would have had joint membership from the House of Representatives and the Senate specifically to investigate the events of that day. This ultimately failed due to a filibuster in the Senate, and therefore the House Select Committee on the January 6 Attack was set up instead.


	
•  While President Trump was impeached for ‘incitement of insurrection’ on 6 January, he was ultimately found not guilty by a vote of 57–43. Therefore, the House Committee was set up to investigate ‘changes in law, policy, procedures, rules, or regulations’ to prevent future acts of violence, and ‘to strengthen the security and resilience of the United States and American democratic institutions’.


	
•  Committees of Congress do not have the power to punish anyone or carry legal weight. However, their findings could be used by the Department of Justice in its continuing investigations and prosecutions of those involved in the attack of 6 January 2021. It has also been widely carried by news organisations, including their public hearings held throughout the summer of 2022.
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Exam success






	AQA

	3.2.1.2

	The legislative branch of government: Congress






	 

	Relationship of Congress to the executive branch of government and the Supreme Court






	Edexcel

	2

	US Congress






	2.2.3

	Oversight







When answering questions about the roles and impact of Congress, it is important that students understand that oversight is a result of constitutional principles and is one of the three key roles of Congress (the others being legislation and representation). Separation of powers divides governmental power between the branches of government, as seen in Articles I, II and III of the Constitution. This also allows for ‘checks and balances’ to exist, where a power given to one branch allows it to scrutinise another branch and even prevent its action in some cases. Oversight of the executive branch is seen in numerous examples in the Constitution: for example, the need for the Senate to ratify treaties and judicial appointments, or for Congress to be the body that declares war. Therefore, for essays regarding the effectiveness of Congress at carrying out its constitutional roles, consideration of its success at carrying out oversight is crucial.


In longer essays, students may be asked about the Constitution, Congress or president, or about the relationships between them. In any of these, students can discuss the dependence of Congress on parties for its effective functioning. Usually, a level of bipartisanship is needed, as even when one party controls both houses, 60 votes are required to end a filibuster in the Senate. Without these 60 votes, one senator can hold up all Senate business by giving a very long speech, preventing other business from being heard. Of the 62 congresses that have existed in the twentieth and twenty-first centuries, only 13 have seen 60 or more seats held by one party in the Senate, and this has not happened at all since 1979. Therefore, the ability of Congress to conduct effective oversight can be hampered by a relatively small minority in the Senate, or more often by the development of hyper-partisanship in US politics in recent years.


The best students will demonstrate that the effectiveness of oversight can be measured through the exercise of formal powers, such as impeachment, and also the attempts to inform and shape the opinion of the nation. In the case of the January 6 Committee, this is especially important as its final report will not have a formal legal impact, but its public hearings have tried to influence public opinion about the events of 6 January 2021.


Students should always be wary of how they judge checks and balances. There is a tendency to believe that a check or balance is only seen to work when one branch actively blocks another. In the case of investigations, for example, the tangible outcome may be limited as Congress cannot bring charges against President Trump. However, the decision to hold public hearings could be seen as a way to try to change public opinion. Therefore, despite having limited actual power, they can still have a big impact.


Students may be asked comparative questions for Edexcel (12 marks) and AQA (9 marks) on the roles and powers of each of the houses in the US and UK legislatures. It is important to note that select committees are not the same thing in the UK and the USA, and students must not confuse them. Longer comparative essays (AQA 25 marks, Edexcel 30 marks) need to evaluate the extent of the similarities and differences in the roles and powers of the legislatures. The best students will recognise the key distinction that in the USA, Congress and the president are independently elected and therefore have a greater mandate for oversight. Comparatively, in the UK, the fused executive and legislature can hamper effective oversight through government dominance of the House of Commons and an extensive party whip system and payroll vote.
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The committee


Following the failure to create a congressional commission, Speaker Nancy Pelosi (D) of the House of Representatives formed a House select committee to investigate the 6 January 2021 insurrection at Congress. The vote passed, with all House Democrats and two House Republicans, Representatives Kinzinger and Cheney, voting for the committee and most Republicans voting against it. The vote allowed Pelosi to appoint eight members to the committee and House minority leader, Kevin McCarthy (R), to appoint five. However, Pelosi disallowed two of McCarthy’s picks as they had voted to invalidate the results of the 2020 election. As a result, McCarthy withdrew all of his picks. Pelosi therefore appointed seven Democrats to the committee and two Republicans – Kinzinger and Cheney. From the outset, therefore, polarisation of US parties was evident in the investigation into the 6 January insurrection, and highlighted the limits on the power of Congress in a hyper-partisan environment.


The willingness of Representatives Cheney and Kinzinger to be involved in the January 6 Committee led to a considerable backlash from the Republican Party. While party leaders argued that the committee was one-sided, lacking Republican members, Cheney and Kinzinger found themselves censured by the party (see Box 1.1). A censure is a formal statement of disapproval. As a result of the censure, Cheney and Kinzinger were stripped of their other committee and leadership roles, including Cheney losing her position as the Republican no. 3 leader in the House. The depth of disapproval in the censure document demonstrates the expectation that Republicans should not support the work of the January 6 Committee, again underlining the hyper-partisanship in Congress over this issue.
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Box 1.1 Excerpts from the censure of Representatives Cheney and Kinzinger




	
•  The Conference [Republican Party] must not be sabotaged by Representatives Liz Cheney and Adam Kinzinger who have demonstrated … that they support Democrat efforts to destroy President Trump more than they support winning back a Republican majority in 2022.


	
•  Representatives Cheney and Kinzinger are participating in a Democrat-led persecution of ordinary citizens engaged in legitimate political discourse, and they are both utilizing their past professed political affiliation to mask Democrat abuse of prosecutorial power for partisan purposes.



	
•  The Republican National Committee hereby formally censures Representatives Liz Cheney of Wyoming and Adam Kinzinger of Illinois and shall immediately cease any and all support of them as members of the Republican Party …
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In the months that followed its formation, the committee interviewed over 1,000 witnesses and reviewed over 100,000 records. A number of these witness came from President Trump’s inner circle of aides, including his chief of staff, Mark Meadows. An outline of the key events of the committee can be seen in Box 1.2.
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Box 1.2 Timeline of key events in the January 6 Committee




	
•  July 2021: the committee is formed in the House of Representatives.


	
•  September 2021: the committee issues subpoenas to key Trump allies, including his former chief of staff, Mark Meadows.


	
•  October 2021: Congress votes to hold Trump strategist Steve Bannon in contempt of Congress as he fails to appear after being subpoenaed.


	
•  January 2022: the Supreme Court rules that documents that President Trump argued were privileged must be released to the committee.


	
•  June 2022: first public hearing held, including accounts from police officers on duty on 6 January 2021.


	
•  July 2022: Bannon is found guilty of contempt, which carries a minimum sentence of 30 days in prison.


	
•  August 2022: Vice President Pence says he would be open to testifying before the committee.


	
•  September 2022: final public hearing of the committee.
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The committee members insisted their goal was not ultimately to bring criminal charges relating to the 6 January insurrection. Indeed, Congress itself could not bring charges, but would only be able to refer its findings to the Department of Justice to bring charges. Rather, the committee hoped to lay out the events of that day and the steps necessary to prevent it ever happening again.







Public hearings


To highlight its work, the committee decided to hold a series of public hearings in which members could hear from key witnesses and showcase what the investigation had uncovered. These public hearings would be broadcast on primetime television, and therefore the committee could expect to try to influence public opinion on the events of 6 January 2021. The witness at these hearings included police officers on duty on Capitol Hill and staff members from the Trump administration. The speeches given in these hearings by the vice chair of the committee, Liz Cheney, were especially well publicised given that she was a Republican criticising Donald Trump (Box 1.3).
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Box 1.3 Excerpt from Liz Cheney’s speech at the first public hearing of the January 6 Committee, June 2022


Over a series of hearings in the coming weeks, you will hear testimony, live and on video, from more than a half dozen former White House staff in the Trump administration, all of whom were in the West Wing of the White House on January 6th … You will hear that President Trump was yelling … and, aware of the chants to ‘hang Mike Pence’ the President responded with this sentiment, quote: ‘Maybe our supporters have the right idea.’ Mike Pence, quote ‘deserves it’.


Tonight, I say this to my Republican colleagues who are defending the indefensible. There will come a day when Donald Trump is gone, but your dishonour will remain.
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The descriptions of the level of violence on 6 January 2021 by some of the witnesses were especially shocking. The testimony of Caroline Edwards, a Capitol police officer who was on duty on the day, was especially detailed. She recalled seeing police officer Brian Sicknick at the Capitol that day and how unwell he looked after having been pepper-sprayed by rioters. Sicknick died immediately following the insurrection, although a coroner ruled that he died of a stroke. Her account was widely reported in the press both within the USA and beyond (Box 1.4).
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Box 1.4 Excerpt from Caroline Edwards’ testimony to the January 6 Committee


When I fell behind that line and I saw … a war scene. It was something like I’d seen out of the movies … I couldn’t believe my eyes. There were officers on the ground … they were bleeding. They were throwing up … I saw friends with blood all over their faces. I was slipping in people’s blood … it was carnage. It was chaos … Never in my wildest dreams did I think that … as a law enforcement officer, I would find myself in the middle of a battle … I’m trained to detain a couple of subjects and a crowd, but I’m not combat trained. And that day, it was just hours of hand-to-hand combat, hours of dealing with things that were way beyond any – any law enforcement officer has ever trained for. And I just remember – I just remember that moment of stepping behind the line and just seeing the absolute war zone that the west front had become.
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Similarly significant testimony came from Trump’s former aide, Cassidy Hutchinson, who gave an account of events as seen from inside the White House. While her testimony was challenged by Trump himself, who said she was ‘living in fantasy land’, it was nonetheless widely reported. Hutchinson said of Trump, ‘he knew the mob was armed when he urged them to the Capitol, he wanted to go with them, and then refused to call them off’.


The hearings were watched by around 13 million people per day, with some sessions gaining more than 20 million viewers. The committee hoped that with this high level of interest in the hearings and the shocking nature of some of the testimony, it would have an impact on future US elections.


However, Republican support for the hearings was far from forthcoming. Asked if he had watched the first hearing, Senate minority leader Mitch McConnell said, ‘No, I didn’t, I was busy doing work. I serve in the Senate.’ Similarly, House minority leader Kevin McCarthy, said that he did not watch the hearing because he was in meetings all day. McCarthy said of the committee that it was the ‘most political and least legitimate’ committee in history. The deep divisions between Republican and Democratic views on the committee help to explain its impact.







Impact of the January 6 Committee




Impact on the 2022 primaries


The insurrection of 6 January 2021 and the House select committee certainly had an impact on the Republican primaries for the 2022 midterm elections. Following the insurrection, Trump was impeached by the House of Representatives, with ten Republicans voting to impeach him. Of these ten Republicans, four chose not to run in the 2022 midterms and four were defeated in their primaries. Only two went on to contest their seat in the November 2022 elections.


Notably, of the four defeated Republicans, Liz Cheney of Wyoming lost her primary to a Trump-endorsed rival, Harriet Hagemen. Cheney’s concession speech highlighted her belief in the work that she had done on the January 6 Committee, while recognising that it had resulted in her defeat (Box 1.5).
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Box 1.5 Excerpt from Liz Cheney’s concession speech on losing the Wyoming Republican primary


A few years ago, I won this primary with 73 percent of the vote. I could easily have done the same again. The path was clear, but it would have required that I go along with President Trump’s lie about the 2020 election. It would have required that I enable his ongoing efforts to unravel our democratic system and attack the foundations of our republic. That was a path I could not and would not take.
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Her fellow Republican on the committee, Adam Kinzinger, announced that he would not seek re-election in October 2021. Certainly, it appears that Republicans who came out against President Trump’s actions on 6 January 2021 ultimately paid a price.







Impact on the public


The impact of the January 6 Committee on public opinion was far harder to measure. Numerous opinion polls have been conducted to find out the views of a range of Americans on the work of committee. Many seem to suggest that the committee has not had the impact it had hoped for. This is especially evident when considering the differing opinions of Democrats and Republicans. According to Monmouth University in New Jersey, 73% of Democrats favour charging Trump with crimes relating to 6 January 2021, while 66% of Republicans are opposed. The university also conducted research into the direct impact of the committee hearings, and its findings suggest little impact (Table 1.1).


Table 1.1 The impact of the January 6 Committee on public opinion (% agreeing with each statement)








	Statement

	Before public hearings

	After public hearings










	Jan 6 was a riot

	65

	64






	Jan 6 was an insurrection

	50

	52






	Jan 6 was a legitimate protest

	35

	35






	Trump was directly responsible

	42

	38






	Biden won due to voter fraud

	29

	29






	Paying a lot of attention to hearings

	23

	23






	Hearings have changed my mind

	  6

	  8









Source: Monmouth University


A similar result was obtained by CNN in July 2022, which found that following the public hearings, 69% of Americans deemed the events of 6 January 2021 to be a crisis for the USA – up only a little from 65% earlier in 2022. This might challenge the importance of a congressional select committee hearing, despite the headlines and primetime television airing it received.


Nonetheless, by keeping the events in the headlines, the working of the committee has meant that trials of those accused of crimes on 6 January 2021 have also remained prominent. Perhaps among the reasons why public opinion has apparently changed so little is the relatively high percentage who already felt that President Trump bore some responsibility for events, together with the stark division between Republican and Democrat opinion.







Impact on Congress


Perhaps one of the most interesting outcomes from the investigation came in late September 2022 from the Senate minority leader, Mitch McConnell (R). Following recommendations from the January 6 Committee, Senators Manchin (D) and Collins (R) introduced the Electoral Count Reform Act. The Act sought to clarify the 1887 Electoral College Act, notably outlining the vice president’s role in the election process as only ministerial. This was in response to President Trump’s claim that Vice President Pence had the constitutional right not to validate the results of the 2020 election.


Whilst President Trump pressured Republicans to oppose the bill, McConnell said: ‘I strongly support the Collins legislation as introduced, and assuming that we make no changes here today, or at the most technical changes, I’ll be proud to vote for it and to help advance it.’ This illustrates a direct impact of the January 6 Committee, despite its not having any formal power to force such an outcome.
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Box 1.6 The final recommendations of the January 6 Committee


On 19 December 2022, the January 6 Committee held their final public hearing to lay out the findings in their report and their recommendations. The summary of the report alone was 184 pages long. It made the following key recommendations:




	
1.  Recommendations of criminal referrals of Donald Trump (and others) to the Department of Justice on the following counts:



	
•  Assisting or aiding an insurrection.


	
•  Obstruction of an official proceeding.


	
•  Conspiracy to make false statements.


	
•  Conspiracy to defraud the U.S.








	
2.  Recommendation that four Members of Congress be referred to the House Ethics Committee for failure to comply with a subpoena, including House Minority Leader Kevin McCarthy.





The first recommendations will mean the Department of Justice now take the evidence gathered by the Committee and consider bringing criminal charges against Donald Trump and members of his administration.
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Evaluation




	
•  While the formal powers of congressional select committees are minimal, it is clear that their investigative role can lead to notable outcomes in a range of political spheres.


	
•  However, the rise in hyper-partisanship clearly limits the impact that such committees can have, especially if the public are only interested in the view of the party that they support. This is especially evident in the language used in the censure of Cheney and Kinzinger.


	
•  The use of the filibuster in the Senate to prevent a commission being formed raises questions about the undue influence this procedure can give to a minority of senators. Indeed, it could heighten hyper-partisanship as the filibuster allows the minority party to have considerable influence, which can increase conflict between the parties.


	
•  Nonetheless, the role of Cheney and Kinzinger suggests that parties are not entirely united and that some representatives put their own views above those of their party. Indeed, in the case of Cheney, it could be argued that she exercised the power of representatives to use their own conscience, placing her views ahead of those of her constituents, resulting in her defeat in the 2022 primary.


	
•  The support of McConnell for the Electoral Count Reform Act demonstrates a key way in which committees’ recommendations can have a substantive impact on Congress, which underlines the importance of their investigative power.
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Comparison




	
•  One key difference between investigations by the legislatures in the USA and the UK is the impact of party control. With separation of powers in the USA, it is possible for a committee to investigate the actions of the executive branch with minimal interference from that branch. In the UK, however, most committees are dominated by the executive due to fused powers and the government having a majority in the House of Commons. This has been demonstrated recently by the case of Owen Patterson, and the Privileges Committee investigation into Boris Johnson.


	
•  In both the UK and the USA, committees are hampered by a lack of formal powers to enforce their findings. The January 6 Committee had no powers to bring charges or do anything more than make recommendations. Similarly, committees in the UK can make recommendations to the government, but while the government must reply to these recommendations, it is not required to accept them. In both countries, therefore, the balance of power works against committees.
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Summary




	
•  The January 6 Committee was formed by the US House of Representatives to investigate the role of Donald Trump in the insurrection at Congress in 2021.


	
•  The committee’s only real power was to make recommendations following its investigation, but its work was closely watched.


	
•  Its public hearings made headlines across the USA and around the world but seemed to have little impact on US public opinion, despite high viewing figures.


	
•  The committee had a notable impact on the 2022 midterm elections and on the creation of new legislation in Congress.


	
•  There was extensive hyper-partisanship surrounding the formation of the committee, its membership and its impact, which raises questions about the legitimacy of congressional procedures such as the filibuster.
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Further reading and research




	
•  Read ‘Will the Jan. 6 hearings make a difference?’ (news.stanford.edu). Evaluate whether or not the role of congressional committees is significant.


	
•  Listen to ‘Politics podcast: the Trump investigations and what Americans think about them’ (fivethirtyeight.com). Evaluate what the work and impact of the January 6 Committee can show about hyper-partisanship in the USA.


	
•  Watch ‘What we learned in the first 8 Jan. 6 committee hearings’ (youtube.com). Evaluate the impact of the public hearings of the committee.


	
•  Complete the online course, ‘US political institutions: Congress, presidency, courts, and bureaucracy’ (edx.org). The first session focuses on the factors that influence members of Congress. Use your knowledge of the January 6 Committee to consider what factors may have influenced members.
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