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Introduction



ORIGINS OF WHITE FRIGHT


A NATIVE OF INDIANA, Emily Reed had been living in Alabama only a few months when she faced a momentous decision. She had taken a job as director of the Alabama Public Library Service Division—not the sort of position that captured headlines. That changed when the Montgomery chapter of the prosegregation White Citizens’ Council demanded that she ban a children’s book, Garth Williams’s The Rabbits’ Wedding, from libraries throughout the state. The book—which told the story of the marriage of a little black bunny to a little white bunny—was attacked by segregationists for promoting interracial marriage.


The notion of an outright ban of The Rabbits’ Wedding rubbed Miss Reed the wrong way. In an effort to mollify the enraged Alabamans without banning the book, she ordered it stowed on her department’s reserve shelves. Her decision pleased neither the Citizens’ Council, the Alabama state government, nor the author, who was appalled by the action and insisted that his book had no political significance. “I was completely unaware,” he announced, “that animals with white fur, such as white polar bears and white dogs and white rabbits, were considered blood relations of white human beings.” In a parting shot at Alabama, soon to be identified in the popular mind with fire hoses and snarling police dogs, Williams declared that the book was not written for adults, and that they would not understand it, “because it is only about a soft, furry love and has no hidden messages of hate.”1


(Undaunted, Reed later included on a state-recommended list of notable books Martin Luther King Jr.’s book Stride Toward Freedom, an account of the 1956 Montgomery Bus Boycott, during which the successful efforts of local African Americans to desegregate the municipal buses sparked a robust civil rights movement as well as savage white resistance.) Reed’s latest provocation inspired the state legislature to conflate genealogy and culture, and demand that the state library chief be a native of the state and a graduate of the University of Alabama or Auburn University.


A stranger to Alabama’s racial politics, Emily Reed was surprised by the reaction to The Rabbits’ Wedding. More astute—or at least more experienced—students of Southern social relations would not have been. The racially segregated and suffocating world of Jim Crow, which lasted from roughly 1890 until the 1960s, was rooted in fears of interracial sex and racial reproduction. When The Rabbits’ Wedding was banned in 1959, marriage across the color line was prohibited in twenty-nine states, including Alabama and Reed’s home state of Indiana. Most of those laws remained on the books until 1967, when the United States Supreme Court declared them unconstitutional in the case of Loving v. Virginia. Throughout this era, the politics, social relations, and laws of the South reflected and reproduced white fears of interracial sex and marriage.


As early as the abolition of slavery in 1865, advocates for African American equality understood that racially restrictive sex and marriage laws, and the state-enforced regime of racial identification that those laws made possible, lay at the heart of the segregated system they struggled to overthrow. In 1905, the sociologist, journalist, and activist W. E. B. Du Bois wrote the right to “associate with those who wish to associate with me” into the pledge of the Niagara Movement, the predecessor to the National Association for the Advancement of Colored People (NAACP). After the NAACP was formed in 1909, its first national lobbying victory was to convince Congress not to pass a racially restrictive marriage law for the District of Columbia. In the 1920s and 1930s, the Communist Party of the United States and Communist-affiliated organizations called for complete social equality and the repeal of state antimiscegenation laws. During and immediately after World War II, Christian interracial associations like the Federal Council of Churches joined secular radicals in this call. In the 1950s and 1960s, new organizations such as the Southern Christian Leadership Council (SCLC) and the Student Nonviolent Coordinating Committee (SNCC) also embraced this position on sex and marriage even as they focused primarily on issues of education, voting, and housing.


Given the centrality of racially restrictive sex and marriage laws to the creation and maintenance of white supremacy, one would expect their reversal to have been a top priority for advocates of African American equality. But for all the advocacy and lobbying against these laws, there was never a mass movement to overturn them. When the Supreme Court finally ruled in Loving v. Virginia that laws forbidding Americans to marry across the color line violated the Fourteenth Amendment, the case was argued by representatives of the American Civil Liberties Union (ACLU), not the NAACP.


For more than a century, between emancipation and 1967, African American rights were closely bound, both in law and in the white imagination, to the question of interracial sex and marriage. At every stage of the struggle for civil rights, sex played a central role, even when its significance was left unspoken. Overcoming the conflation of sexual and civil rights was a project of decades and arguably the greatest challenge champions of Black equality faced.


INTERRACIAL MARRIAGE WAS regulated in America for more than three hundred years. In the beginning, in the colonies of Maryland and Virginia, freeborn English men and women were permitted to marry Africans and the indigenous people Europeans called Indians. But laws governing interracial sex and marriage emerged only a few years after the first contact between Africans and Europeans in America and played an essential role in establishing stable categories of Blackness and whiteness, and therefore stable categories of slave and free.


The sexual activity of white men with Black women, mainly between masters and slaves, produced most of the mixed-race population in the South. The majority of these encounters were almost certainly coerced, either through force or through more subtle invocations of the vast disparity of power between the partners. The children born of such unions were enslaved, as their legal status followed that of their mother. As time went on, liaisons between white women and colored men, tolerated as recently as the seventeenth century, presented a social dilemma insofar as the mixed-race children of white women were free, and undermined efforts to link freedom and racial identity.


In an attempt to solder status to race once and for all, Southern states passed new laws in the eighteenth century that prohibited marriages between whites and Blacks and also punished people who engaged in interracial adultery. The first legal ban on interracial marriage was a 1705 Virginia act, which also defined who was nonwhite.


These laws did not mean that white and Black Americans stopped having sex with each other. Although white men crossed the racial boundary in search of sex more often than white women did, even white women’s interracial sexual liaisons went uncensored more than might be expected. Sex between Black men and white women seems to have been tolerated unless and until such unions produced mixed-race children. Dorothea Bourne, for example, could probably have indefinitely sustained her long-standing adulterous affair with a neighbor’s slave had she not borne his child. The arrival of a suspiciously dark baby cast Dorothea’s much older husband, Lewis, in the public role of cuckold, and he filed for divorce in 1824.


Prosecutions under the anti-intermarriage statutes often turned on complex questions of racial identity. A court could rule that a marriage was illegal only once the racial identities of the spouses could be established at law. Miscegenation as transgression depended on the establishment of clear legal boundaries to transgress. Yet miscegenation as historical fact undercut those very boundaries. Because miscegenation threatened to undermine any system of straightforward racial classification, it became a problem for the Southern social and labor system, which depended more and more on clear distinctions between white and nonwhite.


Mixed-race families nonetheless flourished without much incident from the eighteenth century until well into the nineteenth, though public opinion was by then hardening against interracial sex and marriage.2 Antebellum state legislatures wrote laws defining racial categories for the purpose of marriage, outlining people’s marital possibilities according to the various numerical degrees of Blackness. Depending on the state and the decade, people who were more than half Black, one-fourth Black, one-eighth Black, one-sixteenth Black, or even one-thirty-second Black could not marry anyone defined as white under the law. In 1850, the US Census introduced a new racial category of “mulatto” and concluded that 11 percent of the nation’s African Americans were mixed race.3 Most of this population was enslaved, but an unknown number of mixed-race Americans lived as free men and women, many of them “passing” across a color barrier that was more akin to a barbed-wire fence than a wall.4


Arguments about interracial sex and marriage became highly politicized in the late 1850s, following the birth of the Republican Party in 1856. In the 1858 Illinois senatorial campaign, Republican Abraham Lincoln was confronted by Democrats hoisting a banner depicting a Black man, a white woman, and an interracial child. Democrat Stephen A. Douglas accused Lincoln of supporting Black-white “social equality,” a charge Lincoln rebutted, proclaiming that he did not favor “the social and political equality of the white and black races.” Lincoln emphatically denied any support of interracial marriage, and he pledged to uphold Illinois’s law forbidding interracial sex and marriage. Six years later, in the 1864 presidential election, Democrats portrayed President Lincoln and other Republicans as champions of “miscegenation,” a term a pair of Democratic political operatives coined to describe the amalgamation of the races through sex across the color line.


This fixation on interracial sex was a new development. Before the Civil War, white slaveholders who reveled in their sexual domination of slave women had not concerned themselves with maintaining white “racial purity.” Nor did they worry about Black men, slave or free, raping white women. They were more concerned, in fact, with the possibility that white women might desire and pursue slave men, as Dorothea Bourne did.5 As the historian Eugene Genovese wrote more than forty years ago, the “titillating and violence-provoking theory of the superpotency of that black superpenis, while whispered about for several centuries, did not become an obsession in the South until after emancipation.”6 White anxiety about African American sexual prowess and Black men’s desirability to white women emerged alongside the enfranchisement of African American men during Reconstruction.


Starting with the first congressional debates over the Reconstruction amendments to the Constitution, opponents of African American equality began to link sexual and political rights, arguing that emancipation and, especially, the enfranchisement of Black men would inevitably lead to interracial sex, marriage, and children. As one Southerner laid it out, “Do away with the social and political distinctions now existing, and you immediately turn all the blacks and mulattoes into citizens, co-governors, and acquaintances: and acquaintances… are the raw material from which are manufactured friends, husbands, and wives. The man whom you associate with is next invited to your house, and the man whom you invited to your house is the possible husband of your daughter, whether he be black or white.” This fixation on interracial sex—or, in the language of the postemancipation South, miscegenation and amalgamation—was not only an individual reality but became a powerful political disposition crafted in opposition to African American liberty and political power after the Civil War.


Champions of Black voting (especially if Black men voted Republican) insisted that clear lines could be drawn between political and what became known as “social” rights. “It is fright that makes you mistake a ballot for a billet-doux” (love letter), Republican William “Pig Iron” Kelley teased the Democrats in 1868. “It cannot be possible that any man of common sense can bring himself to believe that marriages between any persons, much less between white and colored people, will take place because a colored man is allowed to drop a little bit of paper into a box.”


But many white men believed exactly this, and after emancipation in 1865, “white supremacy” acquired both new meaning and, for white Southerners, new urgency. As practiced by those dedicated to the proposition, “white supremacy” was both a social argument and a political program designed to reestablish white men’s social and political dominance after the war and Reconstruction. Forged out of the catastrophic Confederate loss, the new, supposedly “solid” white-supremacist South of the turn of the twentieth century was not the immediate outcome of the war but the product of forty years of violence, voting fraud, and mass disenfranchisement.


What became known as the Jim Crow South, after a minstrel character and dance, was founded on two interrelated lies: on the supposed political incapacity and unworthiness of African American men, and on their inborn tendency to sexual predation and fixation on white women. This false narrative of African American civic incompetence and sexual rapaciousness arose alongside Black electoral success and participation in governance.


These myths did not preempt Black empowerment. White Southern men had already experienced the effectiveness of African American participation in governance after emancipation by the time these stories began to spread. During Reconstruction, Black men held political office in every state of the former Confederacy. Twenty-two African Americans were elected to Congress between 1870 and 1900, including two US senators, both from Mississippi. More than one hundred Black men won election or appointment to posts with jurisdiction over entire states, and almost eight hundred served in state legislatures. A much larger number held public office at the local level.7 The argument that Black men were inherently unfit to participate in democratic rule came in response to their electoral potency, not as an effort to prevent it.


Across the South, but especially in the Upper South, freed Blacks and Republican or dissident Democratic whites combined, usually in support of fiscal policies that would deliver public services for everyone, such as schools and hospitals. These interracial coalition parties did surprisingly well in a political region where partisan divides were expected to parallel the color line, and they contributed to the volatility of late nineteenth-century Southern politics. The success of each of these factions depended on the ballots of African Americans, who voted in most places throughout the late nineteenth century.


Black-white political fusion galvanized elite white Southerners, whose power was threatened by this development, to use every weapon at their disposal to end the danger of biracial opposition parties. Building on grids of kinship and political patronage, and fired up by the experience of military defeat, white men across the South reacted to the political mobilization of Black men with unprecedented violence. Functioning effectively as the paramilitary arm of the Democratic Party, the Ku Klux Klan and other allied groups organized in the late 1860s and early 1870s to destroy the political infrastructure of Black life. Reconstruction was experienced as an organized brawl in many states as the Democrats captured control of state governments through a combination of intimidation, electoral fraud, and violence, including indiscriminate massacres of Black men, women, and children, and political assassination. White Republicans who allied with Black men were also targets. In one incident in Louisiana in 1876, armed white supremacists executed six white Republican officeholders. That same year in Mississippi, White League units murdered some three hundred African Americans.8


Both elements of white Democrats’ justification for Jim Crow—Black incompetence and interracial sexual designs—were necessary components of their region-wide campaign to enhance their own power at the expense of all others. By the dawn of the twentieth century, white supremacists had stripped Black men, and a majority of Southern white men as well, of political power, justifying their actions through a new political discourse about racial purity and sexual danger. African Americans, particularly Black men, were left in the position of fighting a powerful and perilous new representation of themselves.


ALTHOUGH SOME SLAVES gained their freedom by escaping during the war and some by joining the Union army, most slaves were emancipated through a series of statutes passed by Congress between 1862 and 1865, and, finally, through the Thirteenth Amendment to the Constitution (ratified in 1866). The new amendment declared, “Neither slavery nor involuntary servitude, except as punishment for a crime whereof the party shall have been duly convicted, shall exist in the United States, or any place subject to their jurisdiction.” An enabling clause endowed Congress with the authority to enact “appropriate legislation” to enforce the amendment.9


The Thirteenth Amendment did more than abolish slavery—though how much more was subject to debate. By failing to define the terms of the amendment, its authors invited a conversation about its attributes and about the meaning of emancipation, freedom, and equality. African Americans considered everything that constrained life on the basis of race part of the definition of slavery. Rather than define “freedom” in abstract terms vulnerable to constriction, African Americans and some white abolitionists spoke concretely of what might be termed “not-slavery.” As an assembly of Alabama freedmen put it as early as 1865, “We claim exactly the same rights, privileges and immunities as are enjoyed by white men, because the law no longer knows white or black, but simply men.”


First and foremost, not-slavery meant self-sovereignty and recognition of one’s humanity, by oneself and others. Slavery robbed people of personal autonomy. Emancipation, in theory, restored it. Free people moved about the land and lived where they chose. Free people were protected from assault to their persons: whipping, branding, rape, mutilation, forced labor, kidnapping, murder.10 Free people formed lasting human bonds within the institution of marriage if they chose. Free people governed their domestic households, including their children and, if husbands, their wives. Free people were welcome in the common spaces of the public sphere: schools and libraries, theaters and parks, places of public accommodation and refreshment. Free people had access to all the rights other people enjoyed, including rights to property and contract and the right to join in the common project of democratic governance. The most obvious means of participating in the governance of the people was by voting. As Frederick Douglass, the premier African American leader, argued in May 1865, less than a month after the Confederate surrender at Appomattox, “Slavery is not abolished until the black man has the ballot.”11


Whereas African Americans considered the Thirteenth Amendment to contain within it the necessary attributes of freedom, whites in Congress were embroiled in a heated effort to define and enumerate the rights of free people. When all-white Southern legislatures passed laws in late 1865 known as the Black Codes, which severely restricted African American movement, freedom of association, and employment, Congress was obliged to expand on its understanding of abolition. The task fell to Illinois senator Lyman Trumbull, who had drafted the Thirteenth Amendment. Elected to the Senate by the Illinois legislature in 1855 over, among other candidates, Abraham Lincoln, Trumbull was one of the first Republicans to see emancipation as a war goal. Responding both to white persecution of the freedpeople and to the demands of Southern Blacks for “a republican form of government” (i.e., one that included them), Trumbull drafted the Civil Rights Act of 1866. This act was designed to enforce congressional Republicans’ understanding of the freedom promised to slaves by the Thirteenth Amendment, and it guaranteed African Americans the “full and equal benefit of all laws and proceedings for the security of person and property as is enjoyed by white citizens.”


When doubts arose about the constitutionality of the 1866 act, Republicans enacted the Fourteenth Amendment, which embraced African Americans as citizens, guaranteeing “due process of law,” “equal protection of the laws,” and “the privileges or immunities of citizenship” to all persons. It also incented white Southerners to permit Black suffrage by reducing the congressional representation of any state that denied the vote to male citizens aged twenty-one or older.


Although the Fourteenth Amendment eventually became the most powerful constitutional tool for the protection of minority rights, in the short term it failed to guarantee the political participation of Black men. In 1868, the Georgia legislature dealt with the election of African American representatives by expelling them, prompting Congress to draft its third and final Reconstruction amendment. The Fifteenth Amendment (1870) prohibited any state to deny any citizen the right to vote on “account of race.” The amendment was silent about the right to hold office and did not forbid other suffrage restrictions such as literacy tests and poll taxes. Yet despite its limitations, the Fifteenth Amendment enshrined in the nation’s fundamental law the principle that no citizen may, on account of race, be denied the right, as its Senate sponsor William Stewart put it, “to protect his own liberty” through participation in governance.12


THOUGH MARRIAGE WAS not expressly mentioned in the Civil Rights Act of 1866, the act provided that all “citizens, of every race and color,… shall have the same right… to make and enforce contracts… as is enjoyed by white citizens.” Whether interracial marriage was a “contract” within the meaning of this guarantee was a matter of sharp debate during Reconstruction.13 Indeed, President Andrew Johnson vetoed the 1866 act on the grounds that it might be construed to forbid laws against interracial marriage. “I do not say that this bill repeals State laws on the subject of marriage between the two races,” Johnson explained, but he worried that if it allowed “Congress [to] abrogate all State laws of discrimination between the two races in the matter of real estate, or suits, and of contracts generally,” could it not “repeal the State laws as to the contract of marriage between the two races?”14 The act was passed over Johnson’s veto, but the effect of the law on interracial marriages remained obscure.


Marriage had always been regulated exclusively by the states. In addition to incorporating traditional limitations on polygamy, consanguinity, and age of consent, many state legislatures in the nineteenth century prohibited interracial marriage. These laws, of course, restricted the liberty of whites as well as Blacks, however porous the legal definition of each category might be. After the Civil War, Alabama, Arkansas, Delaware, Florida, Georgia, Louisiana, Mississippi, Missouri, North Carolina, South Carolina, Tennessee, Texas, Virginia, and Wyoming all enacted or reenacted antimiscegenation laws. Moreover, Alabama, Florida, Kentucky, Missouri, North Carolina, and Wyoming went even further, passing laws prohibiting interracial sex.15 Nevertheless, under interracial Republican rule during Reconstruction, seven of eleven states of the former Confederacy repealed their antimiscegenation laws or declared them unconstitutional.16 Given the prominence of Black men in these political coalitions, it was not paranoid of white Southerners to fear that African American men empowered with the vote would wield it against other race-based laws.


During the early postwar era, Radical Republicans tried to carve space for Black political participation by pushing vexing questions of social relationships to the margins. Drawing a sharp boundary between the public world of men and the private world of families, Republican politicians staked the future of interracial democracy on their ability to detach interracial marriage from the bundle of rights otherwise belonging to the freedpeople. White supporters of civil rights went out of their way to explain that they had no intention of outlawing antimiscegenation laws, and that, indeed, new legislation protecting African Americans’ civil rights had nothing to do with marriage.


When asked during debate on the Civil Rights Act whether a Black man had a civil right to marry a white woman, Lyman Trumbull replied that the law’s chief object was “to secure the same civil rights and subject to the same punishment persons of all races and colors.” How “does this interfere with [a state law] preventing marriages between whites and blacks?” Trumbull asked. “[The law] forbidding marriages between whites and blacks operates alike on both races. This bill does not interfere with it. If the negro is denied the right to marry a white person, the white person is equally denied the right to marry the negro. I see no discrimination against either in this respect that does not apply to both.”17


Congressional Democrats rejected this concept of segmented rights and forged a link between sexual and political rights, warning that giving Black men the vote would lead inevitably to interracial marriage and the leveling of all social distinctions. Insisted Kentucky senator Garrett Davis, “The races are either equal or unequal.… If they are equal, they not only have the right to vote, but they have the right to be eligible to all offices; they not only have the right to civil protection and to enjoy all civil rights, but they are entitled also to all political and social rights.”18


Republicans did their best to unlock the logic that underlay this Democratic vision—that there was an inexorable progression from citizens to cogovernors to acquaintances to family—but doing so proved both difficult and frustrating. During congressional debate over Black suffrage, a Pennsylvania Republican accused the Democrats of injecting the miscegenation issue into every discussion: “Let our sensitive friends compose their nerves and try to tell us how a little enlargement of the elective franchise… will result in marriage between the two races.”19 “Social” rights such as marriage, argued the Republicans, were separable from political or civil rights such as voting; indeed, legal prohibitions on interracial sex and marriage could serve as the barrier between an integrated masculine public sphere and a private sphere where racial separation still applied.


In the short term, separating marriage rights from suffrage and creating a category of “social” rights that would both uphold and demarcate political rights helped create space for African American political power and facilitated interracial democracy in the South. But from the perspective of African American equality, there were two unfortunate effects to this strategy. First, African Americans’ political allies rejected freedom of marriage as a right. Second, when congressional Republicans denied that marriage was a contract like any other, they opened the door to Democratic arguments that the institution of marriage fell exclusively under the jurisdiction of the states. Indiana, a nonslave state with a white-supremacist outlook, set the example in 1871. In State of Indiana v. Gibson, the Indiana Supreme Court ruled that marriage “is more than a mere contract. It is a public institution established by God himself.… The right, in the states, to regulate and control, to guard, protect, and preserve this God-given, civilizing, and Christianizing institution is of inestimable importance, and cannot be surrendered.”20


Southern state courts were only too happy to follow the lead of this nominally Northern state. Within a few years, all the Southern states whose Reconstruction legislatures had repealed their antimiscegenation laws reinstated them. Five states wrote bans on interracial marriage into new state constitutions, and others increased the criminal penalties for violation of this law.21


An 1881 miscegenation case in Alabama went even further. Tony Pace, an African American man, and Mary Cox, a white woman, were not married (which was a felony in Alabama), but they cohabited. In Pace and Cox v. State, the Alabama Supreme Court adopted the argument offered in defense of the Civil Rights Act of 1866 by Senator Trumbull to find antimiscegenation laws in accord with the Constitution. There was no discrimination in the antimiscegenation statute, declared the court, because “the punishment of each offending party, white and black, is precisely the same.” Two years later, in Pace v. Alabama, the United States Supreme Court agreed.22 This remained the law until 1964, when the Supreme Court in McLaughlin v. Florida struck down Florida’s law against interracial cohabitation—but not its law against interracial marriage—as unconstitutional.23


While these issues were being established in the courts, white supremacists sexualized ever greater portions of public space. They received considerable help from the courts, many of which internalized the notion that “social amalgamation leads to illicit intercourse which leads to intermarriage.”24 Limits on freedom of sex and marriage justified limitations on other forms of social contact believed to lead to sex and marriage. Public schools, hospitals, trains, streetcars, restaurants, theaters—the list goes on—were segregated through the extension and application of this sexual logic. Out of this web of social regulation the Jim Crow South was born.25


Yet the process was not quite as easy as white supremacists imagined it would be. Southern Democrats were confronted repeatedly by interracial political challenges to white-supremacist unity. North Carolina, for example, developed a robust tradition of African American voting and Black-white political cooperation. Having been voted out of power by an alliance of Black Republicans and white Populists in the mid-1890s, North Carolina Democrats turned the 1898 state election into a referendum on white supremacy. Equating the participation of Black men as voters and officeholders with the complete oppression of whites, Democratic newspapers complained in bold letters of “NEGRO DOMINATION” in public life. More ominously, they reported a nonexistent epidemic of Black-on-white rape, which they connected to Black political power and a related desire for “social” equality. Handbills spread the message in cartoon form for the illiterate: one showed James H. Young, a Black politician from Raleigh, lurking in a white woman’s bedroom.26


A few weeks before the election, the editor of the Wilmington Record, North Carolina’s only Black daily newspaper, responded to white men’s apparent sexual worries. Alexander Manly was the mixed-race son of Charles Manly, a former North Carolina governor, and his slave. On the topic of interracial sex, Alex Manly wrote:




Our experience among poor white people in the country teaches us that women of that race are not any more particular in the matter of clandestine meetings with colored men than the white men with colored women.… Every Negro lynched is called “a Big Burly Black Brute,” when, in fact, many of those who have thus been dealt with had white men for their fathers, and were not only not “black and burly,” but were sufficiently attractive for white girls of culture and refinement to fall in love with them.27





The possibility of white women’s desire for Black men was so threatening to the social myths white supremacists held dear that this kind of speech could not be countenanced. White supremacy depended on a lot of things to work, but at the level of racial reproduction it insisted on white women cooperating in their role as the guardians and repositories of white racial purity. In this role, white women would not—could not—engage in voluntary sexual intercourse with Black men. Under the new conditions of the Jim Crow South, the space for white women’s sexual desire constricted almost as quickly as Black men’s political power.


Alexander Manly’s editorial inflamed North Carolina whites, allowing the Democrats to cast the election in terms of race and manhood. Across the state, white men who had cooperated previously with African Americans abandoned their former allies and voted Democratic. Victory in the election, however, was not enough. Even after the election, Wilmington, North Carolina’s largest city, retained its biracial municipal government, which included three Black aldermen, a number of Black policemen, two all-Black fire companies, and John Dancy, the customs collector, who represented the federal government at the city’s port, its center of trade. In the days following the election, illegal Democratic militias patrolled Wilmington’s streets, seized public buildings, and forced the city council to resign. A mob burned Alex Manly’s press to the ground, causing him to flee to the North. The armed white men then turned on the Black community, killing at least fourteen people and expelling hundreds more, who melted into the nearby forest with whatever property they could carry.28


Despite their victory in North Carolina and in Wilmington, Southern Democrats realized that they could not rely forever on terrorism to destroy their political opponents. Hoping to legitimate their rule rather than operate outside the law through violence and fraud, Southern Democrats looked for more legal, and lasting, means to disenfranchise the competition. “There must be devised some legal defensible substitute for the abhorrent and evil methods on which white supremacy lies,” one Mississippi newspaper put it unselfconsciously.29


The Fifteenth Amendment forbade voter discrimination on the basis of race, color, or previous condition, yet outside those broad guidelines, each state could define its electorate on its own terms. Beginning with Mississippi in 1890, all eleven states of the former Confederacy rewrote their constitutions to adopt poll taxes, literary tests, and other devices calculated to eliminate the votes of Black men and their white political allies.30


The catastrophic consequences of disenfranchisement for Southern Blacks cannot be overstated. In the 1880s, more than two-thirds of adult Southern males voted. That proportion rose to nearly three-quarters in the 1890s in states that had not yet limited the franchise. By the early 1900s, fewer than one man in three, white or Black, voted in the South.31 As intended, voting restrictions had a hugely disproportionate effect on African Americans. If Black men could not vote, they could not be elected to office; if they could not be elected to office, they could not shape or administer the laws that governed them. Sixty-four African Americans sat in Mississippi’s state legislature in 1873; none did after 1895.


Although many Southern whites were disenfranchised alongside their Black neighbors, and the South as a whole suffered from the creation of an uncompetitive one-party political system, African Americans paid by far the greatest price. Stripped of the vote, Black Southerners lost what little political leverage they had just when they needed it to fend off the codification of Jim Crow.


TO TRULY UNDERSTAND the story of the African American freedom struggle, we must consider the central role played by issues of sex and marriage, and particularly interracial sex and marriage. Equally or perhaps more importantly, we must also take into account the sustained resistance to Black rights. The civil rights movement was articulated against a white opposition that was explicitly and thoroughly sexualized. Understanding why that was, and how civil rights activists navigated this position, is crucial to a broader understanding of racial politics in America.















One



FIGHTING FOR JUSTICE


WHEN IN 1896 the Supreme Court, in a seven-to-one decision in Plessy v. Ferguson, upheld a Louisiana law requiring all railway companies operating within the state to provide “equal but separate accommodations for the white, and colored races,” Justice John Marshall Harlan’s dissent leveled the most odious insult at the majority opinion that he could think of. “In my opinion,” the former Kentucky slaveowner and Unionist declared, “the judgment this day rendered will, in time, prove to be quite as pernicious as the decision made by this tribunal in the Dred Scott Case.”1


Dred Scott v. Sandford (1857) had denied the possibility of African American citizenship and declared infamously that the Black man had no rights “which the white man was bound to respect.” That notorious decision was overridden first by the war and then by the Thirteenth, Fourteenth, and Fifteenth Amendments to the Constitution. Harlan considered Louisiana’s separate but equal law to be at odds with the Fourteenth Amendment—whose object, Justice Henry Billings Brown had conceded in the majority opinion in Plessy, “was undoubtedly to enforce the absolute equality of the two races before the law.” In response, Harlan argued that “separate but equal” was “inconsistent with the personal liberty of citizens, white and black,… and hostile to both the spirit and letter of the constitution of the United States.” Certain that the purpose of the Louisiana statute was to “defeat legitimate results of the war, under the pretense of recognizing equality of rights,” Harlan predicted that the statute’s affirmation by the court would “keep alive a conflict of races, the continuance of which must do harm to all concerned.”2


Justice Harlan’s colleagues on the court could not have disagreed more. In their view, the Louisiana separate-carriage law had nothing to do with the Fourteenth Amendment. The equal protection clause “could not have been intended to abolish distinctions based upon color, or to enforce social, as distinguished from political, equality, or a commingling of the two races upon terms unsatisfactory to either.” Laws requiring segregation by race did not, they insisted, “necessarily imply the inferiority of either race to the other, and have been generally, if not universally, recognized as within the competency of the state legislatures.”


In a fateful link, Justice Brown gave two examples of legally imposed segregation common across the nation: segregated public schools and racially restrictive marriage laws. Admitting that antimiscegenation laws “may be said in a technical sense to interfere with the freedom of contract,” he noted nonetheless that such statutes were universally accepted as a reasonable exercise of the police power of the state “for the preservation of the public peace and good order” in such areas as health, safety, and morals. Gauged by this standard, Brown concluded, “We cannot say that a law which authorizes or even requires the separation of the two races in public conveyances is unreasonable, or more obnoxious to the fourteenth amendment than the acts of congress requiring separate schools for colored children in the District of Columbia… or the corresponding acts of state legislatures.”3


In his dissent, which followed the logic and language of Albion Tourgée, the lead lawyer for the plaintiffs, Justice Harlan ridiculed the majority, “who affect to be disturbed at the possibility that the integrity of the white race may be corrupted, or that its supremacy will be imperiled, by contact on public highways with black people,” but he did not expressly address the root fear that lay behind nearly every invocation of the “social equality” argument by whites in the postemancipation period: interracial sex. As the Pennsylvania Supreme Court had already observed, integrated rail carriages would promote “promiscuous sitting,” which could only lead to “illicit intercourse” and facilitate “intermarriage.”4


The Plessy decision raised more questions than it answered. What were the “political” rights protected by the Fourteenth Amendment? What were the “social” rights beyond the scope of the Constitution? In the short term, at least, the list of political rights looked exceedingly brief, while the list of social rights grew ever longer. Louisiana’s separate-car rule metastasized and spread to other regions and areas of life. In 1904, the state of Kentucky passed a segregated education bill that forced Berea College, founded on the former estate of the abolitionist Cassius M. Clay to “promote the cause of Christ” by educating “all youths of good moral character,” to close its doors to Black students. When Berea College sued, the trial court upheld the statute and opined that “no well-informed person in any section of the country will now deny the position of the Southern people that ‘segregation in school, church and society is in the interest of racial integrity, and racial progress.’” The Kentucky Court of Appeals, invoking a higher authority, asserted a correspondence of the law of Kentucky with that of God: “The natural law which forbids their intermarriage, and that social amalgamation which leads to a corruption of the races, is as clearly divine as that which imparted to them different natures.… From social amalgamation it is but a step to illicit intercourse, and but another to intermarriage.”5 When the Supreme Court of the United States upheld the Kentucky statute, the lesson was clear: because the right to prohibit miscegenation had been established, “to prohibit joint education is not much more of a step,” as the Harvard Law Review put it.6


IN THE SPRING of 1914, Louisville, Kentucky, followed the lead of other border-state cities in passing a residential segregation ordinance. Designed to “prevent conflict and ill-feeling between the white and colored races,” the ordinance provided that Blacks could not occupy a residence on a white-majority block, or vice versa.7 As a response to the northward migration of Southern Blacks, residential segregation laws were necessary, according to the Kentucky appeals court, “to prevent the mixing of the races in cross breeding.”8 Or, as the attorneys for Louisville put it to the Supreme Court, “It is shown by philosophy, experience and legal decisions, to say nothing of Divine Writ, that… the races of the earth shall preserve their racial integrity by living socially by themselves.”9 In addition to aggravating African Americans, such sentiments so alarmed the original custodians of Divine Writ that Louisville officials had to reassure local Jews that they would not be next.10


Residential segregation laws turned out to be an excellent recruitment tool for the NAACP, which was founded in 1909, launched a branch in Louisville specifically to fight the municipal law. NAACP founding president Moorfield Storey, a prominent white Boston attorney and past president of the American Bar Association, built a case against the restrictions in Louisville squarely on the question of property rights. He took it all the way to the Supreme Court. It was only the second case of the NAACP’s to reach that level.11


The case was a success. In Buchanan v. Warley (1917), the Supreme Court concluded that Louisville’s residential segregation law was intended to maintain racial purity and protect the value of property owned by whites. Although recognizing that there was a public interest in controlling certain uses of property (as when, for example, a municipality regulated a stable or a saloon in the interest of public safety and health), Justice William R. Day concluded that there was no constitutionally legitimate justification for residential segregation, and insisted that this “drastic measure” was “based wholly upon color; simply that, and nothing more.”12


Invoking the Fourteenth Amendment, Day observed that the original purpose of the amendment had been “to expand federal protection to the recently emancipated race from unfriendly and discriminatory legislation by the States.” Citing the underutilized Civil Rights Acts of 1866 and 1870, which granted all persons the same rights to purchase or sell property and to make and enforce contracts, Justice Day noted that the two laws concerned not mere “social rights” of association, but “those fundamental rights in property which it was intended to secure upon the same terms to citizens of every race and color.” Recognizing that “there exists a serious and difficult problem arising from a feeling of race hostility which the law is powerless to control,” Day concluded that “depriving citizens of their constitutional rights and privileges” was not a permissible way to further the cause of racial comity. Explicitly rejecting Louisville’s suggestion that residential segregation laws were of a piece with antimiscegenation laws, which were accepted by all as a legitimate police power of the state because both prohibited “the amalgamation of the races,” Day, speaking for a unanimous court, rejected the ordinance as violating the “fundamental law” of the Fourteenth Amendment.13 Norfolk’s Black newspaper the New Journal and Guide acknowledged the importance of the decision, remarking that “never before in the history of the Supreme Court has that tribunal reached a unanimous decision upon any question upholding the rights of the Negro.”14


The decision in Buchanan did not end residential discrimination or segregation by race. What was formally forbidden could, the Richmond News Leader reassured its white readers, still be maintained “by custom, if not by law.”15 Neighborhood residential covenants—through which property holders circumscribed their own property rights voluntarily—passed constitutional muster, at least for the moment.


One of the lessons of Buchanan was that although the state could constitutionally impose segregation, there were limits. Rights of property, for example, could trump the presumptive power of the state to regulate social relations between the races. Buchanan revealed that the miscegenation analogy could be broken, or at least rendered ineffective, by a sufficiently strong counterclaim.


At least one longtime defender of African American equality, who was nonetheless not immune to contemporary constructions of racial difference and hierarchy, was heartened by the transformation in arguments to justify social segregation. In 1913, Moorfield Storey wrote to William Monroe Trotter, Boston’s crusading Black journalist and head of the National Equal Rights League, that fifty years earlier white men insisted that Blacks were “and always must remain hewers of wood and drawers of water because they are incapable of anything else.” But “the cry now,” Storey continued, “is that there is danger of racial equality, that colored men will sit at the table with white men and may marry white men’s daughters. This is not the fear of an inferior race; it is the fear that a race, though inferior, is proving its right to equality. The very arguments of those who would discriminate against you are admissions of your ability to rise, and of the fact that you have risen and are rising.”


IN HIS INFAMOUS Dred Scott decision in 1857, Chief Justice Roger A.Taney had emphasized the degraded status of free Blacks in America in order to deny them citizenship rights. To this end, Justice Taney had pointed to two facts: Blacks were forbidden from marrying whites, and Black men were excluded from serving in state militias. After quoting a number of state antimiscegenation laws, Taney turned to white-only state militias. Why, he asked, were African American men not permitted to share in one of the highest duties of the citizen? The answer, he explained, was obvious. “He is not, by the institutions and laws of the State, numbered among its people. He forms no part of the sovereignty of the State, and is not therefore called on to uphold and defend it.” Taney concluded, “Nothing could more strongly mark the repudiation of the African race.”16


The connection between bearing arms in defense of a community and being vested with full rights within it is ancient and enduring. As Justice Taney noted, the issues had been linked in America since the nation’s founding. Members of a community are expected to defend it; by the same token, those who defend the people may expect whatever rights are enjoyed by the people. Forty years after Dred Scott, African Americans rushed to enlist in the Spanish-American War, hoping that fighting for Cuban liberation might gain them freedom at home. But white Southerners, who were overrepresented in the military, blocked every effort to train Black volunteers as combat troops. African American leaders, disappointed that Black military service in Cuba and the Philippines had not undermined Jim Crow, saw the advent of another war in 1914 as a further opportunity to promote civil equality. This time would be different.17


For Europe, World War I was an epic disaster that destroyed a generation and inaugurated an era of impoverishment and political revolution.18 The United States, peopled as it was with immigrants from both sides of the European conflict, remained neutral for the first three years. President Woodrow Wilson, elected in 1912 and reelected as a peace candidate in 1916, reluctantly asked Congress for a declaration of war against Germany in April 1917. The president framed American entry into the European war as a crusade to redeem the Old World from its own most corrupt impulses. It was a “war to end war,” in which America sought a “peace without victory.”19


Wilson’s idealism appealed to many African American leaders, who embraced the “war for democracy” rhetoric in the hope of challenging racial discrimination and second-class citizenship at home. The white-supremacist system that the Wilson administration had supported by segregating government offices and replacing the nation’s few African American foreign emissaries with white men seemed suddenly vulnerable. W. E. B. Du Bois, who edited the NAACP newspaper, The Crisis, allowed himself to hope that the tide was finally turning. In December 1917 he wrote, “From now on we may expect to see the walls of prejudice gradually crumble before the onslaught of common sense and social progress.” Setting aside the disappointments of the Spanish-American War, Du Bois advised Blacks to “forget our special grievances” and “close ranks” behind the war effort.20


Shipped off to Europe under strict Jim Crow conditions (separate and inferior bunks and mess, and Southern social conventions), most Black fighting men in WWI served with two units in France, the 92nd and 93rd Infantry Divisions. Undertrained and suffering from grave morale problems caused, in good measure, by the widespread belief among white commanders that Black soldiers were “naturally cowardly” and “hopelessly inferior,” the 92nd did not, on the whole, distinguish itself in battle.21 The 93rd was a different story. Composed of four infantry regiments attached to French divisions and unhampered by white American officers, the 93rd fought well. Indeed, three of its regiments were awarded the Croix de Guerre (war cross) by a grateful French government.22


African Americans had hoped that their participation in the Great War would cement their claim to equal status at home. Instead, Black soldiers were so vilified at the time, and so slandered afterward, that the NAACP commissioned Du Bois to write a history of Black men in the war and called for a congressional investigation into the performance of Black troops and white discrimination in the Armed Forces.23


The belief that it was official US policy to discredit the efforts of the colored troops in France was widespread across Afro-America. Arriving in France in the spring of 1919, Du Bois was appalled at the easy racism that pervaded the American army. White officers and enlisted men spoke freely and disparagingly about their “nigger” troops. The few Black officers who were commissioned were undertrained and then declared incompetent, Jim Crowed in places of accommodation and amusement, and denied the respect that accompanied their rank by white men who refused to salute a Black man in uniform. Black troops were undersupplied and overdisciplined, and on occasion were shot and killed by their own officers in battle.24


Segregated barracks, degraded working conditions, endless use of racial epithets by white soldiers and officers: these things rankled. But nothing enraged Du Bois more than the charge of Black sexual predation of white women. Hearing that General Charles C. Ballou, the commanding officer of the 92nd Division, had referred offhandedly to the men under his charge as “the rapist division,” Du Bois wrote to the mayors of twenty-one French towns and villages where Black soldiers had been stationed. No serious instances of misconduct were reported. Examining the records of the 92nd, both Du Bois and Robert R. Moton, Booker T. Washington’s successor at Tuskegee Institute, found only one Black soldier convicted of rape. That private’s execution by hanging was filmed by the division’s official photographer, who had passed up the chance the day before to document the presentation of the Distinguished Service Cross to two members of the Black 368th Infantry.25


Although the American Expeditionary Force had crossed the Atlantic to fight the Central Powers, the American higher-ups devoted considerable time and energy to regulating interactions between African American soldiers and French soldiers and civilians, particularly women. As the Black troops moved toward the Vosges in August 1918, the French army, tutored by its American comrades in arms, issued a document titled “Confidential: Au sujet des Troupes Noires Americaines” (“Confidential: On the Subject of Black American Troops”). Intended for French officers but issued with American support and authority, the report was designed to instruct the French in correct race behavior. Alarmed by French “familiarity and indulgence” toward Black soldiers, the Americans wished to draw attention to a few unhappy facts about the Black man. He was, according to the report, “an inferior being” whose “vices,” particularly rape, were a “constant menace” to white Americans, who were forced to “repress them sternly.”


Such vices would only be encouraged by intimacy with French officers, who were instructed not to shake hands or eat with the Black Americans, or to “talk or meet with them outside of the requirements of military service.” When it became clear that French men and women were unmoved by the AEF’s remedial course in white supremacy, Brigadier General James B. Erwin took the burden of protecting white racial purity on his own shoulders. In orders issued in Vienne in December 1918, Erwin explained that a principal duty of the white officers of the 92nd was to prevent their Black soldiers “from addressing or holding conversations with the women inhabitants of the town.”26


This was one order that did not have to be repeated before it was implemented. As a young British author observed, “The fact is simply that the Negro walking with a white woman is to the southern American White as a red rag to a bull.”27 According to Du Bois, a Black officer, “a high-minded gentleman, graduate and Phi Beta Kappa man of a leading American institution,” was court-martialed and sent to a labor battalion for “keeping company with a perfectly respectable girl of a family of standing.”28


Strolling through Vannes one night, Lieutenant Charles Hamilton Houston, the future architect of the NAACP’s school-desegregation litigation, was drawn into a dispute with two white captains after their French dates had deserted them and had found refuge in the arms of another Black lieutenant. In the space of a moment, the four officers were surrounded by a crowd of white enlisted men screaming at the “niggers” and calling for a lynching on the grounds that “it was time to put a few in their places, otherwise the United States would not be a safe place to live.”29 Houston and his companions were saved from this fate by the timely intervention of the captain of the American military police, but these were exactly the sort of “French-women-ruined niggers” that worried Mississippi senator James K. Vardaman about Black veterans who would expect interracial relations at home after intimacy with white women abroad.30


AFRICAN AMERICAN TROOPS returned to an America that was anxious, jumpy, and dry: Prohibition had been adopted by constitutional amendment in 1920. Democracy was not immediately forthcoming. Black veterans who believed they had earned some status and respect because of their military service found themselves returning to a country even more obsessed with racial identity and its markers than before. Laws of racial identity designed to protect white racial purity and social and political dominance blossomed across the landscape.


African American organizations surged after the armistice. NAACP membership exploded nationwide, but especially in the South. Black workers joined whatever unions, such as the United Mine Workers, would accept them. The Universal Negro Improvement Association (UNIA), founded in New York by Jamaican immigrant Marcus Garvey, called on Blacks to present a united front against the “white devils” who robbed African Americans of their citizenship rights and dignity.


Members of these organizations met fierce repression. John Shillady, the white executive secretary of the NAACP from 1918 to 1920, was beaten practically to death in broad daylight in Austin, Texas. In Phillips County, Arkansas, Black sharecroppers and tenant farmers, tired of being fleeced by white landlords, organized the interracial Progressive Farmers and Household Union of America—and were promptly attacked for their audacity. In September 1919, six hundred federal troops helped whites in Phillips County “round up and disarm” suspected revolutionaries. An unknown number of blacks died at their hands; the army admitted to killing “about twenty negroes” for refusing to halt when ordered. One hundred twenty-two Black men were indicted, seventy-three of them for murder. Twelve received death sentences. The NAACP appealed the verdict, and in 1923 the Supreme Court ruled in Moore v. Dempsey that the trials had been “dominated by a mob,” thus depriving the accused of their Fourteenth Amendment right to due process.31


The Phillips County bloodshed capped a summer of racial violence so extreme that NAACP leader James Weldon Johnson dubbed it the “Red Summer.”32 In the first year following the war, more than seventy African Americans were lynched, many of them after having been tortured and mutilated.33 Scores of race riots, including in Chicago and St. Louis, left untold numbers dead, wounded, and homeless—and the victims were not all Black. African American soldiers returned home ready to fire back. Indeed, observers at the time considered Black self-defense a watershed in American race relations.


White Southern advocates of segregation often argued that it was designed to prevent the violence that was generated by interactions between white and Black men on public transportation and in other public arenas. Likewise, laws of racial identity were intended to dissolve any ambiguity about where anyone belonged.















Two



PROTECTING “RACIAL PURITY”


ON AUGUST 11, 1921, Edwin Stephenson, a Methodist minister, shot and killed Father James Coyle on the rectory porch of St. Paul’s Catholic Church in Birmingham, Alabama. Earlier that day, Father Coyle had presided over the marriage of Stephenson’s eighteen-year-old daughter, Ruth, to native Puerto Rican Pedro Gussman, a forty-two-year-old wallpaper hanger. Independent-minded Ruth had been interested in Catholicism since adolescence; Coyle had baptized her into the church some months before her marriage. When word of the wedding reached Ruth’s father, he grabbed his gun and headed for St. Paul’s.


Because Coyle had been unarmed, Stephenson’s legal team needed to come up with a more plausible explanation for the violence than self-defense. It did. Lead lawyer Hugo L. Black argued that Stephenson had acted in a state of temporary insanity brought on by the marriage of his daughter to a “negro.”


Pedro Gussman’s identity as a Negro came as news to him. Prior to the trial, he had always been regarded as white. He was listed as white in the 1920 US census, and he lived in white boarding houses. He dated white women. He was registered to vote. Had Gussman been considered nonwhite, he and Ruth could not have acquired a marriage license, because marriage across the color line was strictly forbidden in Alabama. “No one has ever questioned my color until I became mixed up in this case,” he complained.1


By transforming Pedro Gussman from a tanned Puerto Rican into a “negro,” Hugo Black offered the jury, composed exclusively of white men, a credible basis on which to find Edwin Stephenson temporarily insane. Father Coyle had seduced Ruth Stephenson away from the true faith and her father’s rightful rule and married her to a man whose religion and color marked him as inferior. Any self-respecting white man would blow a fuse under such circumstances. The jury voted to acquit. Hugo Black’s reputation grew. He joined the local chapter of the Ku Klux Klan, which, reflecting anti-Catholic animus as much as horror at alleged miscegenation, paid Stephenson’s legal fees.


Formally reconstituted at Stone Mountain, Georgia, in 1915 by white men inspired by the heroic portrayal of the Reconstruction-era Klan in the film Birth of a Nation, the second Klan was not the province of the rural South. The resurgent KKK was strongest in the West and Midwest, and as common in urban areas as in rural ones. The 1920s Klan was rooted in WWI vigilance committees that policed the speech and actions of opponents of the war, and it is more accurately grouped with other postwar organizations like the American Legion than it is with its Reconstruction antecedent. Two factors distinguished the modern Klan from other fraternal organizations of the postwar era, however: its use of violence and its political influence. Klan-backed candidates won office at every level of government in the 1920s. Six states sent candidates endorsed by the Klan to the United States Senate. Edwin Stephenson’s lawyer, Hugo Black, was one of them.


Hugo Black’s strategic redefinition of Pedro Gussman from Puerto Rican into “negro” cast Ruth Stephenson as unknowing (because no white woman would ever knowingly associate with a nonwhite man) and her father as heroic. It is unsurprising that the jury rewarded Edwin Stephenson’s violent defense of white racial purity and opposition to interracial marriage. Yet Black’s defense of Stephenson was risky insofar as it underscored the plasticity of racial categorization and subverted notions of stable racial identity. Racial identity implicitly became an argument, something to be litigated. Inside the courtroom, Gussman’s new identity as nonwhite exonerated Father Coyle’s killer and jump-started Hugo Black’s political career. Yet outside the courtroom, Pedro was a white man married to a white woman, as attested by the marriage license.2


Compared to most people who underwent involuntary “racial reassignment,” as the Richmond News Leader put it in 1926, Pedro Gussman got off easy.3 In the antebellum South, having one’s racial identity altered could mean the difference between a life of slavery and one of freedom. In the postemancipation and Jim Crow South, the same process could affirm or unravel a marriage, establish or destroy the legitimacy of children, and uphold or alter lines of inheritance. Being redefined racially threw into doubt the racial status of one’s children and grandchildren, the lives they led, and their future prospects. In Gussman’s case, no one seems to have challenged his claims to whiteness after the trial. Indeed, in 1930, seven years after he and Ruth divorced, Gussman married yet another white woman.


Despite endless efforts to define it, racial identity was not fixed in the Jim Crow era. Edwin Stephenson benefited from the flexibility of the white racial regime; Pedro Gussman was not harmed. The turn-of-the-century rhetoric of blood purity, with its mathematical tables to assist racial assignation and deny hybridity, nevertheless reflected an increasingly mobile and fluid racial environment.


People concerned with protecting “blood purity” were often also preoccupied with the phenomenon of “passing,” which seemed to explode after World War I. The large decline of persons in the “mulatto” category in the 1920 census (compared with ten years earlier) and the lack of a corresponding increase on the Black side of the color line struck fear into the hearts of white supremacists that mulattoes were “fad[ing] into the great white multitude.” A 1924 article in Opportunity, the magazine of the National Urban League, adopted the white-supremacist point of view and spoke menacingly of “the deliberate annihilation of ethnic affiliation when physical appearance does not proclaim it.”4 In 1926, Urban League leader Elmer A. Carter wrote of the “synchronous but more subtle migration” of passing that accompanied the broader postwar movement from South to North of African Americans, who crossed both geographical boundaries and legal boundaries in their movement from “Black” to “white.”5


Northern states without laws of racial identity or racially restrictive marriage laws posed particular problems for self-appointed guardians of the color line. On the one hand, the North’s racially permissive society allowed fair-skinned African Americans to pass permanently or situationally, donning and shedding racial identities with ease. That same society could allow nominally “white” people to confound racial categories by insisting on their identity as African American, as the NAACP’s blond, blue-eyed executive secretary Walter White did. In the North and much of the West, people considered Black elsewhere could marry whites, whatever their genealogy. It is impossible to tell how many people passed over the years. But whites in the 1920s worried to the point of paranoia that their race was being “infiltrated” with inferior blood. Virginian Walter Plecker, a leader in the Anglo-Saxon movement, lamented that “many thousands of white Negroes… were quietly and persistently passing over the line.”6 Opportunity magazine characterized the “subtle migration” of passing as “the most ambitious offensive ever launched by the sons of Ham.”7


IN 1924, QUESTIONS of genealogy, of lineage, upended a society marriage in New York. That year, Philip Rhinelander discovered that his son had married a working woman of unclear racial identity. Rather than take the Alabama track and murder the county clerk who had married the couple, Philip Rhinelander’s lawyers removed the groom, twenty-two-year-old Leonard Rhinelander, from his honeymoon. His father then bullied Leonard into filing for annulment of the marriage on the grounds that the bride, the former Alice Jones, had deceived her husband into believing that she stemmed entirely from the white race when it appeared that she had some quotient of “Negro blood” through her supposedly mixed-race father, George. Alice, her husband’s suit argued, had not been candid in outlining her genealogy; namely, she had not revealed that her father, an Englishman who described his family as coming from “the West Indies,” was categorized as “colored” on his American naturalization papers.8 In the eyes of the Rhinelanders, this lack of candor constituted fraud; the marriage was therefore null and void.9


The 1925 Rhinelander trial was a sensation, carried on the front pages of newspapers across the country. The popular allure was twofold: in addition to the question of racial identity, the class gulf between Leonard and Alice was seemingly impassible. Philip Rhinelander’s fortune, gained through his family’s 250-year-old shipping business and supplemented by large landholdings in Manhattan, was estimated at $3 million. His son Leonard’s was considered to be about $400,000 at the time of the trial. The family was counted among Caroline Astor’s original list of the “400” society families in New York.10 Alice worked, among other things, as a housecleaner.


Interracial marriage was legal in the state of New York. There was never any question of the validity of the union. The case turned on questions of racial knowledge: Had Alice deceived Leonard as to her race? Or did he know of her heritage and dismiss its importance? How possible was it to discern Alice’s racial background? The challenge was whether separating white from nonwhite was feasible in a world of racial hybridity, one marked by waves of anonymous humanity rolling from South to North in the Great Migration.


The Rhinelander case was about knowledge, about recognition, about the capacity of white elites to recognize nonwhites even when they presented themselves as white. Antimiscegenation laws theoretically protected white “racial integrity” (as it was becoming known), but in places like New York, which lacked any such statutes, what was to protect whiteness? The vigilance of white men and their capacity to recognize race and thus protect the precious commodity of whiteness were all that stood between increasing numbers of mixed-race people and white racial purity.11


The jury looked to two bodies of evidence to establish Alice Jones Rhinelander’s racial identity and to address the question of fraud. First, they looked to the Jones family. The family, with whom Leonard had spent so much time (even living with them after the wedding, while the newlyweds’ apartment was being readied), made no efforts to portray itself as “white,” despite the undisputed white racial identity of Alice’s mother, Elizabeth. Alice confounded racial assessors: her birth certificate and a New York state census identified her as mulatto; her marriage certificate listed her as white. Alice seems to have passed situationally in public spaces like hotels and restaurants when being Black was awkward or inconvenient. Alice’s darker sister, Emily, identified as Negro; Emily’s husband considered himself a Black man.


The key question for the jury was whether Alice’s Blackness was written somewhere on her body. Leonard and Alice’s all-but-pornographic correspondence was read in court. The love letters detailed, among other things, Leonard’s felonious practice of cunnilingus. Lovers who had experienced such intimacy should recognize each other. In a dramatic and sensational move, the jury asked Alice to partially disrobe, so that they could see her back and legs. Alice complied with this degrading request in the judge’s chambers, cleared of all but judge, jury, and Leonard. The white men of the jury declared Alice mixed race. Given their physical intimacy, the jury determined, Leonard Rhinelander should have been able to “read” Alice’s body as easily as the jurors, who promptly found that Alice had not committed fraud. Leonard was sent by his father to Las Vegas to obtain a divorce.12


Digesting the case, the Urban League’s magazine, Opportunity, concluded that one “important angle of the Rhinelander annulment suit which no amount of clever editorial skirting, or summary disgust, or pity for the self-inflicted smirch upon the blazing escutcheon of a proud old family can overshadow” was the underlying premise of the trial: that even in the absence of antimiscegenation laws, marriage with nonwhites constituted a “complete and defiling impurity.”13


The Rhinelander case demonstrated to white supremacists the importance of having clear, narrow definitions of whiteness. In the early twentieth-century South, definitions of whiteness grew narrower and narrower, although no state was as stringent as Virginia. Virginia’s 1924 Act for the Preservation of Racial Integrity provided that any trace of nonwhite ancestry (the infamous “one drop” rule) defined someone as ineligible to marry anyone defined by law as white. The act was the project of Walter A. Plecker, the state’s first Registrar of Vital Statistics and a leader in the Anglo-Saxon Club. The 1924 law alarmed the so-called First Families of Virginia, many of whom traced their ancestry to the seventeenth-century union between Pocahontas and colonial leader John Rolfe. Under the new law’s stringent definition of whiteness, these leading families were poised to pass from white to “colored.” What became known as the “Pocahontas exception” transformed the Powhatan princess into an honorary white woman, pacifying US Senator Harry Byrd and the rest of the town-and-country set. Criticizing the Virginia law, John Powell, founder of the Anglo-Saxon Clubs of America, complained that “Indians are springing up all over the state as if by spontaneous generation.”14


WHITES UNIFORMLY DEFENDED antimiscegenation laws as necessary to protect the “purity” and the “integrity” of “white blood” and the “white race” (often, in the 1920s, rendered as “Anglo-Saxon” or “Nordic”). These arguments, which were often bolstered with appeals to divine authority, were already prevalent at the end of the nineteenth century, but the emphasis on racial purity gained steam in the first decades of the twentieth century, buttressed by the twin pillars of eugenics and nativism.


In the 1920s, many Americans embraced the popular doctrine of eugenics, which fused Charles Darwin’s theory of evolution with Swiss botanist Gregor Mendel’s research in plant heredity to take the first shaky scientific steps toward genetic science. Eugenicists claimed that “unfit human traits” such as “feeblemindedness, epilepsy, criminality, insanity, alcoholism, pauperism” ran in families and were inherited “in exactly the same way as color in guinea pigs.” These traits were disproportionately associated, scientists insisted, with the “lesser races.”


As states shored up their legal definitions of whiteness, groups like the Anglo-Saxon Club urged immigration restriction. They hoped to limit the dilution of the “Anglo-Saxon race” by inferior Asian, African, and Eastern European bloodlines, arguing that “the idea of the great American melting pot, into which one can put the refuse of three continents and draw out good, sound American citizens… is simply and perilously false.”15


Middle-class whites had been sounding alarms about “race suicide” since Teddy Roosevelt’s day, when it was first argued that the “wrong” people were having too many babies and the “right” sort were having too few. In addition to stemming the flow of immigrants into the United States, eugenicists in the 1920s advocated involuntary sterilization and selective breeding for human improvement. Contests to recognize “Fitter Families” and “Better Babies” sprang up across the country (in Kansas, the competition was held in the “human stock” section of the state fair). Eugenicists spanned the political spectrum from white supremacists to socialists like Margaret Sanger. Usually they were political and social progressives who saw the quest for a better gene pool as compatible with their broader dream of human advancement through public policy grounded in scientific methods.


Eugenicists’ chief interest was to protect and improve the white race through state action. Antimiscegenation laws were justified with this goal in mind: they uniformly forbade marriage between whites and members of “other races,” including Africans, Mongolians, Chinese, Japanese, Malayans, American Indians, Asiatic Indians, Hindus, Koreans, Mestizos—the list goes on. Buttressed by the work of Earnest Sevier Cox (White America, 1923), Madison Grant (The Passing of the Great Race, or the Racial Basis of European History, 1916), and Lothrop Stoddard (The Rising Tide of Color: The Threat Against White World-Supremacy, 1920, and The Revolt Against Civilization: The Menace of the Under-Man, 1922), American eugenicists disputed the conclusions of cultural anthropologists and sociologists, which stressed environmental factors in human development. The eugenicists dismissed the environmentalists as “sentimental” and, often, Jewish.


America’s anti-immigrant stance protected more than white men’s jobs and political power; it protected their blood. Restrictive immigration policies were part of a broader governmental effort to preserve white racial fitness and hierarchy, as exhorted by prominent eugenicists such as Charles B. Davenport, who insisted that states “take positive measures to increase the density of socially desirable traits in the next generation—by education, segregation, sterilization, and by keeping out immigrants who belong to defective strains.”16


In 1924, Congress passed the National Immigration Act, also known as the Quota Act. The act ended nearly all Asian immigration, and set quotas for other nations based on the percentage of immigrants from that nation already present in the US population in the 1890 census (the last census before the great wave of immigration from southern and eastern Europe). The flood of postwar immigration was reduced to a trickle.


State antimiscegenation laws were paired with compulsory sterilization acts and were reflected in other national immigration legislation. The 1922 Cable Act, for example, stripped American women of their citizenship if they married Asian men.17 Repeated efforts to eliminate interracial marriage through constitutional amendment failed, but they reflected ongoing white concern about the social and biological consequences of interracial sex.18 Such laws were touted by eugenicists, who proclaimed that the white race was superior physically and mentally to all other races, and warned that intermarriage by whites with “inferior” races resulted in “a lessening of physical vitality and mentality in their offspring.”


Restrictive immigration policy was not enough for eugenicists, however. They warned that people with unwholesome genes were rapidly proliferating and urged policymakers to take steps to limit their procreation. By 1929, thirty states had passed compulsory sterilization laws for individuals whose sterilization was considered to be “in the interest of the mental, moral, or physical improvement of the patient or inmate or for the public good.” By the mid-1930s, approximately twenty thousand individuals had been sterilized under these laws.19 Eugenicists argued that there was a high correlation between “feeblemindedness” and “sexual delinquents” such as prostitutes, Peeping Toms, homosexuals, and sexually active unmarried women. In California, which led the nation in forced sterilization, three out of four sterilized women had been judged “sexually delinquent,” which usually meant that they had engaged in sex outside of marriage prior to their institutional commitment.20


By the 1930s, Southern eugenicists and garden-variety white supremacists had created a vast bureaucratic apparatus designed to keep everybody where they belonged. Bureaus of vital statistics registered births, marriages, and deaths, and classified and cross-checked people according to race. Traditionally associated with a deep antistatism, the South created the most complex state bureaucracy in the nation in order to keep segregation up to date.


But even this system was not impregnable. Problems of classification bled easily into problems of control. Antimiscegenation laws were the lodestar of segregation because without controls on sex, racial classification became impossibly complicated. Sex across racial boundaries undercut all forms of racial differentiation based on genealogy. The point of segregation was to keep nonwhite people in their separate and inferior places. To do that, the state had to be able to tell who was who.


State governments had three good chances to place people racially: at birth, at marriage, and when a child began school. The rest of the Jim Crow segregation system depended on the state’s getting the moment of classification right. What really protected segregation and the white race, what made each seem secure and unchangeable, were the state-sponsored moments in which a person was defined as either white or nonwhite, with all the privileges (or disabilities) carried by either classification.


These rigid lines were called into question by activists, however. When W. E. B. Du Bois agreed to debate prominent eugenicist Theodore Lothrop Stoddard on the race question in Chicago in 1929, he mischievously offered to argue both sides when Stoddard was late. Du Bois reminded the audience that he was not only “gladly… the representative of the Negro race,” but was “equally” capable of being “a representative of the Nordic race.”21


Du Bois spoke first in the debate and went immediately to the heart of the issue of American race politics. White Americans insisted that restrictions on interracial marriage were necessary to protect “purity of blood.” It was, he judged, too late for that. Appropriating the language of white supremacy for his own purposes, Du Bois argued that it was the Nordics (whites) whose sexual conduct had produced mixed races. They had overrun the earth and “spread their bastards to every corner of land and sea.” Americans were already mixed blood. There was no “pure” blood to protect with antimiscegenation laws. As the audience in the cavernous Chicago Coliseum bellowed its approval, the editor of The Crisis shouted, “Who in Hell asked to marry your daughters?”


The meaning of African American equality, Du Bois insisted, began with politics: African Americans “demand a voice in their own government; the organization of industry for the benefit of colored workers and not merely for white owners and masters; they demand education on the broadest and highest lines and they demand as human beings social contact with other human beings on a basis of perfect equality.”22 This was not a message white eugenicists and their sympathizers wanted to hear.
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