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Introduction




‘Men need to consider their behaviour, because what men consider natural may not be seen the same way by women. Drawing the line means being able to say “No”, because as women we have a choice.’


—Dr Martha Farrell (1959–2015)





WHEN A MALE COLLEAGUE AT WORK HAPPILY COMMENTS TO A woman co-worker that the green tea she is drinking is having a good effect on her figure, many of us are left wondering how many words the definition of sexual harassment must contain for it to be clearly understood by all.


In 2018, sexual harassment of women at the workplace exploded in India through the #MeToo campaign. Women working in the media took the lead and encouraged all women to speak up and report incidences of sexual harassment, pledging to create an enabling environment within and outside the workplace. The National Commission for Women (NCW) attempted to formalize the #MeToo movement, asking women to write in with complaints. The Commission ‘urged women who had come forward on social media and other platforms about their alleged harassers’ to send their formal written complaints to a dedicated email id: ncw.metoo@gmail.com. It assured these women that their complaints would be taken seriously and appropriate action would be taken, as per law.


Yet, perhaps not surprisingly, only 21 women wrote in with complaints between October 2018 and January 2019.1 The Ministry of Women and Child Development (WCD) informed the Lok Sabha that its online complaint management system titled Sexual Harassment Electronic Box (She-Box) ‘received 134 complaints, including from government and private organizations. Of these, 40 cases have been disposed of’.2


The absence of complaints, however, in no way implies that there are no incidents of sexual harassment in the workplace. It is well-known that women are reluctant to complain about such incidents. The reasons for that are complex. Some don’t complain because when they do, their complaints are not taken seriously or they fear being labelled ‘trouble-makers’ and ‘loose’; others don’t want to acknowledge publicly that they have been subjected to a humiliating act; many lack support (from other women and men) when they choose to complain; and, more often than not, the investigation process can be dragged out, forcing the woman to relive the experience repeatedly. Unfortunately, not speaking out gives the offender cause and opportunity to continue the harassment.


A root cause of women having no voice and lacking empowerment to take control of their lives is the patriarchal system we live in. Across the world, women face difficulties on account of being women. They are conditioned into being submissive and non-confrontational. They are relegated to a subordinate status compared to men, and this undermines their full personhood and participation in society. While women have entered politics and the economic workforce, it is apparent they are subject to a host of gender-specific discriminations and human rights violations.3 This is evident in many aspects of women’s lives, especially the sexual abuse and harassment they face.


Gender inequality is systemic; it is rooted in the unequal norms, structures and processes of the workplace—systems created by men for men. Despite the growing presence of women in the workforce, the workplace still reflects the male standards of work ethics, which have been designed by men for themselves. Sexual harassment at the workplace is related to this unequal power and control of men over women. Acts of sexual harassment by men are viewed as normal and natural. After all, ‘men will be men’ is what we often hear!


Many social prejudices discriminate against women workers, such as fear of an unmarried woman getting married, and recruiters doubting a married woman’s commitment to the job.4 Gendered attitudes that are reflected in workplace dynamics contribute to the prevalence of sexual harassment at the workplace and pose major challenges for working women. These include:


1.Stereotypical representation: There is a tendency for organizations to stereotype activities, tasks or jobs by assigning them to women and men based on distinctly feminine or masculine characteristics, and not on their professional competencies and personal capabilities.


2.Discrimination in opportunities and benefits: Women professionals are exposed to multiple forms of exploitation, such as discrimination with regard to promotions, wage or salary, as well as personnel functions and management roles.


3.Male work ethics: Since men do not have household responsibilities, they are considered to be more flexible in their working hours as they seldom complain about working overtime. Women, who are responsible for taking care of the young, the sick and the aged, apart from household chores, are perceived to be more eager to leave at the stipulated time. Thus, it is assumed that they are less committed.


 


Creating an equal workplace for women and men must include a rethinking of attitudes and beliefs, as well as redesigning systems and processes.5 The lives men and women live outside the workplace influence workplace dynamics. Organizations need to find ways to help men and women work together as co-workers. This requires bringing men into the discourse on gender and workplace rights. Integrating experience, knowledge and interests of both men and women into organizational processes and culture has a positive impact on the functioning of the workplace. With more women entering the workforce, the twenty-first-century organization needs to be flexible and pay attention to the changing power equation, and the response of men in dealing with this change. By including men in the conversation on how women experience discrimination and harassment at the workplace, we can induce positive changes in the work dynamics between all employees, making workplaces safe for all.
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The first time the term ‘sexual harassment’ emerged was in 1975 when the New York Times ran a story with the headline ‘Women Begin to Speak Out against Sexual Harassment at Work’.6 Scholars have traced the genesis of sexual harassment back to the Industrial Revolution in the early nineteenth century, but it has always been a widely prevalent social evil given the history of patriarchy and the late emancipation of women. In the Indian context, sexual harassment at the workplace has been one of the central concerns of the women’s movement since the 1980s, when action was taken by the Forum against Oppression of Women (Mumbai) against the sexual harassment of nurses in public and private hospitals by patients and their male relatives, wardboys and other hospital staff. The Supreme Court of India first accepted that sexual harassment exists in the workplace in August 1997 and recognized the need to address this issue through legislative measures in its landmark judgement of Vishakha and others v. State of Rajasthan and others. This was the much-publicized case of the gang rape of Bhanwari Devi, a saathin (government community worker) who was carrying out her duties, and the subsequent denial of justice to her. A writ petition filed in the Supreme Court under the collective platform of Vishakha, a women’s organization, along with four others, led to the historic judgement passed on 13 August 1997. The Vishakha Directives or Guidelines, as they are popularly known, served as guidelines to the prevention of sexual harassment of women at the workplace. They held that sexual harassment of working women amounts to the violation of the Right to Equality under the Indian Constitution as well as the Convention on the Elimination of All Forms of Discrimination against Women (CEDAW) adopted by the UN General Assembly 1975 and the right to practise any profession, occupation and trade. It also stated that ‘such conduct can be humiliating and may constitute a health and safety problem’. Although the writ petition went on to give a concrete direction to the prevention and redressal of sexual harassment within workplaces, Bhanwari Devi herself continued to fight for justice in her own rape case decades after the incident.


The Vishakha Directives were considered the law until the Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act was enacted in 2013. This Act, hereafter referred to as SHW Act, 2013, is a comprehensive legislation that takes cognizance of the fact that one of the factors that adversely affects the rights of women, including the Right to Work, is that of sexual harassment at the workplace. This law focuses on the prevention of sexual harassment of women at the workplace, along with providing a redressal mechanism in case such incidents take place. Though sexual harassment can be perpetrated against men too, statistically it is women who are the majority of the victims, and it is important to note that India the SHW Act, 2013, is specifically for the protection of women.


The Act defines sexual harassment to include any one or more of the following unwelcome acts or behaviour (whether directly or by implication), namely,


 




	Physical contact and advances


	Demand or request for sexual favours


	Making sexually coloured remarks


	Showing pornography


	Any other unwelcome physical, verbal or non-verbal conduct of sexual nature.







REMEMBER




	Workplace sexual harassment is when the behaviour is unwelcome and sexual in nature



	It may be a subjective experience



	It is the impact, not the intent, that matters









Sexual harassment at the workplace is any act of sexual harassment occurring or present in relation to the workplace, interfering with work or creating an intimidating, offensive or hostile workplace. The ‘workplace’ includes ‘any place visited by the employee, arising out of or during the course of employment, including transportation provided by the employer’. The SHW Act, 2013, thus expands the workplace not just to the office premises but also to places visited by employees in the course of employment, including transportation provided by the employer. It extends to office parties, off-sites, outbound trainings, client meetings, training sessions and travel for office purposes. In today’s hyper-connected world, every place in effect would become a workplace. In its broadest sense, a workplace would therefore even include online workspaces.


The International Labour Organization (ILO) uses the concept of ‘the world of work’ to include the broader place of economic activities. The concept of the world of work helps capture paid productive work that does not take place within the traditional ‘public sphere’ such as a factory or office, but which is employment such as selling products in the street or artisanal production work in the home.7 It also comprises not just the place of work but related contexts where gender-based violence can take place, such as on public transportation going to work, or returning home after a night shift. For example, a woman domestic worker’s workplace includes the residential complexes and houses that she works in. But since a domestic worker works in multiple workplaces (that is, in multiple households), the constituency of her workplace also extends to the streets and the transportation that she accesses regularly to commute between the multiple workplaces. All these spaces become her workplace or the ‘world of work for her’, because she is engaging in productive work when she is inhabiting these spaces.


As a redressal mechanism, the Act provides for two kinds of committees8 for different types of organizations:


 


1.An Internal Committee, with at least 4 members at all workplaces employing 10 or more workers.


2.A Local Committee, which is a 5-member committee at the district level for handling complaints from workplaces employing less than 10 workers.


 


When the complaint is against the employer, or if the workplace does not have an Internal Committee, complaints are handled by the Local Committee.
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Legislative guidelines for the prevention of sexual harassment have been in place for more than two decades in India. The SHW Act, the foremost legal protection for women against sexual harassment at the workplace, has been in force since 2013. Yet, many of us remain unclear and unsure about what sexual harassment is, what we can do to prevent it, and what one should do in case one is (or knows of someone) being sexually harassed. Are you aware that the Act mandates all employers or persons in charge of a workplace, whether in the public or private sector, to take appropriate steps to prohibit, prevent and redress sexual harassment? What are the roles and responsibilities of the Internal Committee and Local Committee? What can we, as individuals, as employees and as employers, do to ensure safer workplaces?


The law is merely a legal tool to address sexual harassment at the workplace. With enlightenment and consensus on social norms, especially work rules and conditions, there has been a global movement to remove sexual harassment from the workplace. Since it is widely prevalent and is a major form of discrimination, prevention is the best way to eradicate it. But training of female employees and orientation of committee members is not sufficient action to raise awareness on the issue and ensure the prevention of sexual harassment. Sexual harassment is a certain kind of behaviour, and adults – both men and women – are responsible for their own behaviour and its consequences. As employees and employers, we need to recognize these behaviours and their likely consequences.


This book gives information related to the SHW Act, 2013, but goes beyond that to demystify legal jargon to help you increase your understanding of the rights available to women under the Act. It distils collective wisdom and practice regarding the provisions of the Act that are often not explicit. It also aims to help you become aware of the actions you can take when you encounter sexual harassment at the workplace. Use it as an aid to start discussions – in organizations, in teams, even in families, with both men and women – on the many aspects of what constitutes sexual harassment and the measures required to create gender-equal, safer workplaces for all employees. The FAQ section has been designed to help you discern the many nuances that need to be understood to take this conversation further. The section with illustrative case synopses, of both national and international cases, provides a glimpse into legal precedents that help expand the meaning(s) implicit in the SHW Act, 2013, and of global developments in the space.


With increased individual expression and the rise in informal workplaces comes a greater responsibility to ourselves, to our colleagues, to our organizations and indeed to a common national interest that will play a key part in inclusive, gender-equal development. Everyone has the right to a work environment free from harassment. Each of us bears the responsibility of creating a supportive environment where all employees feel safe to work and to report any incident of sexual harassment. We hope this book will assist you in your journey to ensure meaningful action to prevent, prohibit and redress sexual harassment at the workplace.




1 In reply to an RTI query by Business Standard, the NCW replied: ‘According to the record of the Commission, 21 complaints with effect from October 2018 were received on the email id till date’. Source: Business Standard, ‘#MeToo Raged on Social Media, but Only 21 Have Moved NCW since Oct’, 6 January 2019 (https://www.business-standard.com/article/current-affairs/metoo-movement-raged-on-social-media-but-only-21-move-ncw-since-october-119010600664_1.html).


2 ‘#MeToo Raged on Social Media’, Business Standard, 6 January 2019.


3 Martha Farrell, Gender Discrimination and Prevention of Sexual Harassment in Organizations (New Delhi: Uppal Publishing House, 2014).


4 N. Gupta and A. Sharma, ‘Gender Inequality in the Work Environment at Institutes of Higher Learning in Science and Technology in India’, Work Employment Society 17, no. 4 (2003): 597.


5 Martha Farrell, Gender Discrimination and Prevention of Sexual Harassment in Organizations (New Delhi: Uppal Publishing House, 2014).


6 Enid Nemy, ‘Women Begin to Speak Out against Sexual Harassment at Work’, New York Times, 19 August 1975 (https://www.nytimes.com/1975/08/19/archives/women-begin-to-speak-out-against-sexual-harassment-at-work.html).


7 ‘Preventing and Responding to Sexual Harassment at Workplace: Guide to the Sexual Harassment of Women at Workplace (Prevention, Prohibition, Redressal) Act, 2013’, Participatory Research in Asia (PRIA) and ILO, 2014.


8 As per notification of the Ministry of Law and Justice dated 9 May 2016, in Sections 6, 7 and 24 of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013, the words ‘Local Complaints Committee’, wherever they occur, were substituted with the words ‘Local Committee’, and the words ‘Internal Complaints Committee’, wherever they occur, were substituted with the words ‘Internal Committee’.




Part One


A�–Z of Sexual Harassment at the Workplace




A


Act


The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act, 2013




	The Ministry of Women and Child Development notified the Act and its Rules on 9 December 2013


	The objective of the Act is to prevent and protect women from workplace sexual harassment and ensure effective redressal of complaints.


	The Act protects only women and is not a gender-neutral legislation.





It recognizes that sexual harassment results in the violation of a woman’s fundamental right to equality under Articles 14, 15 and 21 of the Indian Constitution, which provide for equality under the law, prohibition of discrimination on grounds of religion, race, caste, sex or place of birth, and protection of life and personal liberty.
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Provisions under the Act




	The Act extends to the ‘whole of India’.


	Any woman employee, worker, customer, or even a client who may be sexually harassed at a workplace can claim protection under the Act.


	The Act applies to both the organized and unorganized sectors in India.
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B


Body Language
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C


Committee


Internal Committee


To be set up at each office or branch of an organization employing 10 or more employees, to hear and redress grievances pertaining to sexual harassment.


It shall be constituted by the employer by an order in writing and shall consist of the following members:
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	No less than half of the committee members shall be women.


	The term of the committee members shall not exceed 3 years (from the date of their nomination as specified by the employer).


	A minimum of 3 members including the Presiding Officer and External Member must be present for conducting the inquiry.





Local Committee


Every District Officer shall constitute in their district, a committee known as the ‘Local Committee’ to receive complaints of sexual harassment from establishments where the Internal Committee has not been constituted due to having less than 10 workers, or if the complaint is against the employer himself.


The District Officer shall designate one nodal officer in:




	every block, taluka and tehsil in rural areas, and


	every ward or municipality in urban areas





to receive complaints and forward the same to the concerned Local Committee within a period of seven days.


Do you know where your district’s Local Committee is located?




D


Definitions




	
Aggrieved woman in relation to a workplace is a woman, of any age, whether employed or not, who alleges to have been subjected to any act of sexual harassment by the respondent.


	‘District Officer’ is a District Magistrate/Additional District Magistrate/Collector/Deputy Collector notified as a District Officer at the local level by the state government. The District Officer will be responsible for carrying out the powers and functions under the Act at the district levels (including every block, taluka, tehsil, ward, and municipality).


	
Employee means a person employed at a workplace for any work on regular, temporary, ad hoc or daily wage basis, either directly or through an agent. It includes a co-worker, contract worker, probationer, trainee, apprentice, intern or volunteer, freelancers, consultants.


	
Employer refers to the head of the department, organization, undertaking, establishment, enterprise, institution, office, branch or unit of the Central or State government or local authority or such specified officer; any person (whether contractual or not) responsible for the management, supervision and control of a designated workplace; and a person or a household who employs or benefits from the employment of domestic worker or women employees.


	
Respondent means the person against whom the aggrieved woman has made a complaint.


	
Sexual harassment includes any one or more of the following unwelcome acts or behaviour (whether directly or by implication), namely: physical contact and advances; demand or request for sexual favours; making sexually coloured remarks; showing pornography; or any other unwelcome physical, verbal or non-verbal conduct of sexual nature.


	
Sexual harassment at the workplace is any act of sexual harassment occurring at or in relation to the workplace, interfering with work, or creating an intimidating, offensive or hostile work environment.





Sexual harassment requires you to put yourself in the shoes of the aggrieved woman to understand its impact.




E


Equal Opportunity
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F


Favours
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Gender-Based


Harassment




G
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H


Hostile Environment
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If Yes for any:


You have been party to creating a hostile work environment.
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I


Intent vs Impact


Intent
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Sometimes an innocent remark can come off as unprofessional and inappropriate, making women employees feel uncomfortable and often powerless. It is the impact on the woman that matters—not the intent with which a male co-worker made a remark, or his behaviour.


Impact


The impact of sexual harassment can be far-reaching, and affects productivity and work performance. It has a ripple and multiplier effect, not just on one individual, but also on the rest of the workers in the following ways:




	Difficulty in concentrating


	Loss of motivation


	Loss of confidence and self-esteem


	Feeling objectified


	Eating disorders


	Trouble sleeping


	Anxiety attacks


	Depression
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J


Jargon
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K


Know Your Boundaries
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L


Legislative Timeline of the Act


1997


In Vishakha and others v. State of Rajasthan and others, the Supreme Court of India created legally binding guidelines basing them on the right to equality and dignity accorded under the Indian Constitution and the UN Convention on the Elimination of All Forms of Discrimination against Women (CEDAW).


2007


Draft Protection of Women against Sexual Harassment at Workplace Bill, 2007 (‘Bill’) approved by the Union Cabinet.


2010


The Bill introduced in the Lok Sabha.


2012


The Bill amended and re-introduced in the Lok Sabha.


03 September 2012


The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Bill, 2012, passed by the Lok Sabha.
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26 February 2013


The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Bill, 2012, passed by the Rajya Sabha.
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23 April 2013


The Sexual Harassment of Women at Workplace (Prevention, Prohibition and Redressal) Act received the President’s assent and was published in the Gazette of India as Act No. 14 of 2013.


09 December 2013


The Ministry of Women and Child Development, Government of India, notified the Act and its Rules.




M


Measures


As a fellow co-worker


Don’t




	Doubt her story


	Pass judgement


	Trivialize the incident in an attempt to comfort the aggrieved





Do




	Let her know she is believed and supported


	Ask what she needs


	Encourage her to seek help


	Continue to be a support after the incident has faded
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As a member of the Internal Committee, you may recommend to the employer to provide interim measures such as:




	Transfer of the aggrieved woman or the respondent to any other workplace


	Granting leave to the aggrieved woman for a period of up to 3 months in addition to her regular statutory/contractual leave entitlement


	Restrain the respondent from reporting on the work performance of the aggrieved woman or writing her confidential report – which duties may be transferred to other employees.







N


NO MEANS NO


When any woman – your female co-worker, your friend, your girlfriend, or even your wife – says it.
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O


Out-of-Office


Harassment outside the office also falls under the purview of the Act. This includes:




	Premises of other organizations


	Hotels, restaurants and other venues during official functions/events


	Workstations of other employees


	Lifts in the building


	Restrooms/toilets


	Corridors


	Public transport used for official travel


	Canteens/cafeteria/entertainment zone


	Official tours/field visits


	Construction sites


	Residential complexes, dwelling places or homes


	Farms and fields
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Physical Sexual Harassment
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P





Some forms of physical harassment are easier to recognize, such as




	Unwelcome hugging/physical touching


	Kissing


	Patting, stroking, grabbing, pinching a woman’s body


	Stalking


	Molestation, sexual assault and/or rape





But physical harassment can also be very subtle:




	Blocking someone’s path with the purpose of making sexual advances


	Leaning over/invading a person’s space


	Frequently following or standing too close to a person on purpose







Q


Quid Pro Quo


Quite literally, it means ‘this for that’.


It is the type of harassment that occurs when a sexual favour is asked for in return for some type of benefit at work or in status of employment.


Such benefits might include:




	Implied or explicit promise of preferential treatment


	Favourable performance reviews or recommendations


	Promotions


	Raises


	Sought-after work assignments or work shifts





Usually, this type of sexual harassment, by its nature, occurs between someone in a position of power and a subordinate.


Quid pro quo can also involve implied or express threat of negative work consequences about present or future employment status for refusing to confer sexual favours.




R


Rights and Responsibilities


RIGHTS OF THE AGGRIEVED




	An empathetic attitude from Complaints Committee


	A copy of the statement along with all the evidence and a list of witnesses submitted by the respondent


	Confidentiality throughout the inquiry process


	Support to lodge FIR, if she chooses


	Right to appeal





RIGHTS OF THE RESPONDENT




	A patient, non-biased hearing


	A copy of the statement along with all the evidence and a list of witnesses submitted by the aggrieved


	Confidentiality throughout the inquiry process


	Right to appeal





RESPONSIBILTIES OF AN EMPLOYER




	Maintain a safe working environment


	Set up a functional Internal Committee, whose members are trained and aware of their responsibilities


	Organize awareness and sensitization programmes for all employees


	Make available and disseminate relevant material such as brochures, posters or notices, and information about the Act
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