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INTRODUCTION



November 20, 1972, was a crisp fall day in eastern Kentucky. The leaves had turned their final shades of rust and yellow. The air was clean and cold in the city, not cold enough to herd people into heavy coats and knitted scarves just yet, but the kind that chills the lungs enough to sharpen the senses. Officer Cecil Mobley got word from the neighborhood grocery store’s manager about some suspicious characters. They were trying to buy dog food and cigarettes with checks that didn’t look right. Mobley, off duty but working security, went to the front of the store, where the manager pointed out two young Black men. A rookie in the Lexington Police Department, Mobley couldn’t afford to screw this up. He walked right up to the two and demanded to know where they got the checks they were using. They said they found them. Then Mobley pulled his gun.


Paul Lewis Hayes was one of the two men arrested that day. At his second court appearance, the prosecutor insisted that Hayes engage in plea bargaining rather than go to trial. The prosecutor offered him five years on the charge of “uttering a forged instrument”: signing a check that he shouldn’t have signed. Hayes’s story was that he was asked by his alleged partner in crime—a man he had never met—to cash a check for him in exchange for a few dollars in gas money. Hayes said that “I figured because my brother know him… I thought that check was a good check because I never did look at it—the check real good, you know.” Hayes had been in some trouble with the law before, so he was in a compromised position. Still, he had a family to support, and steady work as a horse transporter. Five years seemed like a lot of time for a bad check. He didn’t want the deal.


Frustrated by Hayes’s refusal, the prosecutor upped the ante by threatening to slap him with additional charges under the state’s habitual offender statute. That law, dubbed the “hibitch” by defendants in the know, was meant to teach a lesson to anyone convicted of more than one felony offense. In 1972 the “hibitch” carried a mandatory penalty of life in prison. Hayes’s codefendant was offered a similar deal and took it just so the prosecutor wouldn’t “put the hibitch on him.” Worse, the deal required him to testify against Paul, making the pressure to plead guilty even more intense. But Paul insisted he was innocent. He wanted a trial.


A man of his word, the prosecutor piled the additional charge on Hayes and sought to put him away for life. It was Hayes, not his lawyer, who brought the prosecutor’s tactics up at trial. He told the jury:


Just wait a minute.… I have seen people that has been to the penitentiary seven and eight times out of this very court and everywhere. How come all these people that been in prison is walking the streets that was seven- and eight-time losers? How come this man offered me a five-year plea on a cop-out? That is what I don’t understand.… I have had only one number on my back [referring to his one previous incarceration] and you want to put me away for the rest of my life.… I said, “I am going to take my odds with the jury, you know,” and that is the reason I am sitting here today.1


Later, the prosecutor would scold Hayes on the witness stand, asking “Isn’t it a fact that I told you if you did not intend to save the court the inconvenience and necessity of a trial and taking up this time that I intended to return to the grand jury and ask them to indict you based upon these prior felony convictions?” Hayes was convicted, and because of the sentencing laws in Kentucky at that time, the jury had no choice but to sentence him to life in prison for a check worth $88.30. He was twenty-nine years old.


The US Supreme Court upheld Hayes’s conviction in 1978, under the case name of Bordenkircher v. Hayes. The Court found nothing unconstitutional, or even particularly unfair, in smacking someone with a life sentence for having the audacity to demand a trial. In fact, Justice Potter Stewart’s opinion speaks fondly of the “mutuality of advantage” that plea bargaining gives both defendants and prosecutors. The prosecutor’s job, according to Justice Stewart, is to “persuade the defendant to forgo his right to plead not guilty.” Because Hayes was not persuaded, he had to spend his life in prison over an $88.30 check. That’s just part of the game, said the Court.


Although Hayes was unlucky enough to get a life sentence for a bad check, he was at least lucky enough to return to a semblance of a normal life. He made parole on the first try, nine years after his conviction, with the help of Vince Aprile, the lawyer who represented him before the Supreme Court. After making parole, Hayes went back to transporting horses. He died in a car accident a few years later while moving thoroughbreds across Kentucky.


In Hayes’s parole application, Aprile included newspaper clippings from all over the country of prosecutors expressing outrage over what the Kentucky prosecutor had done. Those prosecutors insisted that they would never have punished a defendant for insisting on a trial.2 But in the decades that followed, it became apparent that this wasn’t true. Bordenkircher v. Hayes became part of a permissive legacy that began in the dark corners of courthouses and was ultimately blessed by judges everywhere, one that allows prosecutors and other players in the system to punish anyone who refuses to engage in plea bargaining with what is now commonly referred to as a “trial penalty.”


Paul Hayes was at the receiving end of a tactic handed down from British nobility to Boston’s high society, one that was intended to keep the laboring classes pacified and divided. Hayes led a difficult life by any measure. He did not live out his days in prison, but he was hardly free. He lived and died as a member of the lowest class in US society: the criminal class. An uncontrolled system of plea bargaining helped put him there.


If you’ve spent time in the seedier parts of the internet, you might have heard of “Rule 34.” Rule 34 is shorthand for the idea that if you can imagine something, someone has created pornography that features that thing, be it an object, a historical figure, an abstract concept, rabies, houseplants, the Indy 500: anything. There ought to be a similar rule for the American criminal justice system. In writing this book, I discovered that anything bad I could think of, no matter how frightening or outlandish, is something that has already happened. “Let’s see,” I thought one night after my third cup of coffee, “I wonder if anyone has ever been arrested for a law that doesn’t exist.” Yep. “Wild! Wonder if anyone has agreed to be physically castrated as part of a plea deal.” Sure enough. “Holy cats! Well, I wonder if a cop ever framed all the Black people in an entire town.…”


In a system like ours, such horror stories are easy to come by. They are generated everywhere, all the time. As an American lawyer, I have a backstage pass to the blood, guts, and gore of it all. I’ve seen cops lock people up for years without trial, just to get them to plead guilty to something. I’ve seen innocent people pressed into pleading guilty by overworked defense attorneys. I’ve seen defendants describe details of things they couldn’t possibly have done to judges who knew they were lying but let them go to prison for it anyway. I’ve seen good people get thrown in cages for the most minor mistakes imaginable, cages that they never really get out of, even after they serve their time.


If you don’t have a law license, you probably don’t get to see the inner workings of the bizarre contraption that doles out what we loosely refer to as “justice.” Paradoxically, if you are in the courthouse every day, you probably don’t think much about the injustices you see because you see so many of them. Shortly after law school, most lawyers learn to accept the haphazard tinkering we do with the rights and liberties of our fellow citizens. And once we learn to accept those realities—even those that would repulse most nonlawyers—it isn’t that hard to normalize them or even to believe that justice couldn’t possibly be dispensed in any other way. In other words, the horror stories don’t look horrible to us. They look quite ordinary.


Among these everyday monstrosities is the practice of plea bargaining. It’s a quotidian injustice that most of the public doesn’t know or care much about. Legal professionals, on the other hand, are steeped in it. For as long as any of us can remember, we have been taught that plea bargaining is the way to manage crime, so we don’t question it. Some judges and lawyers, unable to imagine any other reality, believe that this is the only way our system has ever functioned.3 The common refrain heard from legal professionals is that a reduction in plea bargaining would “crash the system”—that is, any change would create a vast swamp of cases from which the criminal courts might never escape. As someone who has had the honor of representing defendants at just about every stage of criminal proceedings, I myself long believed that plea bargaining was a natural, necessary, and beneficial part of our justice system. But time, research, and years of speaking for people trying to undo the guilty pleas they entered have all changed my mind.


This book will argue that despite its nearly universal acceptance in the United States, the practice of plea bargaining is not natural, necessary, or beneficial. In fact, no other country on Earth relies on plea bargaining to the extent that the United States does, and it’s no coincidence that so many legal systems function much better than ours. Some US jurisdictions have also experimented with ending plea bargaining, with surprising results. This book will look at those examples to expose plea bargaining for what it really is: a means to perpetuate centuries-old class conflict, a tool for satisfying the appetite of the prison-industrial complex, and a chief enabler of the ills that plague our criminal justice system today.


Just what is a plea bargain, anyway? For our purposes, a plea bargain means that someone charged with a crime makes a deal with a prosecutor in which they give up the right to go to trial (and a whole host of other rights). In exchange, the person charged gets a reduced sentence of some kind (“sentence bargaining”), a change in the charge (“charge bargaining”), or both. A plea bargain is not the same thing as a simple guilty plea, or what is sometimes called an “open plea,” where the defendant is offered, and expects, nothing in return for an admission of guilt. The practice of plea bargaining has changed somewhat over time, but it has basically always been a prosecutor telling the defendant “Make this quick, and I’ll give you a break.” Or rather “Make this difficult for me, and I’ll make it really difficult for you.” That’s what happened to Paul Hayes, and it’s what happens to countless people in US courtrooms every day.


The specifics of how plea bargaining got its start are unclear. There is no “first” plea bargain to examine, nor is there any substantial empirical data on the practice for around a hundred years after it began. I owe much of the foundational material in the first two chapters of this book to sociologist and legal scholar Mary Vogel, who has written extensively on the history of the practice in the United States and on its English roots. According to Vogel, the first recognizable records of plea bargaining in America are from Boston in the 1830s.4 At that time, “records” of criminal cases didn’t amount to much, so there isn’t a lot of detail about how or why the practice became acceptable, but we know that it was officially forbidden, or at least strongly discouraged, by courts around the country before that time.


Soon after plea bargaining caught on in Boston, courts nationwide began an about-face on this issue. Within a century, judges developed a nearly universal line of reasoning that likened plea agreements to plain old contracts like the kind you would sign to get a credit card or to buy health insurance. But these “contracts” are what lawyers might call “contracts of adhesion.” Defendants don’t really have much choice about whether to enter such a “contract.” A fast-food worker with a marijuana charge doesn’t have the same bargaining power as the ubiquitous state and all its resources. In bargaining, the state risks nothing whereas a defendant risks every liberty under the sun. Nevertheless, the law persists in pretending that the two are on equal footing as negotiators.


Today, with the full blessing of the courts, plea bargaining is the primary way—indeed, almost the only way—in which criminal cases are resolved in the United States. This basic truth runs contrary to what many of us think we know about the courts. We like to think of our justice system as revolving around the jury trial. In fact, trials in America are practically extinct. Somewhere around 97 percent of US criminal convictions are by guilty plea, and the vast majority of those are a result of a plea bargain. Most judges now believe that plea bargaining is “not only an essential part of the process but a highly desirable part.…”5 As one Supreme Court justice wrote, “To a large extent… horse trading determines who goes to jail and for how long. That is what plea bargaining is. It is not some adjunct to the criminal justice system; it is the criminal justice system.”6


Our process of disposing of criminal cases, which affects the course of thousands of American lives every day, happens at breakneck speeds. Each week, nearly every court in the country carves out a significant amount of time for so-called “rocket dockets” or “plea blitzes”: procedures designed to secure as many convictions as possible in an hour or two. Most files are barely cracked and allegations barely read. Prosecutors offer a deal, defense attorneys counteroffer, the lawyers go back and forth until the price is right, and defendants plead guilty, all without anyone knowing much of anything about the case at all. The judge signs off on the agreement, a once-respectable person has been made into a criminal, and the whole case is over in a matter of minutes. It’s no exaggeration to say that it takes longer to buy a used car in America than to buy twenty years of freedom.


“Fast justice” might not sound bad to many of us, but the consequences of this unyielding need for speed are dire. The last two hundred years of wheeling and dealing over freedom has slowly broken our justice system, divided up the working classes, and perhaps even ruined our democracy itself.


For one thing, bargaining over basic liberties plays out, day after day, life after life, in near-total darkness. Unlike trials, which are a matter of public record, plea negotiations happen in secret, often without the defendant knowing they are happening until the last minute. We don’t see the facts of criminal cases (such as whether the prosecution has enough proof or whether the cops followed the rules) because those facts don’t matter if a defendant is just going to plead anyway. There are no juries, no appeals, and no time for questions. The lawyers who make the deals are not held accountable for the evidence they did or did not present, for the case they did or did not make on behalf of their clients, or for much of anything. We don’t get to have a say in the punishment of someone who has wronged someone in our community because that’s all worked out by lawyers before anyone—including the victim—gets a say. And we don’t care what new criminal laws get passed because we never get a chance to see how those laws really work. The primary objective is to put a case out of its misery as quickly as possible. There is no time to stop and examine the fundamental fairness of the thing, or lack thereof. Everyone must get on to the next charge, the next defendant, the next plea. And the supply is infinite; in America, everyone is always guilty of something.


Plea bargaining also gives the government unfettered power to micromanage lives. Given that plea bargains are the default way of disposing of most criminal cases, it stands to reason that they are primarily to blame for the nearly seven million people who find themselves under the control of our justice system today. Sometimes this control is obnoxiously intrusive, as in the case of those who must report to a probation officer every month, have their whereabouts constantly monitored with an ankle bracelet, or frequently urinate into a cup. Sometimes the control is grotesquely overreaching, as in the cases of people who have been made to attend church or get a vasectomy as part of a plea agreement. And sometimes this control is total, as in the case of the tens of thousands of Americans who find themselves spending months or years at a time in the hell of solitary confinement. But in almost all cases this control is a result of a backroom deal between lawyers, one that will never be questioned by a court, the community, or even the accused.


A plea-driven system also serves to perpetuate divisions among people who share common woes and who might otherwise unite for a common purpose. As we’ll see, when plea bargaining began in the 1830s, the ruling class was trying out a number of tactics with the goal of dividing up America’s ever-growing working class before it got big enough to take over. A central idea of this book is that plea bargaining was one of those tactics, one that was wildly successful. Long before political actors were using social media to create divisions between people of the same socioeconomic status, the criminal law was doing the same work. Criminal punishment segregates people who are under state control, through incarceration or parole, from everyone else. But it goes deeper than that. The criminal law, by its very nature, downgrades the status of whomever it’s applied to. No matter how low you are, you can always go lower by being branded a criminal. Because of the speed and insatiable appetite of its justice system, America now finds itself with a massive and ever-growing number of people relegated to its criminal class, the lowest stratum of all. Although this class itself is nothing new, it is plea bargaining that has allowed its membership to skyrocket in the last century.


So how did we get here, and what can we do about it? Part I of this book dives into history to determine why we needed a device like plea bargaining in the first place. I’ll discuss how a practice that was strictly verboten in the 1820s became the standard for resolving criminal cases just a hundred years later, and how the jury trial—a cornerstone of Western criminal justice for centuries—became a relic of the past. Part II discusses the people who perpetuate the practice of plea bargaining, their motives, and why they won’t act to change things. Part III takes a closer look at how plea bargaining continues to wreak havoc on our justice system today, showing that by the time we reached the twenty-first century, there were no meaningful limitations on plea bargaining. Finally, Part IV explores possible solutions to the problems presented by plea bargaining and how they might (or might not) cure what ails us. Ultimately, I’ll show that although total abolition of plea bargaining isn’t possible, the practice can and should be curtailed and controlled. This change could be accomplished by a number of different strategies, including legislation, executive fiat, or an organized popular movement to reduce and control plea bargaining. The book explores several different paths but settles on intelligent grassroots activism as the most likely route to lasting reforms.


There is one principle that, if recalled by the reader from time to time, may help make sense of some of the horror stories in this book: the American legal system was designed by people in power as a tool to keep them in power at whatever cost. This may sound melodramatic or exaggerated. Most of us have been taught since grade school that the US criminal justice system, though not perfect, is still the best there is. It’s easier to accept a few bad apples here and there—crooked cops, malevolent prosecutors, incompetent defense lawyers—than it is to imagine the whole system rotting at the core. But as we’ll see, for the most part those bad apples are creations of the system itself, doing exactly what they’re supposed to be doing, according to roles that were established centuries ago. They are not anomalies, outliers, or accidents. Our justice system is not good at producing justice. That’s not what it was built for. However, it is good at producing criminals. As we’ll see, the seemingly innocuous practice of plea bargaining is key to the entire equation that produces those criminals, thereby maintaining the status quo: the raison d’être of the whole system.


Although changes to plea bargaining won’t alter the fundamental design of our entire system of laws, we must begin an ongoing conversation about plea bargaining in America if we are to have any hope of correcting the deformities of that system. At present, the practice is, for all intents and purposes, totally unchecked. The major players in the system use it whenever and however they might like, without fear of repercussion. Every day, courts allow the “trial penalty” that was used against Paul Hayes, and worse, in the name of expediency. Overuse of bargained justice has made us apathetic, inattentive, and indifferent to the basic reality of the criminal laws that govern us. And virtually no one questions this state of affairs; outside of a few esoteric scholarly circles, for nearly fifty years no one has seriously discussed whether plea bargaining is a good idea. My aim in this book is to begin that discussion anew. We’ll arrive at a hopeful place, but be prepared for a hellacious ride.
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BRAHMINS, BARGAINS, AND BOOTMAKERS


Until the 1830s, someone like Paul Hayes could not have suffered a “trial penalty” for refusing to take a plea deal before trial because there was no such thing as a plea deal. Before that time, official wrangling over criminal penalties was long considered an aberration, with scant historical evidence that any jurisdiction maintained the practice for more than a brief period of time. Guilty pleas themselves were extremely rare: defendants had no incentive to admit guilt, and courts were hesitant to let people plead guilty even when they wanted to. In fact, the earliest reported instance of an American guilty plea suggests that courts were doing their best to talk defendants out of confessions and into trials, even for the most horrendous crimes, regardless of whether those defendants received anything in exchange. Of a man accused of raping and murdering a thirteen-year-old girl, a court wrote this in 1804:


The court informed him of the consequences of his plea, and that he was under no legal or moral obligation to plead guilty but that he had a right to deny the several charges and put the government to the proof of them.—He would not retract his pleas—whereupon the court told him that they would allow him a reasonable time to consider of what had been said to him and remanded him to prison. They directed the clerk not to record his pleas, at present.… [T]he court examined, under oath, the sheriff, the gaoler, and the justice [who had conducted the preliminary examination of the defendant] as to the sanity of the prisoner; and whether there had not been tampering with him, either by promises, persuasions, or hopes of pardon, if he would plead guilty.1


The court eventually accepted the plea, and the defendant was promptly hanged. But the acceptance was a reluctant one, even when no bargaining was involved.


Massachusetts was the fertile crescent of plea bargaining, and although we don’t know much about the genesis of the practice per se, we do have records of the raw number of guilty pleas in Boston. Throughout the 1830s this number increased dramatically, suggesting that defendants had an incentive to plead that wasn’t there before and that courts were less reluctant to accept those pleas.2 For a while, the new practice of plea bargaining was a dirty secret of the biggest cities in New England, rarely put in writing or spoken aloud. Even after the practice became commonplace, the question of whether it was legal to openly entice (or coerce) someone to give up the right to a trial remained officially unsettled for years. Judicial opinions from the nineteenth century consistently and repeatedly affirmed the idea that, as one Iowa court put it, “there is no right more sacred than the right to a fair trial. There is no wrong more grievous than the negation of that right.”3


In Massachusetts this issue was still being sorted out as late as 1845. One Boston prosecutor, Asahel Huntington, was himself prosecuted for offering lenient fines in liquor cases in exchange for guilty pleas. But Huntington was exonerated of any wrongdoing. In one of the first examples of any institution explicitly approving plea bargaining, the practice was wholeheartedly condoned by the state legislature’s report in Huntington’s case: “This course was not only known but much and justly approved as tending more than any other course in the class of cases to which it was applied; to attain the just end of all punishment, the prevention of the offense, the reformation of the offender.”4 In other words, it was a canonical fact that plea bargaining was good for all. Despite his prosecution, Huntington enjoyed a long and successful career in Massachusetts politics, a testament to just how established the idea of bargained justice had become in the state in such a short time.


The floodgates had been thrown open. From the 1840s on, the speed at which plea bargains replaced jury trials is astonishing. Guilty pleas, once practically unheard of, accounted for the disposition of more than half of all criminal cases in Boston by 1850. By 1880, the number had increased to 88 percent.5 The practice quickly spread from Boston to the rest of New England, and it soon became part of everyday criminal justice all over the country. Just a hundred years later, a centuries-old tradition had all but curled up and died. Although criminal prosecutions dramatically increased throughout the twentieth century, criminal trials dramatically decreased both as a percentage of cases overall and in actual numbers. By the time that Paul Hayes was convicted in 1972, jury trials were not just uncommon; they were seen by nearly all prosecutors, defense lawyers, and judges as an annoyance, one for which an accused could pay dearly. Today trials are, statistically and practically speaking, an artifact of the past.


What happened in the 1830s and 1840s that put quick-and-dirty judgments in the driver’s seat, pushing jury trials to the back? How and why did haggling over the freedom of human beings, a practice still abhorrent to many legal systems in the world, become essential to US criminal justice? This chapter begins to answer those questions by tracing the emergence of class conflict, and the corresponding rise of plea bargaining, from seventeenth-century England through the middle of the nineteenth century in the United States.


America is, and has always been, run by people who need a lot of work done by other people and who would like to have that work cost as close to nothing as possible. This basic truth is America’s Rosetta stone, from which we can decode the purposes of our governing institutions today. English colonizers bequeathed us this ethos. For much of British history, including nearly all of prerevolutionary colonial history, most nonlandowners who provided labor for those who could afford it were slaves, or close to it. It was audacious—and in most cases suicidal—for those workers to assert rights, to make demands, or to exercise agency.


English “common law,” which developed around the twelfth century to accommodate wealthy white men, provided the basic framework for the American legal system. That framework deliberately and explicitly excluded the majority of England’s poor and working classes. According to legal historian Kurt X. Metzmeier,


The Magna Carta, the “great document” of the English common law, was actually written to protect the rights and property of the nobility from encroachments by the monarchy. Common folk, bound by feudal ties to those lords, weren’t even in the conversation. Owning property and ready cash—in an era where ordinary people bartered goods—was a minimum requirement for accessing the courts. In addition, access to the legal system absolutely required literacy or the ability to hire a lawyer to draft the complex writs and other documents required by common law legal practice.6


In other words, England’s justice system was a highly exclusive club. Nonlandowners could not meaningfully seek legal remedies. Even prosecution of crime was reserved for victims who could afford to hire their own prosecutors. For the most part, the only way for commoners to participate in the justice system was to be on the receiving end of some fickle, gruesome punishment, often at the request of a disgruntled nobleman.


During the Industrial Revolution the balance of power began to change dramatically. The working class nearly tripled in size from 1688 to 1846, and it became by far the largest segment of British society.7 The class of underemployed poor, or those unable to work, also doubled in number. By the middle of the nineteenth century, Britain’s lower echelons outnumbered the elite landed class by a factor of one hundred to one. As the proportions changed as much as they did in Britain, and later in America, the stakes changed for those in power, as well. To allow the laboring class too much control—to make them less vulnerable or more independent—would be to risk an uprising.


The brutality of the old English criminal code was originally designed to quell such an uprising. Around the late 1600s, when the population of the poor and working classes was exploding, England put a series of harsh criminal penalties into place for what might be considered minor infractions today. Around three hundred crimes were designated as felonies, and nearly all felonies were punishable by death, including “stealing anything of value greater than a shilling.”8 At the beginning of the eighteenth century, English law made explicit distinctions among classes of people, and the worst punishments were used liberally on the lower classes. From the end of the Elizabethan era until the early Georgian period (1714–1837), the poor frequently endured whipping, branding, mutilations, public humiliation, the rack, needles under fingernails, thumbscrews (used to slowly crush fingers and toes), the “scavenger’s daughter” (like the rack, but in reverse), and la peine forte et dure: being pressed to death by stones. Minor theft crimes, even for the most desperate of starving laborers, were punishable by banishment or death.9 Commoners convicted of treason were treated especially savagely, as seen by statutory penalties such as this one, which were on the books from 1352 all the way until 1870:


You are to be drawn upon a hurdle to the place of execution, and there you are to be hanged by the neck, and being alive cut down, and your privy member to be cut off, and your bowels to be taken out of your belly and there burned, you being alive; and your head to be cut off, and your body to be divided into four quarters, and that your head and quarters be disposed of where his majesty shall think fit.10


English law officially shed much of its severity by the end of the nineteenth century. But even before that time, the law as written was not rigidly administered. By the early 1800s, few convicted criminals were put to death in England, and gory punishment of the underclasses was becoming a thing of the past. Between 1770 and 1820, the discretion of judges in sentencing grew exponentially; one historian notes that those convicted of capital crimes “could either be hanged or reprieved and then given anything from a free pardon to transportation [banishment] for life.”11 As prosecutorial discretion increased, pardons could also be granted by victims of crimes, who could put an end to most prosecutions involving property crimes at any point in the proceedings. Men of property could also testify as character witnesses for the poor, thereby ensuring a pardon or at least a lesser sentence. In the eighteenth century, around half of all condemned prisoners were pardoned or had their sentences commuted, and by 1819, only 97 defendants were actually put to death out of a total of 1,254 who had received death sentences.12


Why did the law soften? For the monarchy, it was a survival strategy. Elites of the day found themselves hopelessly outnumbered by laborers, the poor, and the otherwise politically powerless masses. Leniency in sentencing was a tool used by the ruling class in England to “strengthen informal social ties” with these groups.13 Escape hatches were built into the English criminal justice system not out of an altruistic desire to help those of lower station but because the early seeds of class consciousness were beginning to grow, threatening the established order. The literate laboring class had become openly critical of the brutality of the English system by the end of the eighteenth century. Chalk slogans such as “No King, Lords or Commons” were commonly scribbled on town walls by the 1790s, often in direct response to a horrifically cruel punishment for some minor infraction.14 Letters and handbills were directed to town officials regarding particular cases, and though often politely worded, these were unmistakably threatening. As a 1785 letter to a Manchester printer explains, “If you don’t discharge James Hobson from the House of Correction we will burn your House about your Ears for we have sworn to stand by one another.” Another 1800 letter to the Mayor of Nottingham reads:


Sir,


If the Men who were taken last Saturday be not set at liberty by tomorrow night, the Shambles the Change and all the whole Square shall be set on Fire, if you have an Army of Constables they can’t prevent it for the greasy boards will burn well—


Hoping that you will take this into consideration.


I am, your hble Servt.Will. Johnston15


The lower classes were fully aware of the law’s duality, too, as evidenced by this poem from the early 1800s:


Why should the poor sinning starving clown


Meet jail and hanging for a stolen crown


While wealthy thieves with knaverys bribes endued


Plunder their millions and are not pursued?16


These writings say a lot about why heavy-handed criminal penalties had become a bad gamble. The richest dog on the block, if it wishes to stay the richest dog, doesn’t go picking a fight with the biggest dog, let alone the pack of wolves that was the nineteenth century’s workforce. England’s monarchy simply did not have the police power to survive all-out class warfare.


As such, a process developed for laypersons to get out of what looked like horrific punishment on paper. Once the factual basis for conviction was determined, and the sentence imposed, the prisoner could ask for leniency in the form of a pardon from the judge, a landed petitioner, or the Crown itself. Such pardons were granted frequently and were part of the ordinary course of criminal procedure. This arrangement looked pretty good on its face. Historian Douglas Hay explains that by the late eighteenth century, English law “did not enforce uniform obedience, did not seek total control; indeed, it sacrificed punishment when necessary to preserve the belief in justice. The courts dealt in terror, pain and death, but also in moral ideals, control of arbitrary power, mercy for the weak. In doing so they made it possible to disguise much of the class interest of the law.”17


Offering the olive branch of reduced (or eliminated) sentences warded off insurrection by giving convicts an option that was easier than concerted rebellion. It also generated goodwill between the captor and the captured. In his definitive Commentaries on the Laws of England (1765–1769), Judge William Blackstone explains the purpose of leniency as one of “endear[ing] the sovereign to his subjects” and “contribut[ing] more than any thing to root in their hearts that filial affection, and personal loyalty, which are the sure establishment of a prince.”18 Who could hate such a generous master, one who wouldn’t torture someone for taking a loaf of bread or have them drawn and quartered for bastardy, bigamy, or buggery, even when black-letter law said they should?


The newly independent United States jettisoned the king but kept the common law, its institutions, and its class exclusivity. The English tradition of leniency eventually found its way into the American legal system in the form of plea bargaining. Its evolutionary path is complicated, but it shares a purpose in common with its English counterpart: the taming of the working classes without large-scale brute force.


Prior to the 1830s, white Americans, like the English before them, had become accustomed to labor that was docile, servile, and meek. Even pre-slavery colonial success relied on “exploiting a vulnerable, dependent workforce.”19 But in New England, as in old England, that workforce began to change during the Industrial Revolution. As historian Sean Wilentz puts it, “The political dilemmas of the late 1820s and 1830s… hastened the development of openly class-conscious groups of employers and wage earners.”20 In other words, the lower layers of society were becoming aware of their stations in life as compared to the wealthy landowners and business owners they worked for, and they didn’t like what they saw.


Before that time, the idea of “class” was not discussed in the terms we are accustomed to now. Eighteenth-century literature essentially distilled all of American society down to three ranks: the elites; the ill-defined “people of the middle condition,” composed of a moderately wealthy group of landowners; and “the poor,” which was everyone else.21 Physician and poet Oliver Wendell Holmes Sr. referred to the elite class in New England as the “Brahmin caste”: a handful of families who descended from British nobility. That superior class made the rules for everyone else and established the institutions that enforced those rules. “The poor,” by contrast, were institutionally invisible, just as in Britain.


In Holmes’s estimation the Brahmin caste had “acquired a distinct organization and physiognomy, which not to recognize is mere stupidity.” Holmes, who was the product of a line of boorish aristocrats himself, laid out the “obvious” superiority of the American Brahmins for the nineteenth-century reader by comparing a “common country-boy, whose race has been bred to bodily labor,” with a youth who “is commonly slender, his face is smooth, and apt to be pallid,—his features are regular and of a certain delicacy,—his eye is bright and quick,—his lips play over the thought he utters as a pianist’s fingers dance over their music, and his whole air, though it may be timid, and even awkward, has nothing clownish.” This distinction, according to Holmes, was “congenital and hereditary.”22 Some were born to be of a pasty, foppish superior class. Some were not. For generations, American elites operated under the assumption that the social boundaries keeping them in power were set at birth and could not be redrawn.


The Brahmins first began to feel the threat of displacement in the late eighteenth century, when a handful of decidedly nonaristocratic mill owners seized a great deal of power and influence in New England. In 1793 Samuel Slater, a son of an English farmer, opened the first fully operational cotton mill in Pawtucket, Rhode Island, less than fifty miles away from Boston. The next thirty years saw a massively disorienting change in the New England economy. By 1830, slavery and indentured servitude had essentially vanished in the North. At the same time, industry—especially textiles—flourished, creating a corresponding need for wageworkers. And the workers came. Around 140 textile mills were established within a thirty-mile radius of Pawtucket by 1815; these mills employed more than 26,000 people.23 Boston’s population grew rapidly from 1790 on and shot up by 51 percent in the 1830s alone, a much faster rate than the rest of the country.24 Most of these newcomers came for work, of course. The “Brahmin class” remained small, as did the landowning “middle class” overall, whereas landless laborers became a larger and larger proportion of the population.


Not only was the laboring class increasing in number, but it was also establishing communities. Workers had been primarily transient in the early days of the American Industrial Revolution but were more likely to stay in one place throughout the nineteenth century. This was partially caused by changes in working terms and conditions offered by employers, who needed a carrot to retain a stable workforce when the same old sticks weren’t working. This confluence of conditions brought workers of all kinds closer together than they had been in the preindustrial period. Workers were in the same physical space all day (and often all night). They ate, drank, and slept together; their shared working life was all they knew. Historian Jonathan Prude described the process of employers and employees learning “how to respond to one another” during this period as “the prelude and backdrop to whatever overt militancy some American industrial workers achieved.”25 Organized pushback against an abusive establishment became inevitable.


One well-known example is the town of Lowell, Massachusetts, which was founded in 1822 by textile manufacturers with the aim, according to labor historian Erik Loomis, of creating a textile city that “avoid[ed] the conditions of the hellish British” analogs, where people lived “foul, dreadful, degraded lives.”26 Although the manufacturers’ intention was to keep a cheap, convenient source of labor confined to one place, the “Lowell Mill Girls” ultimately became a tight-knit group of some of America’s first organized women workers. The Lowell women held regular community discussions and even distributed their own magazine, developments that helped them take collective action on essential issues such as the need to limit their workday to ten hours.


Around this same time, a major immigrant wave hit the United States. The Irish potato famine of 1817 chased tens of thousands of would-be laborers to America, decades before the largest wave of Irish migrants came during the much worse famine of 1845–1846. By 1830, more than twenty thousand immigrants were known to be arriving every year. By 1832, the number had ballooned to around sixty thousand. Immigrants reshaped New England’s workforce in a big way, replacing many workers, especially the less complacent ones.27 For a short while, docility and the willingness to work for any meager sum made immigrant workers good grist for the mills. But in the northern states in the 1820s and 1830s, political change and the ever-changing nature of work itself nudged the fledgling labor movement out of the nest, taking both American-born and immigrant laborers with it. In 1834 the first federation of labor unions in the country was formed in New York by a coalition composed of workers of different nationalities and faiths. Landless workers were becoming something more than just “the poor.” They were forming a more cohesive social unit: a recognizable—and increasingly powerful—working class. The size of this class, then as now, dwarfed all other categories, and the Brahmins started to see just how hopelessly outnumbered they were.


The emergence of class consciousness was an arduous, chaotic process in America. Populist attacks on the integrity of formal institutions themselves, and the elitists who created and controlled them, became common during Andrew Jackson’s administration. This made the upper crust increasingly nervous. Their anxieties were exacerbated by the major financial crisis of 1819, which engendered public skepticism of the banks and business owners. By the time that a larger financial collapse happened in 1837, sympathetic literati in America and Europe were actively throwing elites under the proverbial carriage.


The efforts of slavery abolitionists also came to the fore in New England at that time, foretelling the violent reshaping of labor relations that Emancipation would bring thirty years later. The most influential of the abolitionists, William Lloyd Garrison, moved to Boston in 1826 and began speaking and publishing fiery antislavery rhetoric. The upper class, including many textile businessmen dependent on slave labor in the South to produce cotton for their mills, did not take kindly to the abolitionist movement. In 1835 a group that the Boston Commercial Gazette described as “an assemblage of fifteen hundred or two thousand highly respectable gentlemen” marched to Garrison’s office, seized him as he tried to flee out the back door, tied him up, and dragged him through the streets of America’s “Cradle of Liberty.”28 Garrison narrowly escaped with his life, but he was jailed, supposedly for his own protection. The proslavery riot in Boston was among the bloodiest of the more than 140 that occurred around the country that same year.


On top of all that, the idea of public education began to be popularized, white male suffrage opened the vote to just about all non–property-owning men, and the new religion of Mormonism was spreading like wildfire. Threats to the established religious, political, and social order were everywhere. By the time plea bargaining made its meteoric rise in New England, the Brahmins were afraid.


Ruling-class fears weren’t just focused on workers demanding better pay and fewer hours. The major threat was solidarity: individual members of the working classes operating together as one unit to achieve a common goal. Despite the term’s nearly exclusive associations with unionism, solidarity of any kind by the lower classes, whether in the context of a union or otherwise, has always been dangerous for those at the top. This danger is amplified when, as in early America, the poor suddenly outnumber the wealthy by a substantial margin. The fear was not just that the scales would tip slightly in favor of workers; it was that the scales would be overturned altogether by an organized, practically unstoppable mob, one looking not just for money but for blood as well.


Evidence of a widespread fear of full-scale, gory revolt by the lower classes can be found in all sorts of popular literature of the late 1830s, much of it paid for by Brahmins concerned about their imminent overthrow. A quintessential example is the 1835 book Foreign Conspiracy Against the Liberties of the United States, written by politician, polymath, proslavery activist, and Massachusetts native Samuel Morse. Just three years before applying for a patent on the electromagnetic telegraph, Morse composed nearly two hundred pages of anti-immigrant screed. The book criticizes the “silence of the secular press” for not sufficiently investigating what Morse himself was told by “nobles and gentlemen of different countries”: “A cause was in operation which would surely overthrow our institutions.” The chief method by which this cause would be accomplished was “the efforts making by the governments of Europe to carry Popery through all our borders.…”29


Not all upper-class fears were so fantastic, of course. Perhaps the “respectable gentlemen” who dragged William Lloyd Garrison through the streets of Boston were concerned that his fiery rhetoric would create more Nat Turners. At that time, everyone in the country would have heard about Turner’s 1831 uprising, in which as many as sixty white people were killed. Black slaves rebelled against their oppressors on more occasions than most history textbooks suggest, often aided by white abolitionists and, occasionally, by white laborers who recognized a commonality of exploitation. In 1815 George Boxley, a white landowner, began to organize a slave revolt in Virginia but was arrested along with twenty-seven others when a would-be conspirator informed her master.30 Boxley’s plot was followed by another one led by Denmark Vesey, a formerly enslaved person turned well-to-do craftsman in South Carolina. In 1822 Vesey quietly rounded up a large group of allies in a plan to kill all the white people of Charleston and escape to Haiti. But again, the uprising was betrayed; Vesey and thirty-four others were summarily hanged.31


In their arguments against slavery, abolitionists tapped into elitist fears of revolt by suggesting that not only could this kind of organized violence happen again; it most certainly would, and on a grander scale. Bostonians in particular heard a lot of this. By 1831, William Lloyd Garrison published the first issue of the long-running Liberator newspaper, which declared that “if any people were ever justified in throwing off the yoke of their tyrants, the slaves are that people.”32 Six years before that, in an essay published in the Boston Recorder and Telegraph, Whig politician and Amherst professor Samuel Worcester wrote that “I would inquire, whether the slave has not a right to resort to the most violent measures, if necessary, in order to obtain his liberty?… I firmly believe, that the slave has a right to immediate liberty, paramount to every claim of his master.”33 That same year, another Massachusetts native, Joshua Leavitt, wrote in an essay that “our Southern brethren are exceedingly unwilling to be reminded of their danger… who will say that a war of extermination will not ensue[?]”34


In addition to the creeping fear of America’s numerous slave rebellions, much of the upper class would have had the gore of the French Revolution chewing at their memories. The 1789 revolution by antiroyalists would have been enough to make American elitists nervous, but the events of 1792 were the real driver of fear—and policy—in the United States. In that year the sansculottes (laboring poor), who did much of the dirty work of the early revolutionary period, declared that “wealth and poverty must disappear in a world based on equality. In future the rich will not have their bread made from wheaten flour whilst the poor have theirs made from bran.”35 In September the government was taken over by the Society of the Friends of the Constitution, otherwise known as the Jacobin Club. Jacobins guillotined the nobility, hunted priests, violently killed political enemies on the left and the right, and arrested just about everyone else. In all, the “reign of terror,” as it soon became popularly known, was responsible for around forty thousand deaths.36


For decades after the French Revolution, Jacobin was the voguish scare word. Political enemies accused one another of Jacobinism much in the same way they accused one another of Communism in the twentieth century, and in graphic terms. According to historian Rachel Hope Cleves, American anti-Jacobin writers “described human heads decapitated and impaled on spikes, bodies flayed of skin to make boot leather, hearts torn out and bitten when still beating, and pregnant women’s corpses repeatedly raped—images designed to physically sicken people at the thought of French violence.” Cleves concludes that, perhaps unsurprisingly, such accounts “were incredibly persuasive… in discrediting democratic radicalism at home.”37 Toward the end of the 1790s, people of all political persuasions made liberal use of the term reign of terror to describe the nefarious designs of their opponents. Even Alexander Hamilton’s infamous Reynolds Pamphlet of 1797, exposing his own extramarital excursion, refers to the “Jacobin news-papers” several times. Many of the prominent New Englanders of the 1820s and 1830s had grown up hearing such anti-Jacobin rhetoric. And indeed, it was not difficult for even a casual student of history to see the parallels between France in the 1780s and America in the 1820s.


By the early 1800s, explicit warnings of violence against exploitative employers were becoming more common all over the industrialized world. Most threats from the working class tended to be more veiled and cautious in the United States than in Europe, but the potential for bloodshed was unmistakable. One nineteenth-century laborers’ newspaper in Washington state decried the “old parties” who, “subsidized by capital,… rush madly on to death. The wrongs of the people have become ineffable; their burdens have become unbearable; and now they speak, not beseeching as a boon, but demanding as a right, simple, god-given justice.”38


All in all, by the end of the 1830s, there was plenty to worry about if you were a member of the upper classes primarily concerned with protecting your family wealth or your sprawling textile business, and little to lose by militant rebellion if you were a worker. As in prerevolutionary France, there was no meaningful upward mobility for American workers in those days. And more workers were getting organized all the time, in numbers much too large to combat with brute force. A force of organized, working-class people could no longer be avoided; the situation demanded a response by the top of the social food chain.


Just as in Britain two hundred years earlier, a class-conscious monster had been created in early nineteenth-century America. And just as in Britain, American authorities in the 1830s needed ways to make the lower classes submit without resorting exclusively to violence. When you are as outnumbered as the ruling class was in America at that time, trying to win by force alone is a losing proposition (or at least an extremely bloody one). The elites of the day knew this. According to Mary Vogel, the scholar who first identified the connection between class and nineteenth-century plea bargaining,


Beginning in the 1820s, the Brahmin circle realized with alarm that the city of Boston was inhabited by large numbers of poor families. They began to doubt the adequacy of traditional forms of charity. Destitution was feared as not only morally problematic but also socially dangerous. Poverty, city leaders believed, “led to delinquency and, enflamed by Jacksonian democracy,… [immigration], local riots, and rising rates of [crime]…, could… [ignite] a conflagration that might consume the propertied.”39


In other words, broad-based solidarity among the lower classes had to be quashed before workers assembled themselves into a weapon big enough to fire at the top, and the sooner the better.


In New England, the upper classes tried for decades to keep workers from organizing in any fashion, using a variety of methods focused on the workplace itself. To keep coworkers from getting too friendly, the mills and other “manufactories” kept close watch on them for the seventy-two-hour-plus weeks that they worked. Children were often taken out of the realm of parental control and made wards of industry. One historian recounts the termination of one employee in 1827 “for trying to ‘controul his family whilst [it was] under charge of the Overseers.’”40


But all the surveillance and the ostensibly noble gestures (such as setting up “humane” company towns like Lowell) didn’t work. In those days laborers of all kinds faced deplorable conditions, far beyond extreme micromanaging. Entire families could put in fourteen-hour days and still be in poverty. Wageworkers in some industries, particularly the railroads, were often mangled, mutilated, or crippled by unsafe environments. By the 1830s, it was not uncommon for white workers to proclaim, as did one striking tailor in 1836, that “Freemen of the North are now on a level with the slaves of the South!”41


Under these conditions, workers formed collectives and organized strikes, but they enjoyed only occasional and modest wins. Yet laborers discovered that organization was powerful. Railroad workers had already begun to organize earlier in the century to demand death and injury benefits. The first known textile-worker strike was in 1824. Another mill strike happened in 1827 in response to slashed pay rates. By 1830, New England mills were feeling the burn; they had shifted away from an annual payment system and were moving toward paying workers monthly or even twice a month. The Lowell Mill Girls struck in 1834, then again in 1836, with moderate success. In 1835 coal heavers in Philadelphia led the country’s first general strike, seeking a ten-hour day, and ended up winning for tens of thousands of laborers in various occupations. Before the financial crash of 1837, around forty-four thousand workers belonged to US labor unions.42


For the ruling classes, a problem this size required bigger solutions, ones that could not be found within the workplace. As such, nearly all the institutions that governed daily life in Massachusetts became actively and openly engaged in breaking the back of organized labor. The courts, and the criminal law itself, were no exception. For much of America’s nascent history, for workers to organize at all was a violation of one criminal law or another, punishable by steep fines and prison time. In 1806 a court’s opinion in the first reported prosecution of a labor union said that “a combination of workmen to raise their wages may be considered in a two fold point of view; one is to benefit themselves… the other is to injure those who do not join their society. The rule of law condemns both.”43 But just as in England, the ever-changing circumstances that carried the United States into an industrial revolution demanded a more sophisticated response than merely clubbing a problem as vigorously as possible with the penal code. This principle is critical to understanding why plea bargaining became necessary.


When it became apparent that the problem of worker solidarity could not be contained by criminal penalties alone, the justice system adapted. A famous case involving an attempt to prosecute members of an early labor union illustrates the point. The Boston Journeyman Bootmakers’ Society became quite successful in improving conditions for early nineteenth-century workers. In 1835 it, like many newly minted unions at the time, successfully struck to increase its members’ wages. But in 1840, journeyman Jeremiah Horne was booted out of the society for what amounted to doing too much free work. Because being out of the society likely meant less work and lower wages, he was not particularly happy about this turn of events. Horne sought to have members of the society prosecuted for criminal conspiracy, a common method of union busting in those days.


Samuel D. Parker, an old-school Brahmin and a son of the Episcopal bishop of Massachusetts, was Boston’s district attorney at the time. When approached by Horne, Parker was eager to take the case—how could he pass up an opportunity to prosecute multiple unionists? Parker’s indictment and his overall prosecution strategy were indicative of Brahmin attitudes toward labor at the time. Parker presented the society members as part of an ongoing “criminal conspiracy to oppress and impoverish employers and non-conformist workmen.” Seven union members were charged in a case now known as Commonwealth v. Hunt. Although perhaps they could have at that time, none of the bootmakers pleaded guilty, a fact that has forever altered the course of US history.


In October 1840 an eight-day jury trial was held on the charges. The prosecution presented no evidence to suggest that Horne had suffered any damage other than to his pride. And the historical record suggests that there may not have been much of that to damage in the first place; Horne was averaging one pair of boots per week when most journeymen could turn out four or five. In any event, the jury never heard from Horne himself. He was disqualified from testifying because he was an atheist. Indeed, no one seemed harmed by the existence of the society. To the contrary, the employers who testified almost all agreed that society members were better craftsmen, that their wages were reasonable, and that the employers did not feel coerced into anything by the union’s existence.


Undaunted, Parker, in a dramatic performance worthy of any contemporary prime-time lawyer drama, breathlessly described to the jury the “despotic” provisions of the society’s constitution and concluded that if a journeyman should have to pay a two-dollar fine for refusing membership, then “He is a slave!” These theatrics must have worked on some level; the society members were found guilty.


Then again, the trial judge likely played an outsized role in the jury’s decision because he explicitly instructed them to find the society members guilty: “You must judge whether they do not propose, by means of this league… to compel the people of the commonwealth to pay for their boots and shoes whatever price this society shall set.” If they were absolved, “They will probably make new and still more burdensome regulations,” and a “frightful despotism would soon be erected on the ruins of this free and happy commonwealth.” Therefore, “It is my duty to instruct you, as matter of law, that this society of journeymen bootmakers, thus organized for the purposes described in the indictment, is an unlawful conspiracy.…”44


However, what the judge and prosecution in Commonwealth v. Hunt did not account for was that the tide of labor had already come in. Bootmakers, millworkers, tailors, coal heavers, and the like were going to organize, they were going to strike, and they could not all be prosecuted, at least not without fear of even more unrest by the working classes. Some capitulations had to be made. But how to do that without risking the existing social hierarchy?


On appeal, the Supreme Judicial Court of Massachusetts had an answer. Chief Justice Lemuel Shaw held that workers who formed organizations (or “combinations” as they were called in those days) in order to improve wages and working conditions were not, as a matter of law, engaging in criminal conspiracy. The bootmakers won. Organized labor, on its own, could not be criminalized.


Here it is important to note just how clever and adaptable the court system can be when it comes to protecting the status quo. On the surface, the Hunt case looks like a win for labor. But the Brahmins scored a major victory as well. By legitimizing labor unions, these organizations were brought within the purview of the courts, instead of being left wholly outside of the law. This allowed measured, intelligent control to be exercised over organized labor in a way that simply would not have been possible using the sledgehammer of the criminal statutes.45 The Hunt decision kept the outrage among laborers over not being able to organize from reaching a boiling point. The decision also kept juries, which had just begun to be composed of unpropertied men, from hearing stories of ordinary laborers, stories that were engendering the sympathies and stoking the passions of the general public at the time. The courts, which had long been used to dismantle unions, could now do it stealthily, brick by brick, all while maintaining a facade of fundamental fairness. And that’s exactly what they did in the following century.


It’s no coincidence that plea bargaining’s rise correlated with the law’s reluctant acceptance of “combinations” of workers. To allow workers to organize meant that the courts had to come up with new solutions to the larger threat of solidarity among the working classes. Those solutions had to look good to the lower classes—not like a small gang of elites using the justice system to punch down, but like something fair, even desirable. As we’ll see throughout the rest of the book, plea bargaining fit the bill. The practice was not only, or even primarily, a means of efficient court administration. It was a tool for social control, just like leniency, its English ancestor. And this tool was not designed only, or even primarily, for stopping crime. To the contrary, it was designed to curtail the rise of the working class by making as many of them into criminals as possible.


But for this design to work, the jury trial had to die.
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