


[image: ]








CONGRESS





CONGRESS








A Performance Appraisal


Andrew J. Taylor


North Carolina State University


[image: ]


A MEMBER OF THE PERSEUS BOOKS GROUP




Westview Press was founded in 1975 in Boulder, Colorado, by notable publisher and intellectual Fred Praeger. Westview Press continues to publish scholarly titles and high-quality undergraduate- and graduate-level textbooks in core social science disciplines. With books developed, written, and edited with the needs of serious nonfiction readers, professors, and students in mind, Westview Press honors its long history of publishing books that matter.


Copyright © 2013 by Westview Press


Published by Westview Press,


A Member of the Perseus Books Group


All rights reserved. No part of this book may be reproduced in any manner whatsoever without written permission except in the case of brief quotations embodied in critical articles and reviews. For information, address Westview Press, 2465 Central Avenue, Boulder, CO 80301.


Find us on the World Wide Web at www.westviewpress.com.


Every effort has been made to secure required permissions for all text, images, maps, and other art reprinted in this volume.


Westview Press books are available at special discounts for bulk purchases in the United States by corporations, institutions, and other organizations. For more information, please contact the Special Markets Department at the Perseus Books Group, 2300 Chestnut Street, Suite 200, Philadelphia, PA 19103, or call (800) 810-4145, ext. 5000, or e-mail special.markets@perseusbooks.com.


Library of Congress Cataloging-in-Publication Data


Taylor, Andrew J., 1966–


Congress : a performance appraisal / Andrew J. Taylor.


pages cm


Includes bibliographical references and index.


ISBN 978-0-8133-4573-4
(e-book) (print) 1. United States. Congress. 2. United States. Congress—
Evaluation. I. Title.


JK1041.T395 2013


328.73–dc23


2012035826


10 9 8 7 6 5 4 3 2 1





PREFACE



To say Congress is unloved is an obvious understatement. It is loathed and the attitude is pervasive; it is not just conveyed by a few populist politicians and influential talking heads in Washington. As a scholar of Congress, I have recognized its faults for many years, but I always thought such a trenchant assessment was unfair. A couple of years ago I finally decided to stop contemplating and actually test the proposition by writing this book. In it, I establish basic aspirations for Congress informed by contemporary theorists and the country’s Founders. These are then fashioned into more specific targets—I call them benchmarks—by examining what peer legislatures and the House and Senate of the past have done. I evaluate performance by applying the benchmarks to the Congress of today.


Readers are unlikely to interpret the appraisal as a withering assault. A few, however, might view it as an apology, an excuse for an ossified and corrupt body with an uncaring and self-obsessed membership. They would be wrong. It is a comprehensive, accessible, and, I believe, evenhanded evaluation of our national legislature. It is an effort to set the record straight, or at least straighter, for a broad audience—students, scholars, practitioners, and, indeed, anyone with more than a passing interest in the governmental institution the Framers did, after all, decide to make the subject of Article I of the Constitution.


Because this book is essentially the culmination of more than two decades’ worth of thinking about Congress, it would be impossible for me to thank everyone who has contributed to it. I need to make space, however, to mention some particularly important people and experiences. My wife, Jennifer, and children, Matthew and Lindsay, have been a constant source of encouragement and support. So have my parents, John and Ronnie Taylor. My editors at Westview, Toby Wahl and Ada Fung, were always efficient, always helpful. A number of anonymous reviewers spent many valuable hours reading versions of the manuscript. I am very grateful to them. More than a decade ago I was the American Political Science Association’s (APSA) William A. Steiger Congressional Fellow. It was a formative year and helped shape not only my knowledge of Congress but my respect for it too. The School of Public and International Affairs at North Carolina State University provided financial assistance through a summer grant and its faculty—my colleagues—a stimulating environment in which to undertake this project. Anyone who reads the book can quite quickly tell I have stood on the shoulders of scholars in the APSA’s legislative studies section. They make a great community of which I am proud to be a part. I also want to recognize two professors, both very dear to me, who passed on during the duration of this project. My graduate adviser Howard Reiter made me a political scientist; my good friend Walter Lackey made me a better one.


Because this is a book motivated by reason, a seemingly rare commodity in the political world these days, I dedicate it to my brother Simon, a man both open in heart and level in head.
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THE MUCH-MALIGNED LEGISLATIVE BRANCH


____________


Congress is extremely unpopular. In the months leading up to the 2010 midterm elections, only about 20 percent of Americans approved of the job the institution was doing. Several polls that spring had the figure as low as 15. This put Congress well behind the other branches of government—President Obama’s job approval was around 45 percent, the Supreme Court’s somewhere in the mid-50s. Gallup reported consistently during the summer and fall of 2010 that about 60 percent of Americans—the highest proportion on record—believed most members did not deserve re-election. A March 2010 poll undertaken by the Pew Research Center for the People and the Press asked 749 Americans to provide one word that best described their current impressions of Congress. Eighty-six percent offered something negative; “dysfunctional,” “corrupt,” and “self-serving” were the top three responses.1 The opprobrium did not distinguish by party. A September 2010 Gallup poll revealed 33 percent of Americans approved of the job congressional Democrats were doing, 32 percent that of congressional Republicans. A grassroots Internet-based movement led by groups like Get Out of Our House called on voters to defeat all incumbents who were running for re-election.


If anything, matters worsened after the election. During the busy lame-duck session in December, Congress had reached its lowest level of public support since Gallup had begun surveying Americans on the topic in 1974.2 Although the House came under Republican control after the party, in the words of President Obama, “shellacked” the Democrats and picked up sixty-three seats, the general dissatisfaction continued at historic levels during the early months of the 112th Congress. When the Obama administration and congressional Republican leaders warred over an extension to the nation’s borrowing authority in the summer of 2011, 77 percent of respondents to a CNN/Opinion Research Center (ORC) poll described the principals’ behavior as being like that of “spoiled children”; only 17 percent felt they had acted as “responsible adults.”3 In September 2011 only 12 percent of respondents to a CBS News/New York Times poll said they approved of the job the institution was doing; with the economy still extremely sluggish the figure reached a miserable 9 percent in October. According to Gallup’s poll the rating recovered only slightly in the spring of 2012, by which time a political action committee (PAC) called the Campaign for Primary Accountability was diligently raising money to purge the House of its incumbents.4


It has not always been this way. As Figure 1.1 demonstrates, approval ratings were similarly low for a short while in the late 1970s and early 1990s, but at that time the public lacked confidence in just about all public officials—Jimmy Carter’s and Bill Clinton’s approval ratings were about fifteen percentage points lower than Barack Obama’s scores—and the intensity of the hostility to Congress was short lived.5 In the aftermath of 9/11, moreover, there was some hope the federal legislature would again be seen as a body fit for the world’s greatest democracy. Whether the result of Congress’s defiant response to its selection as an Al Qaeda target or its swift action on a variety of proposals to put the country back together again and send it off on the trail of terrorists, the institution’s public approval rating climbed as high as 84 percent in a Gallup poll of late 2001. That seems such a long time ago now. By contrast, the public’s current mood is especially dark. It does not much like its political leadership and clearly Congress is a particular object of its anger.


It is also not like this elsewhere. Although citizens across the world tend to hold their parliaments in lower esteem than they do their civil services and military institutions, support for the work of legislative bodies is higher abroad than it is in the United States. Since 2006 the World Economic Forum has reported that business executives in Canada, Germany, and the United Kingdom all rank their parliaments as more “effective” than do their counterparts in this country. The World Values Survey taken in the middle part of the last decade revealed approximately 30–40 percent of respondents in western European countries had a “great deal” or “quite a lot” of confidence in their national legislature. This was about double the figure for Americans and Congress (Griffin 2010, 362).


WHY AMERICANS DISLIKE CONGRESS



Scandal and More Scandal


For most of us, it is not difficult to understand why Congress generates these feelings. It seems perpetually mired in scandal. Every time we open a newspaper or turn on cable news there is evidence to confirm Mark Twain’s aphorism that “there is no distinctly native criminal class except Congress.”6


In 2008, for example, Rick Renzi (R-AZ) was charged with thirty-five counts of violating federal law. He had sold real estate to a business associate and then introduced legislation to increase its value dramatically by making it the subject of a federal land swap. He also diverted insurance premium money into his campaign treasury. Reporters then suspected Renzi of working the Bush Justice Department to have the US district attorney investigating his case fired. In 2005, Rep. Randy “Duke” Cunningham (R-CA) resigned after admitting to receiving gifts from the head of a defense company in return for his efforts to secure tens of millions of dollars in government contracts. The next March he was sentenced to over eight years in prison. The Cunningham story unfolded at the same time a number of Republican House members were caught up in a scandal involving the brash and influential lobbyist Jack Abramoff. Rep. Bob Ney (R-OH) resigned in 2006 and was later sentenced to thirty months for granting Abramoff, his associates, and often unwitting clients favors such as introducing legislation, inserting statements into the Congressional Record, and generating government business. In return Ney received such luxuries as foreign trips and the use of boxes at sporting events. Rep. John Doolittle (R-CA) resigned in 2009 after it was discovered his wife and chief of staff had been on Abramoff’s payroll and the congressman had received gifts and campaign contributions from the lobbyist. Doolittle personally promoted the interests of the lobbyist’s biggest clients, the Northern Mariana Islands and several Indian tribes. Five congressional staffers were directly connected to Abramoff’s schemes and pled guilty to charges.7
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FIGURE 1.1 Gallup’s mean annual Congressional job approval scores, 1974–2011


Democrats have peddled influence for personal gain just as assiduously. In 2002 Rep. James Traficant (D-OH) became the first member expelled from the House in more than twenty years after he was convicted on ten counts of bribery, tax evasion, and racketeering for taking campaign funds for personal use. He served seven years in prison. Sen. Roland Burris (D-IL) was suspected of striking a deal with Gov. Rod Blagojevich (D-IL) so that he could be named to the seat vacated by Barack Obama when he left for the White House. Blagojevich was sentenced to fourteen years and Rep. Jesse L. Jackson, Jr., (D-IL) was caught up in the scandal. In 2011 the former chair of the Ways and Means Committee Rep. Charlie Rangel (D-NY) was tried and then convicted and censured by the full House for tax evasion, inappropriate use of member privileges, and wrongful leasing of property. Rep. William Jefferson (D-LA) received gifts for himself and family members in exchange for assisting a company in its dealings in Africa and the United States. Several aides were indicted, and Jefferson was stripped of committee membership by fellow Democrats after he was re-elected in 2006. He then went on to lose his very safe Democratic district in 2008 and was later sentenced to thirteen years in prison. The episode is perhaps best known for the discovery of $90,000 in the congressman’s freezer and a controversial FBI search of his congressional office.


The biggest fish to be found guilty of political corruption in recent years, however, was former House majority leader Tom DeLay (R-TX). DeLay was first elected to the House from the Houston suburbs in 1984 and quickly rose through the Republican ranks. He was Speaker Newt Gingrich’s (R-GA) whip immediately after the party captured control of the House for the first time in forty years in the 1994 elections. Known as the Hammer for his aggressive tactics and fierce partisanship—he co-led the K Street Project, an effort to pressure interest groups into hiring only Republicans—DeLay orchestrated Rep. Dennis Hastert’s (R-IL) rise to the Speakership after Gingrich resigned in 1998. In 2003, after his predecessor Rep. Dick Armey (R-TX) retired, DeLay took his seat as the number two member of the House.


DeLay was accused of numerous abuses. He was closely connected to Jack Abramoff, having been on an infamous golfing trip to Scotland with the lobbyist. Indeed, DeLay’s deputy chief of staff Tony Rudy left to work with Abramoff at his company Greenberg Traurig. A chief of staff, Ed Buckham, remains under investigation for close links with Abramoff. But it was for his fundraising in Texas state legislative races that DeLay was convicted. In an ultimately successful effort to secure a Republican majority in Austin willing to conduct a controversial and unscheduled congressional redistricting, DeLay directed corporate cash through his PAC to seven candidates for state legislature so as to hide the funds’ source. He was found guilty of felony money laundering by a state court in November 2010.


Of course, there have been sex scandals as well. Rep. Mark Foley (R-FL) resigned from Congress just before the 2006 elections after it was discovered he had sent sexually suggestive electronic messages to teenage male pages. House Republican leaders were roundly criticized for being unresponsive to earlier warnings about Foley’s conduct. Sen. Larry Craig (R-ID) was arrested for lewd conduct in a Minneapolis airport men’s restroom in the summer of 2007. Sen. David Vitter’s (R-LA) phone number was discovered during part of the investigation into “DC Madam” Deborah Jeane Palfrey’s escort service. Vitter quickly came out and admitted marital infidelity and a connection with the operation. He stayed in the Senate. Palfrey was convicted and later killed herself. Rep. Vito Fossella (R-NY) declined to run for re-election in 2008 after it became public knowledge that he had fathered a child with a woman who was not his wife. Fossella’s problems were compounded by a DUI arrest at the time the affair hit the news. Rep. Eric Massa (D-NY) resigned in March 2010 after a House investigation of claims that he groped male staff was revealed. Sen. John Ensign (R-NV) resigned in 2011 following press reports that his parents paid money to a former top aide whose wife had had an affair with the senator. The Senate’s ethics committee later found substantial evidence Ensign had violated federal law. Rep. Christopher Lee (R-NY) resigned suddenly in February 2011 after it was discovered he had essentially solicited sex on Craigslist. In May, Rep. Anthony Weiner (D-NY) used the Internet to send a lewd photo of himself to an unsuspecting Seattle woman. It was later revealed he had used social networks to make advances to women on a regular basis. When a porn star claimed she had received inappropriate messages from him, Weiner could no longer deflect the concerted push for his resignation within the Democratic Party, and he stepped down. Then in July Rep. David Wu (D-OR), who, according to staff, had been behaving erratically for some months, was accused of an aggressive and unwanted sexual encounter with a teenage girl. When added to previous allegations about sexual misconduct from his college days, the charge effectively forced the congressman’s resignation.


These episodes have merely built upon a foundation of disillusionment dug largely by scandals since the 1960s. It was then that Congress first aggressively and systematically investigated and prosecuted ethics violations—both bodies created select committees on standards of official conduct in the wake of incidents involving Bobby Baker, Sen. Lyndon B. Johnson’s (D-TX) chief of staff from his days as majority leader, and Rep. Adam Clayton Powell (D-NY). Four scandals were particularly harmful, largely because they involved so many members. The Koreagate investigation of the mid-1970s centered upon the South Korean government’s efforts to prevent a US military withdrawal from its peninsula. Through a businessman called Tongsun Park, the South Koreans channeled bribes and favors to as many as ten Democratic House members, of whom three were censured or reprimanded and one was convicted and sentenced to prison. In the Abscam scandal of the late 1970s and early 1980s, the FBI used a fictional sheikh to offer money in return for political favors. Six lawmakers were convicted of bribery. Five senators were investigated for their improper efforts to protect Charles Keating’s savings and loan from federal investigators in the late 1980s, of whom one, Alan Cranston (D-CA), was rebuked formally by the Senate’s ethics committee. In the early 1990s a series of investigations into the operations of the House Bank and Post Office discovered many members had overdrawn their accounts for a prolonged period and others had laundered money using postage stamps and postal vouchers. Four former members were convicted or pled guilty on charges related to the banking scandal, two, including Rep. Dan Rostenkowski (D-IL), the chair of the Ways and Means Committee, went to prison for their roles in the post office affair. In fact the 1976–1990 period was particularly bad for Congress. For these and other indiscretions, a total of four House members were censured and seven formally reprimanded. Two senators—Herman Talmadge (D-GA) in 1979 and David Durenberger (R-MN) in 1990—were censured.


Scandal even surrounded two House Speakers at the end of the twentieth century. Rep. Jim Wright (D-TX) resigned in 1989 after the House’s ethics committee issued a report criticizing his acceptance of honoraria and royalties for a book he had written as well as efforts to use his official position to secure a job for his wife.8 In 1997 Newt Gingrich was fined $300,000 by the body’s ethics committee for misleading its investigation into possible misuse of funds generated by a college course the speaker taught.9


It is certainly true that Congress has attempted to clean up its act. When the Republicans took power in 1995, both bodies increased registration requirements for lobbyists. They also instituted a gift ban that prohibited privately paid recreational travel and greatly reduced the value of meals and presents members and their staff could receive from official representatives of organized interests. When the Democrats vaulted into House and Senate majorities after the 2006 elections, they secured passage of the Honest Leadership and Open Government Act. The legislation restricted the ability of departing members to lobby their former colleagues, placed significant limits on the kind of travel members could undertake, and established a comprehensive ban on gifts. In 2008, the House established the Office of Congressional Ethics—a body made up of outsiders granted the authority to initiate investigations against members suspected of unethical behavior. All this had little effect on Americans’ views of legislators’ integrity, however. According to an April 2011 Rasmussen poll, 43 percent of respondents believed most members of Congress were corrupt. A Gallup November 2009 poll revealed 55 percent of Americans believed members of Congress had “low” or “very low” “honesty and ethical standards.” This was the highest level of distrust reported for lawmakers since Gallup began the survey in the late 1970s—greater than that of both stockbrokers and car salespeople.10


Self-Obsession


Many Americans have a theory about this behavior. Senators and representatives are believed to be, in the famous words of political scientist David Mayhew (1974a), “single-minded seekers of reelection.” Everything they do is interpreted by the press and public alike as a way of enhancing their chances of being returned to Washington—whether to accumulate further power or feather their own nests. This would not be so bad if it came with an energetic commitment to constituent needs and the broader public interest. But the citizenry has a seemingly unshakeable belief that members are intensely self-interested and care little for anyone or anything but themselves and their own political careers. A June 2010 Gallup poll revealed that, among those who felt most members did not deserve to be re-elected that fall, about a third came to their opinion because they saw legislators as self-absorbed and unconcerned with the everyday problems Americans faced. The other two-thirds split on their reasons—many cited members were doing a bad job, focusing on the wrong issues, or had just been in Congress too long.11


Intensive efforts to secure re-election and a fundamental neglect of the public’s interests are not inconsistent, at least in the minds of many citizens. Members exploit their time in Washington to extract campaign contributions from lobbyists. Every night Congress is in town, fundraisers are held all across the city. Legislation provides an opportunity to bolster campaign coffers too—as recently as 2010 the Office of Congressional Ethics recommended, but the House Ethics Committee refused, an investigation of the scheduling of fundraisers with Wall Street executives by seven representatives during the House’s deliberation on the financial regulatory system overhaul bill.12 A Center on Congress survey conducted by Indiana University in October 2008 reported 51 percent of respondents believed members listen most to lobbyists; only 11 percent the “voters back home.” Roll-call votes, committee assignments, and floor speeches are all seen as ways to advance political careers, not serve the populace. That the system provides tremendous incentives for legislators to form such “unremitting electoral preoccupations” seems beside the point (King 1997). Primary elections, a fully private campaign finance system, short terms (at least for the House), and weak political party organizations have all conspired to create a “permanent campaign” in which issues of governance and any desire to make good public policy are pushed to the side.13 A March 2010 Pew Research poll reported 52 percent of respondents believed “the political system can work fine, the members are the problem,” compared to 38 percent who held the opinion “most members have good intentions it is the political system that is broken.”


Partisanship and Polarization


Americans, particularly those who consider themselves political independents or moderates, are also upset by what they see as extreme partisanship on Capitol Hill (Harbridge and Malhotra 2011; Ramirez 2009). Throughout the 2000s the Pew Research Center tracked the public’s views on partisanship in Congress and asked whether citizens believed Democrats and Republicans there were “bickering more than usual.” Just about all of the time a comfortable majority replied in the affirmative.14 In a December 2011 United Technologies/National Journal poll, 80 percent of respondents believed this to be the case.15 Prominent middle-of-the-roader Sen. Olympia Snowe (R-ME) cited this as the reason for her retirement from the upper body in February 2012. “The center,” Politico’s Jonathan Allen (2012) wrote in reaction to Snowe’s announcement, is “fleeing” Congress.


These views make sense given congressional behavior. Sometimes the interparty spats seem quite petty and personal. In the summer of 2011, President Obama and House Speaker John Boehner (R-OH) squabbled publicly and apparently unprecedentedly over the timing of a presidential speech to a joint session of Congress. Sometimes rancorous arguments break out when members of both parties agree on the underlying issue. Americans witnessed many such examples in the spring of 2012. Despite some considerable bipartisan consensus on the measures, Congress passed long-term authorizations of the Violence Against Women Act, highway projects, and the Export-Import Bank only after protracted wrangling. Enactment of such legislation is usually routine and banal. In March, Rep. Barney Frank (D-MA) had his words stricken from the record in a dispute over which party should get the credit for a jobs bill that passed with overwhelming support. In April, Democrats and Republicans agreed action should be taken immediately to prevent a doubling of the interest rate paid on student loans but still contrived to stall a bill that would do precisely that.


More often, however, the conflict is truly substantive. Deep partisan clashes over fiscal policy were a hallmark of 2011. Republicans focused on significant spending cuts and reforms to Medicare and Medicaid; Democrats more on increasing taxes for the wealthiest Americans and protecting spending on research and infrastructure. Absent a dramatic last-minute agreement late into a Friday night, the government would have shut down in April. The same thing would have happened in December without another “midnight” deal. Christmas was “celebrated” with a rancorous partisan argument over how to extend a temporary two percentage point payroll tax cut for tens of millions of workers. The disputes were particularly intense during the summer over what historically had been a rather mundane task of increasing the “debt ceiling,” or borrowing authority of the Treasury. A divided Washington only came together on a pact to do so less than two days before a predicted and possibly devastating government default in August.16 Part of the solution was the Joint Select Committee on Deficit Reduction, or “supercommittee.” Consisting of six Democrats and six Republicans, it was designed specifically to overcome partisanship and yet failed spectacularly, unable to come up with a proposal prior to its deadline of late November.


Figure 1.2 reveals these divisions more systematically. It reports the proportion of all recorded votes in both the House and Senate on which a majority of Democrats opposed a majority of Republicans. These are called party unity votes. There are still a significant number of bipartisan votes but the chart makes it clear that in both bodies partisanship on roll calls has been increasing since the late 1960s.


The most direct cause of this partisanship is increased ideological polarization. Congressional Democrats are becoming more liberal; congressional Republicans more have been segregated by a combination of legislative scheming and federal law—amendments to the Voting Rights Act in 1982 called on many states to draw some districts so that a majority of constituents were from a racial minority. Georgia’s delegation on either side of the 1990s redistricting is the most spectacular example. In the 102nd Congress (1991–1993), the last with House districts constructed using 1980 census data, Georgia was represented by one Republican, one African American Democrat, and eight white Democrats. The round of redistricting that followed altered matters dramatically. By the 105th Congress (1997–1999), the state was represented in the house by eight Republicans—including Speaker Newt Gingrich—and three Democrats, all of them black and all of them quite liberal. In fact there was just one white Democrat from the Deep South states of Alabama, Georgia, Louisiana, Mississippi, and South Carolina in the House of the 112th Congress (2011–2013).
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FIGURE 1.2 Party unity votes in Congress, 1869–2010
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FIGURE 1.3 House party DW-NOMINATE scores, 1947–2010
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FIGURE 1.4 Senate party DW-NOMINATE scores, 1947–2010


More academic types have pushed back against the gerrymander claim, not least because polarization is almost as great in the Senate as it is in the House.19 They cite other causes of polarization. One is a “sorting” of the population. Bill Bishop (2008), for instance, has written that the coasts and industrial Midwest are increasingly liberal and the South and plains states increasingly conservative because individuals migrate to regions where the majority of the indigenous population shares their values. This has accelerated the decline of the old southern conservative Democrat and liberal northern Republican, or Boll Weevils and Gypsy Moths as they used to be called. The result is uncompetitive elections and further encouragement for ideological extremism. Others view the sorting to be something more than geographical. Mann and Ornstein (2012, 58–67) posit Americans have divided themselves into two separated ideological and partisan communities based upon the sources within the new media—cable television news, talk radio, and the Internet—from which they get their political information. By refusing to expose themselves to alternative viewpoints, citizens allow the media they do consume to strengthen existing attitudes. Matthew Levendusky (2009) argues the electorate has essentially mimicked the polarization of the nation’s political leadership as it categorizes itself into two quite distinct political camps.


The recent interparty polarization and intraparty homogenization within Congress has been labeled “conditional party government” by political scientists John Aldrich and David W. Rohde (Aldrich 1995; Aldrich, Berger, and Rohde 2002; Rohde 1991). It not only signifies greater partisanship but contributes to it. A basic tenet of the conditional party government model is that in polarized and homogenous parties rank-and-file members are willing, for the purposes of furthering both their policy and electoral interests, to delegate power over the legislative agenda and floor proceedings to a small group of leaders with policy preferences that reflect theirs. The expectation is that the leaders act in a dogmatic and assertive manner and employ procedures to the benefit of partisan colleagues and the detriment of the opposition (Theriault 2008 134–142). With regards to their control of the legislative agenda, they ensure that bills their party opposes do not come to the floor and those that it supports do (Cox and McCubbins 2005). This is especially the case in the House. Some have demonstrated, however, that leaders of the Senate majority use procedural powers to realize their party’s policy goals as well (Den Hartog and Monroe 2008, 2011; Gailmard and Jenkins 2007).


Scholars point to other causes of polarization. Alan Abramowitz (2010) has written recently that it is not the fault of elite strategy and political rules. Voters have just become more partisan and polarized. Nolan McCarty, Keith Poole, and Howard Rosenthal (2006) attribute the polarization to increased income inequality and immigration. It is certainly the case that wealthier Americans have become richer as average incomes have stagnated. For example, in constant dollars the mean household income for the top 5 percent of the population was $295,000 in 2009 compared to $184,000 in 1984; these figures for the middle fifth of the population are $49,500 and $44,100. The previous two decades also witnessed the largest influx of foreigners looking to make a home in the United States since the turn of the twentieth century. About fifteen million individuals have obtained permanent resident status here since 1995.


Regardless of its sources, a “disappearing center,” to use Abramowitz’s (2010) words, is problematic for two reasons. First, many suggest it contributes to gridlock and a decline in legislative productivity (Harbridge and Malhotra 2011; Jones 2001, 2010). Without moderates to bring their more extreme colleagues together, it is difficult to produce coalitions big enough to push bills through Congress. This, in turn, naturally frustrates Americans desiring a public response to societal problems. It can also weaken their basic trust in government (King 1997; Hetherington 2005).20 Second, polarization discourages the kind of behavior in members of Congress that the public wants to see. Throughout the summer of 2011 as legislators worked on fiscal problems, significant majorities of Americans called on them to compromise.21 John Hibbing and Elizabeth Theiss-Morse (2002) demonstrate from analyses of opinion surveys and focus groups that, although sometimes quite partisan themselves, citizens want members of Congress to focus pragmatically on solving problems rather than fighting each other.


The Problems with Process and Policy


The work of Hibbing and his colleagues has identified additional reasons why we do not like Congress. It claims the federal legislature is designed to disappoint. Along with Theiss-Morse, Hibbing argues Americans want their governmental institutions to execute a form of “stealth democracy” in which elected officials listen to public concerns but do not bother the citizenry with details about policy and the political process (Hibbing and Theiss-Morse 2002). In their earlier work the authors had shown that Congress was disliked because it was consultative, inclusive, and slow to act (Hibbing and Theiss-Morse 1995). Americans want its decision-making processes to more closely resemble those of corporations. They just want it to produce. According to a December 2011 United Technologies/National Journal poll, more than half of Americans believed the current Congress had “accomplished less” than recent ones. This was by some distance the biggest number since the question was first asked in 1998.22 President Obama tapped into the feeling by effectively running against a “do-nothing” Congress in his re-election campaign.


The public also does not like certain policy outcomes. In 2010, for instance, there was a widespread belief Congress was spending too much. The federal budget had reached about $3.5 trillion, creating an annual deficit of approximately $1.4 trillion and an accumulated debt that was roughly the size of the entire American economy. An important result was the emergence of the Tea Party, a disparate coalition of organized groups and grassroots activists that held a variety of conservative views but was held together by a belief that the federal government’s reach was too great and its fiscal health alarmingly poor (Skocpol and Williamson 2012; Zernike 2010).23 Its central argument resonated tremendously—a 2009 Gallup poll revealed Americans believed the federal government wasted fifty cents of every dollar.24 Constituting a very small proportion of spending, earmarks—the directing of federal money for specific programs in particular states and congressional districts—became a special target of wrath. They emerged as a symbol of waste and an indicator of the tight control special interests had over policy making. A November 2010 Rasmussen poll found 48 percent of respondents wanted a ban on the practice and 75 percent felt that the rewards they brought were unfairly distributed.


The Tea Party and Republicans more generally were also assisted during the 2010 campaigns by a deep opposition to the health care reform law passed in March. Forty-eight percent of subjects in the exit polls of that year called for the law to be overturned.25 Numerous town hall—style meetings held by Democratic House members to discuss the legislation with constituents, particularly during the summer of 2009, turned into raucous protests against “Obamacare.” Some representatives were subject to verbal abuse and physical threats. Several of those who voted for the legislation were defeated at the polls (Nyhan et al. 2012).


Everyone’s a Critic


It does not help that many members do not think much of Congress themselves. During the 2012 elections, legislators rarely mentioned their Washington experience in campaign ads. A sizeable number of Republican candidates in 2010, particularly those with ties to the Tea Party, ran explicitly against the institution. They excoriated Congress, its members, and the way it works whenever the opportunity to do so arose. The strategy at least partially capitalized on Democratic control: as David Jones and Monika McDermott (2009) explain, voters generally hold the majority party accountable for the legislature’s performance. But there was also an innate antipathy to Congress as a whole. Many conservative candidates felt the modern institution was horribly distant from the one built by the country’s revered Founders and completely incapable of listening to the concerns of people like themselves. The approach, not surprisingly, paid off. As Daniel Lipinski, William Bianco, and Ryan Work (2003) show, “running with Congress” and demonstrating institutional loyalty is not a good electoral tactic—particularly in a year when voters’ views of the federal legislature are as poor as they were in 2010 and 2012.


Even before the 112th Congress, with its Tea Party adherents, was sworn in, there had recently been few members whom Donald Matthews (1960) would have considered “institutional patriots.” The promotion of Congress’s interests has rarely been rewarded by party leaders or the voters. There are obvious exceptions: a very partial bipartisan list of late twentieth-century institution builders might include senators like Robert Byrd (D-WV), Joseph Clark (D-PA), Robert M. LaFollette (R-WI), and Charles McCurdy Mathias (R-MD) and House members such as Richard Bolling (D-MO), Phillip Burton (D-CA), Barber Conable (R-NY), Bill Frenzel (R-MN), and Mike Monroney (D-OK). But congressional careers like these are rare.


With such little public support and so few members concerned with the health of the institution, Congress cowers, particularly in the face of executive aggrandizement. The dramatic expansion of presidential power has been exhaustively detailed as it accelerated through the twentieth century. It seemed to reach a critical level in the 1970s when Arthur Schlesinger Jr. (1973) penned his influential book The Imperial Presidency just as Watergate was unfolding and the Vietnam War coming to a close. As observers like Andrew Rudalevige (2005) and Charlie Savage (2007) have noted, it might have grown further during the administration of President George W. Bush. Bush justified much of the War on Terror with a theory of a robust “unitary executive” (Calabresi and Yoo 2003). President Barack Obama’s creation of executive agencies to implement both the 2010 health care legislation and Dodd-Frank financial regulatory overhaul suggests the trend has continued. In the time since Franklin D. Roosevelt established what scholars call the modern presidency, presidents have routinely committed troops into action without a formal declaration of war, crafted American diplomatic policy alone, aggressively employed the veto, taken it upon themselves to issue signing statements to mitigate the effects of congressional action, invoked executive privilege to protect internal communication from legislative scrutiny, appointed policy advisers without requesting Senate confirmation, constructed the principal components of the annual policy agenda, and promulgated rules and executive orders that essentially constitute unilateral legislating.26 Congress has, on occasion, pushed back. It impeached President Bill Clinton in 1998 and has conducted a series of other investigations of administration behavior that may have clipped the executive’s wings for a brief moment. But more frequently it has acquiesced in presidential predominance. Such timidity has hardly earned respect from either the public or the White House.


The low esteem in which the public holds Congress is not shared by all students of the institution. The prominent scholar of Congress and the Constitution Louis Fisher (2010) has written an eloquent defense of the legislative branch. He is part of a very small minority, however. His tone is reminiscent of the late 1950s and early 1960s when political scientists resolutely protected the institution’s interests (Burnham 1959; Kendall 1960). Today it seems discordant. A large number of books and articles have been published over the past few years declaring Congress to be, as the title of Mann and Ornstein’s (2006) book puts it, The Broken Branch. In late 2008, Boston University Law School held a symposium titled “The Most Disparaged Branch.” Several of the papers presented and that made up a subsequent issue of the school’s law journal are critical of congressional behavior and operations.27 Kenneth R. Mayer and David T. Canon (1999) wrote around a decade ago about a “collective dilemma” in which the individual self-interest of members clashed directly and destructively with the needs of Congress. They offered some reforms but largely shrugged their shoulders and suggested we live with the problem. A book by a former Republican staffer, Joseph Gibson (2010), aims its anger at Congress’s arcane, complicated, and opaque rules. Former Republican representative Joseph DioGuardi (2010) has written in an updated edition of a book first penned nearly twenty years ago that the institution’s problems stem primarily from its irresponsible fiscal policy. The liberal good government group Fix Congress Now sees campaign finance practices as the source of the public’s distrust. A disparate group of reform types and academics has suggested the public sees Congress as out of touch because House members represent too many constituents.28 They propose increasing the size of the body. Mann and Ornstein (2012), perhaps the two most influential Congress watchers of the present era, have followed up their 2006 effort with a book that has an equally damning title, It’s Even Worse Than It Looks. In 2006 they viewed Congress’s most serious problems to include “a loss of institutional identity, an abdication of institutional responsibility vis-à-vis the executive, the demise of regular order (in committee, on the floor, and in conference), and the consequent deterioration of the deliberative process” (Mann and Ornstein 2006, 215). Today it is a legislature horribly unequipped to deal with two “ideologically-polarized, internally-unified, vehemently-oppositional, and politically-strategic” parties (Mann and Ornstein 2012, 102). By their reckoning, congressional Republicans are a particular problem.


THE ESSENCE OF THE BOOK



Quite clearly, Congress is maligned. No one very much likes it these days. Is this pervasive belief fair? The goal here is to answer that basic question, a question that has rarely occurred to the institution’s detractors. My book is not an unapologetic and vigorous defense of Congress. Our national legislature is far from perfect. But I believe the book presents a judicious and comprehensive performance appraisal of the institution that examines all aspects of its life—its representation function, procedures, organizational design, relationship with other branches, and policy outputs. As such, the book is designed to temper the anger directed at Congress. I think it asks us to be a little more reasonable. By way of conclusion, it echoes Mayhew’s (2009, 357) assessment that, “Congress, if considered in perspective, is not all that bad.”


The assessment is undertaken by comparing the character and behavior of today’s Congress against a variety of standards, or what I like to call benchmarks. “Benchmarking” is undertaken by public and private organizations all the time. For some reason or another Congress has been overlooked. Surely, however, an institution of its importance should be subject to a fair and comprehensive appraisal of what it does.


My evaluation instrument is first fashioned from a set of somewhat abstract aspirations we should have for congressional performance. The aspirations are generated from canonical Western and modern political thought on issues like democracy and representation, constitutional principles, and the views of the country’s Founders. From them I craft the benchmarks: specific, measurable, and reasonable targets for congressional performance. These are informed by a survey of congressional history and the records of legislative bodies in advanced industrialized democracies and the American states. In their creation, I am sensitive to the many exogenous constraints to which members and the institution are subject. I do not attempt to compare congressional performance against some idealized behavior, such as pure forms of democracy that political theorists discuss, or legislative bodies in places or times very different from the United States of today.


I will reveal that in some areas the contemporary Congress meets these benchmarks; in others it falls short. The aggregate effect, however, is to provide a more measured and nuanced evaluation of congressional performance. Where the institution could do better, I offer meaningful and attainable reforms. Where it does well, I acknowledge the fact.


THE PLAN OF THE BOOK



The next chapter presents the fundamental aspirations that undergird the analysis. They are generated from a survey of the literature in a variety of the discipline’s fields, particularly political theory and American political history. The goal, as stated, is to fuse normative concerns with common practices in legislative bodies and come up with some justifiable expectations that the American people should have of Congress in the early part of the twenty-first century. The exercise, of course, compels me to engage in value judgments of my own. Still, I will assiduously justify each benchmark by explaining its connection to its related aspiration, measuring it against past and current legislative behavior, and placing it in the context of contemporary American public life.


The remainder of these chapters is devoted to an application of the benchmarks. Throughout each of the chapters from 3 through 8, the aspirations outlined in Chapter 2 are fashioned into specific benchmarks. In Chapter 3 I examine how Congress represents Americans. The subject is addressed in two principal ways. The first is what Nadia Urbinati (2006) calls “political representation” and Hanna Pitkin (1967, 209) describes as “acting in the interests of the represented, in a manner responsive to them.” Here I look at Congress’s capacity to represent both national and local interests. Congress is an institution of the federal government charged primarily with providing solutions to the country’s problems. It should therefore take into account the interests and reflect the will of the American public. But it also consists of what Andrew Rehfeld (2005) calls “territorial constituencies.” House districts and states vary tremendously in composition and, given the country’s enormous size and complexity, Congress ought to be sensitive to local and regional concerns as well.


Second, I tackle the issue of what Pitkin (1967) labels descriptive, rather than substantive, representation. Assuming that descriptive representation is generally beneficial, I am interested here in how well Congress’s membership reflects the country’s diverse demography.


Chapter 4 essentially examines how well integrated into civil society Congress is. This involves several quite disparate investigations. I look at the stability of membership and the height of barriers to entry. The argument is that at least a moderate amount of turnover and reasonable standards for admission are good, although I am cognizant of the advantages brought by a professional political class.


I evaluate another kind of openness as well. I examine the transparency of congressional proceedings and how amenable members and their staff are to the world outside Capitol Hill. Both contribute greatly to a healthy representative democracy.


Chapter 4 concludes with an assessment of members’ actions, specifically their responsibility to constitutional principles and to conduct themselves in a manner that maintains the public’s trust in Congress. In a healthy representative democracy, elected officials model good citizenship.


Chapter 5 analyzes how the House and Senate are structured. It is difficult to make normative assessments of legislative organization, but I recognize explicitly both the efficiency and productivity benefits of centralization and the informational and political legitimacy gains to be made by decentralization. There should exist, in other words, some kind of balance. I look at a broad variety of congressional procedures and analyze how they recognize and exploit the advantages of an appropriate balance of legislative centralization and decentralization.


Chapter 6 examines what members do during the legislative process. I present two characteristics that I argue are critical to superlative legislating: debate and deliberation. I show how both the House and Senate exhibit reasonably high levels of each of these, especially when compared with other national bodies and American state legislatures. I also demonstrate distinct intercameral differences and, somewhat regretfully, a decline in deliberative qualities over time. Still, the overall result is a lawmaking process that is broadly participatory and inquisitive.


Whereas Chapter 6 looks at process, Chapter 7 is focused exclusively on outcomes. An effective Congress must be capable of creating policy, particularly when the American public is actively seeking solutions to societal problems. I examine policy outputs in two basic ways. First, I present a quantitative analysis of the rather large literature on laws passed by Congress. Second, I assess the quality of legislation produced. I look to see whether policy created by Congress has generally promoted the national interest. I look at the ideological consistency or programmatic qualities of the body of laws passed in any one Congress or period. Consistency is considered desirable so that the public can engage in behavior that has predictable consequences and so that governmental action is not dissonant or self-defeating. Toward the end of the chapter, I examine whether policy is evenly applied or allows for exceptions. I argue laws should be simple and general. Finally, I look at congressional efforts to meet the nation’s long-term challenges.


Chapter 8 focuses on Congress’s obligation within the system of separation of powers to stand up to and oversee the other branches of government. When Congress is weak, Fisher (2010, 143) has written, so are legislators’ attention to societal interests and public trust in government. I am particularly interested in how Congress has pushed back against executive power. I evaluate congressional efforts to monitor, investigate, and circumscribe the exercise of executive power, particularly when it impinges on the legislature’s prerogatives. The basic story is clearly one of executive aggrandizement, but Congress has worked hard at times to assert itself in the interbranch relationship.


In the last part of the chapter, there is a brief analysis of Congress’s relationship with the courts. I talk about the various armaments Congress has in its battle with the judiciary and show how Congress uses this arsenal.


All in all, Congress’s performance does not warrant the tremendous disdain in which it is currently held. Using reasonable benchmarks—and not fanciful thinking—I show that a thorough appraisal of Congress reveals a legislature in pretty good health, particularly when compared to other bodies at the state level or from around the world. It clearly represents parochial interests sufficiently, but Congress is also sensitive to national concerns and mass opinion and is tuned into debates about public policy. The lawmaking process is good at leveraging information, largely transparent, and generally facilitates broad participation, especially in the Senate. It can also be productive when it needs to be and generate programmatic and temporally stable policy. Oversight of the other branches of government can be vigorous and effective.


In a final chapter I present some reforms. There are legitimate reasons to be critical of Congress: entry into it can be difficult and there is little turnover, debate and deliberation are not what they could be, policy outputs are sometimes problematic, and congressional oversight has on occasion been lacking. With these issues in mind, and with the belief that Congress can always improve on what it already does well, I conclude by offering and discussing a series of reforms. Some of them are modest; some a little more ambitious. Some are original, but most have been suggested by members, journalists, public interest groups, and scholars before. A first set would make congressional elections more competitive. A second focuses on congressional procedures in an effort, among other things, to make them more transparent. Others address the quality of the legislative process, policy outcomes, and oversight of the executive.


Before we think about reform, however, we need to know where we stand. A just and systematic appraisal of Congress’s performance is in order. I begin, then, with the aspirations. What should we really want of our national legislature?
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WHAT WE SHOULD WANT OF CONGRESS


____________


Americans have judged Congress and the verdict is, quite clearly, guilty—guilty of corruption, self-obsession, ignorance of the public’s interests, abuse of the public’s trust, and causing many of the policy problems the country currently faces, either by passing bad laws or being incapable of doing anything at all. This is reflected dramatically in survey after survey of public attitudes about our federal legislature.


Evaluating whether this judgment is fair is the central task of this book. There are two reasons why we might believe the public has treated Congress unjustly. The first concerns the basic expectations it has of congressional behavior. These might be un-realistically high or so variable, incoherent, or inappropriate that they defy proper application. For example, it seems as though each individual American holds Congress to her own individual standards. Those with greater knowledge of Congress undertake strict performance-based evaluations (Mondak et al. 2007). Jones and McDermott (2009) discover a healthy relationship between public evaluation and congressional performance by finding that citizens, particularly engaged ones, tend to be more critical of Congress and its accomplishments the more distant they find themselves from its majority party. This is the kind of assessment we want. But those with less information tend to base their evaluation on other matters—including the general state of the economy, over which Congress exercises limited control, and even personal feelings about the president (Lebo 2008; Kimball 2005; Mondak et al. 2007; Ramirez 2009). It does not help generally uninformed individuals that the nation lacks a clear universal understanding of what Congress is supposed to do.


On the occasions they use policy-based assessments, Americans tend to be self-centered. Individuals want Congress to focus on parochial economic interests, to cut taxes and increase spending for their personal needs and desires (Rudolph 2002). They also send Congress contradictory signals. Throughout 2011, polls revealed Americans wanted it to tackle the national debt. A September CNN/ORC poll reported 95 percent of respondents felt that some spending cuts were necessary in order to achieve that goal. Yet, when asked what kinds of programs Americans want spending reduced for, they demurred. A Harris poll of February 2011 showed that a majority of respondents wanted to cut spending for only six of nineteen policy areas, preferring to maintain or increase current spending levels for the remaining thirteen, which included programs like pollution control, food stamps, defense spending, and mass transit.1 The public does not always seem to want Congress to make coherent, and therefore often responsible, national fiscal policy.


In a series of fascinating and comprehensive studies, Hibbing and his colleagues have shown Americans’ aspirations for the internal workings of the House and Senate are entirely inappropriate (Hibbing and Larimer 2008; Hibbing and Theiss-Morse 1995, 2002). In the tradition of best American political practices, both bodies have incentives that motivate members to run for re-election. Both make themselves permeable to the views of outsiders. Both have procedures consistent with deliberation and debate. Yet citizens continue to dislike ambitious politicians and “special” interest groups. They seem to think that deep down Americans can quite easily agree on solutions to the country’s problems and that therefore policy conflicts and the weighing of alternatives are unnecessary and cause harmful delays. As Hibbing and Christopher Larimer (2008, 11) put it, “the more Congress is doing its job, the more unpopular it is with the public.” To Barbara Sinclair (2009), the public criticizes Congress precisely because it is such a democratic institution.


The second reason to question Americans’ negative views of Congress is that they might be derived from false or incomplete information about legislative performance. Although their role is vital, the media’s coverage of Congress has deteriorated.2 Newspapers, the outlets that have traditionally given Congress its most intensive and serious treatment, have seen their readers flee—national circulation declined 10 percent between 2009 and 2010 alone. Now much of the public views Congress through the eyes of cable news stations and the opinionated hosts of their evening shows—at the height of his popularity in 2010, Glenn Beck’s program on Fox News attracted an audience more than three times larger than that of the country’s purported newspaper of record, the New York Times. According to the Pew Research Center’s Project for Excellence in Journalism, as of 2010 more people got their daily news from the Internet than from newspapers.3 When they cover Congress in an outwardly objective manner, the media focus on elections and powerful or colorful members, rather than on legislative activity and policy outputs (Cook 1986; Fogarty 2008). The image conveyed is distorted and partial. Television coverage has generally presented a rosy picture of incumbents and their activities, for example (Prior 2006).


Regardless of the source of their information, people’s knowledge of Congress is poor. Mayhew (2009) observes the public has little understanding of the complex system of separation of powers and believes Congress assumes functions that are assigned by the Constitution to the other branches of government. Such inaccuracies inevitably elevate expectations about performance to levels that cannot plausibly be met. Even basic facts evade many Americans. Generally about three in four know which party is in the majority in the House, but when asked about individual members and pieces of legislation, it becomes clear citizens’ knowledge diminishes. In a Pew Research Center poll undertaken in April 2007, only 15 percent could name Harry Reid (D-NV) as the Senate’s majority leader—this had improved a bit to 39 percent by the time Pew did its January 2010 survey. Just 24 percent in the 2007 poll knew Congress had recently passed an increase in the minimum wage, and only 29 percent in the October 2009 version knew cap-and-trade legislation was related to energy and the environment. Levels of knowledge are as bad when it comes to procedures.4 Only 26 percent in the January 2010 survey knew that sixty votes were necessary to break a Senate filibuster.5


So perhaps the public needs some help creating standards that it can apply fairly and effectively. It is, to some considerable extent, using suspect and insufficient information to judge Congress on impracticable and unreasonable criteria. In any representative democracy the public’s views of legislative behavior and performance should be given proper deference. But we should recognize that a systematic and just evaluation requires standards constructed from other sources as well. The people are not always right.


To get an accurate handle on congressional performance, these standards, or benchmarks as I call them, must be applied to all areas of legislative life. I identify these areas as the representation of the American public; the accessibility, openness, and trustworthiness of the institution; congressional organization; the consideration of legislation; policy outcomes; and checking and balancing the other branches. Each is discussed in its own chapter.


The benchmarks must first be constructed, however. They must be realistic and reasonable. As Mayhew (2009, 369) argues, evaluators of Congress “should consult real-world standards, not fanciful counterfactuals.” They must allow for broad application across legislative bodies and time. This is a tricky proposition. To build the benchmarks, I start with a set of simple and somewhat abstract ideas taken from normative political theory and American public life, with particular emphasis on the Founders and other influential thinkers about politics and government. These values constitute signposts pointing Congress in a particular direction. They are basic aspirations, one for each area of legislative life. They may not be particularly precise, but they constitute fundamental behaviors, procedures, practices, and policies worth emulating.


FOUNDATIONAL ASPIRATIONS



So what makes a good legislature? Scholars have not done as much work directly exploring normative issues like this as one might expect, but there exists a great deal of theoretical work to guide us. It hardly constitutes a cohesive body of thought found in an easily identifiable small number of sources, but I think it is fair to say there is broad, if latent, somewhat nebulous, and not particularly intense, agreement among those who have attempted serious answers to the question. The public, political scientists, historians, journalists, influential men and women of America’s past, and members from today and yesterday have all ruminated on the kinds of values Congress should reflect.6 What follows is an exploration of the most prominent. I consider them aspirations.


1. A Robust Representative Democracy


The Framers made it clear that a representative democracy was preferable to the pure or direct ones practiced in ancient Athens and the town halls of New England. Elected bodies facilitated union because it was impossible to bring citizens directly into the policy-making process in a country as large as the new United States. Moreover, and as James Madison wrote in Federalist 10, assemblies “refine and enlarge the public views, by passing them through the medium of a chosen body of citizens, whose wisdom may best discern the true interest of their country, and whose patriotism and love of justice will be least likely to sacrifice it to temporary or partial considerations” (Hamilton, Madison, and Jay 1982, 55). In direct democracies, however, “a common passion or interest will, in almost every case, be felt by a majority of the whole; a communication and concert result from the form of government itself; and there is nothing to check the inducements to sacrifice the weaker party or an obnoxious individual” (55).


Still, this did not diminish the importance of the public’s will in the making of policy. The Framers thought institutions of the new federal government, particularly the elected ones, needed to reflect what Americans wanted. A delegate or agent model of representation should also direct legislators’ actions. “A dependence on the people,” according to Madison, “is no doubt the primary control on the government” (Hamilton, Madison, and Jay 1982, 316).To John Adams, a legislature “should be in miniature an exact portrait of the people at large,” and as such “it should think, feel, reason and act like them” (Adams 1776, 6).


Americans are not, of course, a monolithic bunch. They have a diverse array of positions, however derived, on just about any issue in public life. They are often split quite evenly. That congressional action should reflect the public will therefore requires the institution’s collective decisions to be consistent with the policy preferences of a subset of citizens. Democratic theory asserts a special status to the views of a majority. Aristotle (1981) talked of a democracy as “rule by the many,” even if he was not a particularly energetic endorser of the concept. The seventeenth-century English thinker John Locke, a man who was revered by the Founders, saw majority rule and the consent of the governed as central tenets of democracy. Much later, economist Kenneth May asserted that majority rule was a superior voting system because it uniquely demonstrated critical characteristics like neutrality and the equal treatment of participants. As political scientist Robert Dahl (1956) pointed out, this is the case even if we take a utilitarian approach and consider that members of the minority might hold more intense preferences.7 If policy positions can be ordered along a single dimension, then political scientists frequently elevate the choice of the middle one because a majority will always prefer it to any alternative (Black 1948; Downs 1957). A legislature that produces laws that are frequently inconsistent with majority opinion, therefore, cannot be healthy for the greater society.


Basic democratic theory also suggests legislatures are more than mere reflections of the broader society they represent. As Pitkin suggests, government should be “responsive to popular wishes when there are some” but also “promote the public interest” (Pitkin 1967, 233). Edmund Burke (1997) said in his famous 1774 Bristol speech that because it consists of trustees rather than agents, “Parliament is a deliberative assembly of one nation, with one interest, that of the whole; where, not local purposes, not local prejudices, ought to guide, but the general good, resulting from the general reason of the whole.” The public interest or what we might call the national good is not just the arithmetical sum of the individual desires of all of a society’s members. For the Founders it transcended self-interest and brought together a community of individuals into a collective. With this logic, Congress is not a giant logroll in which members or groups of members representing regions, industries, or occupational sectors secure policies their constituents desire.


Although they embrace it, Americans have never really understood exactly what is meant by their common good or national interest. To the progressives and communitarians of today, it is a call on people to realize they have a stake in and should contribute to an enterprise that is much larger than themselves (Etzioni 2004; Tomasky 2006). To those on the right-hand side of the ideological spectrum, it has a different appeal. American conservatives in the mold of Russell Kirk (1953) defer to tradition and place an emphasis on service to country and the moral imperatives of a religious society. Libertarians, like former presidential candidate Rep. Ron Paul (R-TX), want a minimalist government that is respectful of the rights of individuals. Indeed, they tend to agree with John Stuart Mill’s (1982) classic argument in On Liberty that majorities can be tyrannical and that government should frequently act to check them. Libertarians might not think of the common good in the way others do (Hudson 2008), but they can list a great many public policies that they believe are best for us. Reflexive lawmaking that, with tremendous sensitivity to constituent opinion, faithfully promotes parochial interests and neglects basic national objectives and values is therefore unlikely to provide policy, at least in the aggregate, that pleases most Americans. Such policy will not have the consistency, discipline, and foresight necessary to promote national peace and prosperity, convey moral principles, and protect the rights of numerical minorities and individual citizens.


Members of Congress must therefore protect the championless common American good from individual concerns frequently animated by human passion. They must balance what we might consider parochial and national interests, the needs and wants of their constituents with the needs and wants of the country. They should, in Rehfeld’s (2009) words, work for both the good of the whole, as well as the good of the part. The Framers of the Constitution recognized this quite explicitly. The House’s direct and frequent elections, larger membership, and generally smaller constituencies made its members behave like agents and focus more on local concerns. The two-year terms, according to Madison in Federalist 57, forced upon House members “a habitual recollection of their dependence on the people.” As he noted in Federalist 39, the body derived “its powers from the people of America.” The Senate, in contrast, reflected federal principles and represented the states, whose legislators handpicked its members. Senators were to have six-year terms. This resulted in a more composed, studious, and judicious body. It was to be a kind of American House of Lords (Swift 1996). “The use of the Senate,” wrote Madison (Farrand 1966, 151) as he observed the debates at the Constitutional Convention, “is to consist in its proceedings with more coolness, with more system and with more wisdom, than the popular branch.” The metaphor was reshaped by George Washington when he compared lawmaking to coffee drinking. “We pour,” Washington told Thomas Jefferson, “legislation into the senatorial saucer to cool it.”8 The Senate was uniquely capable of distancing itself from public feelings and could consequently mitigate their effects on policy. One of its principal responsibilities was to protect the common good and more national interests.


Congress should therefore provide substantive representation by promoting the interests of American society and its most populous constituent parts. Many who think deeply about democracy suggest descriptive representation has merits as well (Mansbridge 1999; Dovi 2002; Phillips 1995; Williams 1998). As John Adams noted, Congress should resemble the people it represents in addition to giving them the policy they want. In a country as diverse as the United States, a legislature that looks like its citizenry will be capable of tapping a tremendous diversity of opinion, knowledge, and experience. High levels of descriptive representation are also said to enthuse and empower minority citizens and women, bringing about greater trust in government and increasing participation in politics (Bobo and Gilliam 1990; Banducci, Donovan, and Karp 2004; Mansbridge 1999). Congressional scholars have shown that black members are more likely to address African American interests than their white colleagues (Canon 1999; Grose 2011), and female members are more likely to address issues of greater concern to women than men (Kittilson 2008).


It is one thing to say Congress should look like America. It is another to hold it accountable for doing so. Electoral rules determining candidate and voter eligibility are mostly found in the Constitution and state law. Candidate recruitment is not a responsibility of Congress, and it can hardly control what the public thinks. Still if at least a modicum of descriptive representation is salubrious, we can legitimately judge Congress on this score. An institution seemingly welcoming of diverse individuals is likely to encourage many types of Americans to try to become its members.


The standards of substantive and descriptive representation are to be applied to the institution’s performance, not those of any one or group of individual members. I appraise the collective. Many individual members might not do these things particularly well but the dyadic form of representation—“the connection between individual members of Congress and their constituents” (Ansolabehere and Jones 2011, 293)—is largely irrelevant to my analysis. I take Pitkin’s (1967, 221–222) more macro view of representation as a “public, institutionalized arrangement” where representation emerges not from “any single action by any one participant, but [from] the over-all structure and functioning of the system.”


2. A Transparent, Accessible, and Trustworthy Legislature


Americans cannot expect Congress to reflect these basic understandings of representation unless they can hold its members accountable. At the very least, therefore, a healthy representative democracy requires a legislature that is transparent, that can be observed from outside. Congress must allow the public to see what it is doing. As Jeremy Waldron (2009, 337–340) argues, transparency is the “first virtue” of legislatures.


Today such openness essentially means facilitating media coverage of Congress’s daily workings, particularly the important business of considering and disposing of legislation in committee and on the floor. It also means establishing clear, simple, and logical procedures that permit the public to understand members’ individual and collective behavior and connect it to policy positions and legislative outcomes. In fact, it may be that a failure to do much of this has contributed to Congress’s low approval ratings. As Mayhew (2006, 225–226) notes, Americans are experiencing increasing difficulty understanding congressional life as laws get thicker and procedures more complex.


Congress must also be susceptible to input from citizens and the entities that represent groups of them. It needs, in other words, to be sensitive to the public’s wishes. To do this, members and their staffs must be committed to seek public views on issues and willing and able to meet with constituents and the agents of organized interests, whether in Washington or at home. They must be given the resources to absorb and process the tremendous amount of information they receive about public wants and needs.


Accessibility means being permeable as well. So as to enhance Congress’s democratic legitimacy, its membership must not stagnate—there should be “circulation of the elite,” in the words of Italian philosopher Vilfredo Pareto (1966, 108–111). Ordinary citizens must feel they could become members if they so desire. Barriers to entry must be low. When this is the case, social mobility and political competition increase as talented individuals with alternative viewpoints detect opportunities for advancement and undertake serious bids for elected office. Potential and capable challengers are numerous and incumbents presumably work hard to secure re-election. This, in turn, enhances their sensitivity to public demands.

OEBPS/images/f0003-01.jpg
o

e
P R





OEBPS/images/line.jpg





OEBPS/images/9780813345727.jpg
JCONGRESSE

PERFORMANCE
Appraisal

ANDREW J. TAYLOR






OEBPS/images/f0009-01.jpg





OEBPS/page-template.xpgt
 
   
   
  
        
       
 

        
       
 

     
 
   
   
 
 
  
     





OEBPS/images/pub.jpg
WESTVIEW
PRESS





OEBPS/images/f0010-01.jpg
Republicans

T s nes denote the s dmension DY NOMINATE score fth party median n e Congrss. A o standard devition span i these scores
il the dhsboiia Stinaci e dtind s





OEBPS/images/f0010-02.jpg
Republicans.
p Democrats

To i line denote the st-mension DV-NOVINATE scor o the pary median nth Congress. A onestandad deiaton span  thesesoress
i AR R





