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America has always been about rights.… While many nations are based on a shared language or ethnic heritage, Americans have made rights the foundation of their national identity.


—Commission on the Bicentennial of the United States Constitution
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FOREWORD



BY JUSTICE RUTH BADER GINSBURG


Drafted in 1787, the U.S. Constitution is the oldest written national constitution still in use. Many of the Constitution’s supporters (James Madison, the Constitution’s principal author, among them) had initially argued that a Bill of Rights was unnecessary. In Federalist 84, Alexander Hamilton wrote that bills of rights “are, in their origin, stipulations between kings and their subjects,… reservations of rights not surrendered to the prince.” No need, Hamilton asserted, for such a document in a constitution “founded upon the power of the people, and executed by their immediate representatives and servants”; here, “the people surrender nothing; and as they retain everything, they have no need of particular reservations.”


But Madison, Hamilton, and the other Federalists could not win over the opposition on this point. As one of the great compromises that helped assure passage of our founding document, the first Congress passed a terse Bill of Rights, adopting provisions submitted by Madison himself. Ratified by the states in 1791, the Bill of Rights contains ten amendments. Since then, the Constitution has been amended only seventeen times.


Neither the original Constitution, nor the Bill of Rights, bestows any rights on individuals. To the Framers, no document could perform that task. In their view, individual rights antedated the state and thus were not the state’s to confer. As Jefferson wrote in our principal rights-declaring document, the Declaration of Independence: “We hold these truths to be self-evident, that all men are created equal, that they are endowed by their Creator with certain unalienable Rights, that among these are Life, Liberty, and the pursuit of Happiness.” Thus, the Bill of Rights assumes the existence of fundamental human rights—for example, freedom of speech, press, and assembly—and simply instructs the state not to interfere with those rights.


Madison recognized that if the Bill of Rights was not to be a mere “parchment barrier” to the will of the majority, the judiciary would have to play a central role. “If [a Bill of Rights is] incorporated into the Constitution, independent tribunals of justice will consider themselves in a peculiar manner the guardians of those rights; they will be an impenetrable bulwark… naturally led to resist every encroachment upon rights.”


While that sentiment has brightened the spirit of the men and women privileged to serve on the federal bench, the judiciary does not stand alone in guarding against governmental interference with fundamental rights. Responsibility for securing those rights is a charge we share with the Congress, the president, the states, and with the people themselves. As one of our greatest jurists, Judge Learned Hand, put it, the spirit of liberty that infuses our Constitution—a spirit that is not too sure it is right, one that seeks to understand the minds of other men and women and to weigh the interests of others alongside its own without bias—must lie, first and foremost, in the hearts and minds of the men and women who compose this great nation.


It manifests no disrespect for the Constitution to note that the Framers were gentlemen of their time, and therefore had a distinctly limited vision of those who counted among “We the People.” Not until adoption of the post–Civil War Fourteenth Amendment did the word “equal,” in relation to the stature of individuals, even make an appearance in the Constitution. But the equal dignity of all persons is nonetheless a vital part of our constitutional legacy, even if the culture of the Framers held them back from fully perceiving that universal ideal. We can best celebrate that legacy by continuing to strive to form “a more perfect Union” for ourselves and the generations to come.


Ruth Bader Ginsburg


Associate Justice


Supreme Court of the United States













A LIVING BILL OF RIGHTS



America is a nation based on an idea. That idea, as expressed in the Declaration of Independence, is that all people are endowed “with certain unalienable Rights” and that the purpose of government is “to secure these rights.” Rights are at the center of Americans’ national identity. Rights are why many people make America their home.


In 1791, Americans added a list of their rights to the Constitution. These first ten amendments became known as the Bill of Rights. But putting rights on paper is not enough. As the late Learned Hand, one of America’s greatest judges, said: “Liberty lies in the hearts of men and women; when it dies there, no constitution, no law, no court can save it.”1 In Hand’s opinion, the real protectors of liberty were not constitutions or courts, but citizens.


Justice William O. Douglas of the U.S. Supreme Court, in his book A Living Bill of Rights, agreed with Judge Hand:




What our Constitution says, what our legislatures do, and what our courts write are vitally important. But the reality of freedom in our daily lives is shown by the attitudes and policies of people toward each other in the very block or township where we live. There we will find the real measure of A Living Bill of Rights.2





The purpose of this “user’s guide” to the Bill of Rights is to help citizens make the Bill of Rights a living document in their everyday lives. Unfortunately, the Bill of Rights did not come with an instruction manual. The language of 1791 can often be difficult to understand and apply more than 200 years later. Therefore, this guide describes the history of each right in the Bill of Rights and explains how the Supreme Court interpreted those rights. It also tells the stories of many “ordinary” people who have helped keep the Bill of Rights a living document—not just an artifact stored under glass at the National Archives in Washington, D.C. Making the Bill of Rights come alive in our communities is the best way to secure those rights for generations to come.















THE BIRTH OF THE BILL OF RIGHTS



The first ten amendments to the United States Constitution became known as the Bill of Rights because they contained many of the fundamental freedoms vital to Americans. These rights were so important that the American people insisted they be added to the new Constitution written in 1787. But the Bill of Rights did not suddenly appear when it was ratified by the states in 1791. It was the result of more than a century of experience with rights in America, and many centuries before that in England.


To understand the Bill of Rights and its history, one must first understand the principles underlying the idea of rights. What is a right? Where do rights come from? Who protects rights? This section helps answer those questions. By understanding both the underlying principles and the historical background of the Bill of Rights, Americans can exercise more fully the rights it guarantees to them.















THE IDEA OF RIGHTS



Calvin, the boy in the cartoon below, thinks he has a “right” to give the wrong answer on his homework. “It’s a free country,” he says; “I’ve got my rights!” But what is a right, and where do rights come from? Does Calvin really have a right to ignore the rules of mathematics?


Even in America, a country based on the protection of rights, Calvin has to do his homework. His rights as an American do not include freedom from math. But there are many other rights that he does have because he lives in the United States. What are rights? Where do they come from? How are rights protected in the United States? The answers to these questions help define the rights of all Americans.
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WHAT IS A RIGHT?


A right is a power or privilege that a person has a just claim to, that belongs to a person by law, nature, or tradition. The first part of this definition—a power or privilege that a person has a just claim to—means to some people that their own individual ideas of fairness determine their rights. That is why Calvin claims he has a right to ignore the rules of math. But one person’s belief that a right exists does not necessarily mean another person must respect it. Calvin’s teacher probably will not respect Calvin’s “right” to be wrong.


Therefore, the second part of the definition—a power or privilege that belongs to a person by law, nature, or tradition—is equally important. A right is supported by law, nature, or tradition and can therefore be enforced against others. Individuals can claim rights based on their own sense of fairness, but without the support of law, nature, or tradition, other people and the government may not recognize or enforce those rights.






[image: image]

Library of Congress


John Locke (1637–1704) was an English political philosopher whose work, Two Treatises on Civil Government (1690), greatly influenced the Declaration of Independence and the U.S. Constitution.








WHERE DO RIGHTS COME FROM?


Are you born with rights, or does the government give them to you? The answer to this question determines how a society views rights. The first view, that people are born with rights, is the theory of natural rights. The second view, that rights come from the government, is the theory of legal rights.


NATURAL RIGHTS



Natural rights are based on the principle that all people by nature have certain rights simply by being human. These rights are higher than any human political system. Natural rights do not come from government. Because they do not come from government, government cannot legitimately take them away. But because they do not come from government, government does not always protect them either.


John Locke, an English political philosopher of the late 1600s, developed a very influential theory of natural rights. He believed that people do not give up their “rights of nature” when they create a government. Moreover, he said that government exists to protect the natural rights of its citizens. Locke’s idea of natural rights had a great impact on the development of rights in America. Thomas Jefferson relied on Locke’s theories when he wrote the Declaration of Independence. It stated that people have “certain unalienable Rights”—including “Life, Liberty, and the pursuit of Happiness”—and that the purpose of government is “to secure these rights.”


LEGAL RIGHTS



Legal rights come from the laws, statutes, and court decisions of a society’s government. A right is a legal right when it is protected by law. A popular saying in the law is “there is no right without a remedy.” This means that a right does not legally exist unless other people are required to respect that right or are held responsible if they violate it. Legal rights are rights created by the government. However, if a government gives a right, it can also take that right away.


FROM NATURAL RIGHTS TO LEGAL RIGHTS



In America, many natural rights have become legal rights as well. Since colonial times, Americans have wanted to make sure that their rights were protected by law. They began listing their rights in the written laws of the colonies and of the states created after independence from England. Americans relied on statutory law, the written codes or statutes created by their legislatures. England used the common law, which was based on custom and the decisions of the courts but was not written down in a legal code. Americans were afraid that if their rights were not written in the law, government officials could violate those rights. Therefore, the American people would not accept the new Constitution of 1787 unless a bill of rights was added. Rights were thus recognized under constitutional law, the highest and most fundamental law in a legal system.


The rights in the Bill of Rights are both natural rights and legal rights. The Bill of Rights differs from the Declaration of Independence in this respect. Because the Declaration of Independence is not a law, the natural rights listed in it are not protected by the government. For instance, a person cannot sue in the courts for violations of the right to the “pursuit of Happiness.” But the Bill of Rights is part of the U.S. Constitution, and the rights it contains are enforced by the courts. The Constitution and the Bill of Rights are the “supreme law of the land” that all other laws, including state constitutions and statutes, must follow.


However, state constitutions can grant more expansive rights than the U.S. Constitution. At times, the Supreme Court tended to protect fewer individual rights under the U.S. Constitution, so then more Americans pursued their rights under state constitutions. Thus, Americans have two sets of constitutional rights: those under the U.S. Constitution and those under the constitution of the state in which they live.
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The words “Equal Justice Under Law” appear atop the U.S. Supreme Court building in Washington, D.C.








HOW ARE RIGHTS PROTECTED IN AMERICA?


The courts have a unique role in protecting rights in America. All government officials, including the president and members of Congress, take an oath to support the Constitution and the Bill of Rights. But what happens if they break that oath, or if they disagree about the meaning of a right? In such cases, the courts have the authority to decide what the Constitution requires.


JUDICIAL REVIEW



Only the courts have the power of judicial review, which means that they can declare a law unconstitutional and make it void. The Supreme Court upheld the power of judicial review in Marbury v. Madison (1803).


In that case, William Marbury asked the Court to issue a writ of mandamus—a legal order forcing government officials to carry out their duties—as it had been authorized to do by the Judiciary Act of 1789. The writ would force Secretary of State James Madison to give Marbury his commission as a justice of the peace. Marbury was one of former President John Adams’s “midnight appointments”—judicial appointments Adams made as he was leaving office in an attempt to increase the influence of his political party, the Federalists. But in the press of business, John Marshall, Adams’s secretary of state, had failed to deliver seventeen of the commissions—among them Marbury’s. President Thomas Jefferson, a Democratic-Republican, ordered his secretary of state, James Madison, not to deliver the commissions that were still left when Jefferson assumed office.
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At the end of his presidency (1797–1801), John Adams made the infamous “midnight appointments” that led to Marbury v. Madison (1803).


Now on the Supreme Court as chief justice, John Marshall heard the case that resulted from his errors as secretary of state. Writing for a unanimous Court, Marshall held that the Judiciary Act of 1789 was unconstitutional. The act authorized the Supreme Court to issue writs of mandamus as part of its original jurisdiction—that is, people could go directly to the Supreme Court for the writ, without having to go to a lower court first and then appeal to the Supreme Court. But the Constitution clearly did not include writs of mandamus in the Supreme Court’s original jurisdiction; changing the Court’s jurisdiction required a constitutional amendment, not an act of Congress. By declaring the Judiciary Act of 1789 unconstitutional, Marshall and the Supreme Court established that “it is emphatically the province and duty of the judicial department to say what the law is”3 and that “a law repugnant to the Constitution is void.”4 Marbury did not get his commission, but the Supreme Court got its most important power.


JUDICIAL INTERPRETATION



Experts disagree about how the courts should exercise the power of judicial review. Some argue that judges should seek to apply the original meaning of the Constitution’s words when it was ratified in 1788. Otherwise, they maintain, unelected judges are just imposing their own political values on the rest of the nation. These “originalists” believe that constitutional change should come through the people via the amendment process, not because judges think a policy is a good idea.


Other scholars argue that the Constitution is written in broad terms, requiring judges to use their “judgment” to interpret and apply such language to modern cases. An unelected judiciary is designed to protect unpopular rights, they say, and if changes in constitutional interpretation are necessary to protect those rights, then such changes are within the judicial power. For example, segregated public schools were legal for many years before the Supreme Court ruled in 1954 that such schools violated the Fourteenth Amendment.





Case Study: Marbury v. Madison (1803)



In this case, the Supreme Court established the power of judicial review by declaring the Judiciary Act of 1789 unconstitutional, because the act changed the original jurisdiction of the Court.




It is, emphatically, the province and duty of the judicial department, to say what the law is.





Chief Justice Marshall delivered the opinion of the Court.




… The Constitution vests the whole judicial power of the United States in one Supreme Court, and such inferior courts as Congress shall, from time to time, ordain and establish.…


In the distribution of this power, it is declared, that “the Supreme Court shall have original jurisdiction, in all cases affecting ambassadors, other public ministers and consuls, and those in which a state shall be a party. In all other cases, the Supreme Court shall have appellate jurisdiction.”…


… If Congress remains at liberty to give this Court appellate jurisdiction, where the Constitution has declared their jurisdiction shall be original; and original jurisdiction where the Constitution has declared it shall be appellate; the distribution of jurisdiction, made in the Constitution, is form without substance.…


… The Constitution is either a superior paramount law, unchangeable by ordinary means, or it is on a level with ordinary legislative acts, and, like other acts, is alterable when the legislature shall please to alter it. If the former… be true, then a legislative act, contrary to the Constitution, is not law; if the latter part be true, then written constitutions are absurd attempts, on the part of the people, to limit a power, in its own nature, illimitable.…


It is, emphatically, the province and duty of the judicial department, to say what the law is. Those who apply the rule to particular cases, must of necessity expound and interpret that rule. If two laws conflict with each other, the courts must decide on the operation of each. So, if a law be in opposition to the Constitution; if both the law and the Constitution apply to a particular case, so that the court must decide that case, conformably to the law, disregarding the Constitution; or conformably to the Constitution, disregarding the law; the court must determine which of these conflicting rules governs the case: this is of the very essence of judicial duty. If then, the courts are to regard the Constitution, and the Constitution is superior to any ordinary act of the legislature, the Constitution, and not such ordinary act, must govern the case to which they both apply.…


Thus, the… Constitution of the United States confirms and strengthens the principle, supposed to be essential to all written constitutions, that a law repugnant to the Constitution is void; and that courts, as well as other departments, are bound by that instrument.












[image: image]

Photograph by Franz Jantzen, Collection of the Supreme Court of the United States


The justices of the U.S. Supreme Court for the 2017–18 term were, left to right: Ruth Bader Ginsburg, Elena Kagan, Anthony Kennedy, Samuel Alito, John Roberts, Sonia Sotomayor, Clarence Thomas, Neil Gorsuch, and Stephen Breyer.








Experts also disagree about the role of politics in the judiciary. Some say that the law is, or should be, based on neutral principles. A good judge, they say, is immune to politics. Chief Justice John Roberts compared judges to umpires at a baseball game, not biased for any team. Others argue that no human beings, including judges, are ever immune to politics. According to these scholars, judges always interpret the law based on their own personal values.


The Supreme Court has shown certain liberal or conservative trends based on the philosophical leanings of its members. When the Court was led by Chief Justice Earl Warren (1953–1969), for instance, it tended to be more liberal. The Warren Court upheld many rights for criminal defendants and gave broad protections to civil liberties. The Court under Chief Justice Warren Burger (1969–1986) was divided, issuing both liberal and conservative rulings. During the term of Chief Justice William Rehnquist (1986–2005), the Court became more conservative, enforcing states’ rights and limiting the rights of criminal defendants. After Chief Justice John Roberts was appointed in 2005, the Supreme Court was divided, issuing liberal rulings on gay rights and conservative rulings on criminal justice.


THE SUPREME COURT IN ACTION



When the Supreme Court reaches a decision in a case, it issues an opinion—a written explanation of the reasons for the decision. The majority opinion gives the decision of the Court and the reasons why the majority of the Court supported it. A concurring opinion is written by justices who agree with the majority’s decision but for different reasons. A dissenting opinion is written by justices who disagree with the Court’s decision.


The Supreme Court, as the highest court in the land, has the final say on what the Constitution and the Bill of Rights mean. Congress cannot pass a law to change a decision of the Supreme Court on constitutional issues, nor can the president alter it. Only the people, by amending the Constitution itself, can change how the Supreme Court interprets a right in the Bill of Rights.


RIGHTS IN A DEMOCRACY



Rights take on added importance in a democracy, a form of government in which the majority rules. As James Madison, the principal author of the Bill of Rights, pointed out:




Wherever the real power in a government lies, there is the danger of oppression. In our government, the real power lies in the majority of the community, and the invasion of private rights is chiefly to be feared, not from acts of government contrary to the sense of its constituents, but from acts in which the government is the mere instrument of the major number of constituents.5





Responding to Madison’s fear, the Bill of Rights is designed to protect the rights of the minority in a system of majority rule. It is a document in which “We, the People” have agreed to limit ourselves, to say that some rights are so important that they cannot be voted on by the majority. Thus, the United States has a constitutional democracy—a government in which the people rule, but with certain limits. The Bill of Rights sets forth those limits.















THE HISTORY OF THE BILL OF RIGHTS



Rights in America did not begin in 1791 with the Bill of Rights. Colonial Americans began protecting rights almost as soon as they arrived in the new world. This chapter traces the Bill of Rights from its roots in England, through its beginnings in colonial America, to its final form in the new nation.


James Madison, who played a key role in drafting both the Constitution and the Bill of Rights, wrote to a friend in 1834: “You give me a credit to which I have no claim in calling me ‘the writer of the Constitution of the U.S.’ This was not like the fabled goddess of wisdom the offspring of a single brain. It ought to be regarded as the work of many heads and many hands.”6


This quote is no less true of the Bill of Rights. While Madison was the principal author of the Bill of Rights, he relied almost totally upon the existing provisions in state bills of rights—which were themselves the result of hundreds of years of human experience about rights.



ENGLISH ROOTS



The history of rights in America begins with the history of rights in England. Since the United States began as English colonies, many of the rights the colonists demanded were rights they believed they had as Englishmen. These rights came from three major English documents: the Magna Carta, the Petition of Right, and the English Bill of Rights.


MAGNA CARTA (1215)


A group of English barons, tired of heavy taxes and arbitrary actions by the king, forced King John to sign the Magna Carta (Latin for “great charter”) at Runnymede in 1215. It guaranteed such fundamental rights as trial by jury and due process of law, a requirement that government be fair in its actions. Originally, these rights applied only to noblemen, but over time they were extended to all English people. By today’s standards, the Magna Carta did not contain many fundamental rights, but it established the principle that the monarch’s power is not absolute. As the modern British leader Winston Churchill stated, “here is a law which is above the King and which even he must not break.”7


PETITION OF RIGHT (1628)


The monarchs of England did not always respect the Magna Carta in the 400 years that followed its signing. Parliament, the English legislature, gradually grew in influence during that time. In 1628, Parliament enacted a statute limiting the power of the king, Charles I, and refused to approve more taxes until the king signed the law. This statute, known as the Petition of Right, prohibited the king from arresting people unlawfully and quartering troops in private homes without the owners’ consent. The Petition of Right challenged the divine right of kings by reasserting that even the monarch must obey the law of the land.


BILL OF RIGHTS (1689)


Charles I’s arbitrary behavior led to a civil war and his execution in 1649. His son, Charles II, was restored to the throne in 1660, but disputes continued between the monarch and his subjects. James II, Charles II’s brother, became king in 1685, but he also alienated his subjects with his promotion of Catholicism and violations of the law. In 1688, James was forced to abdicate as part of the Glorious Revolution, and Parliament offered the crown to William of Orange and his wife, Mary.


As a condition of their rule, William and Mary had to agree to an act of Parliament in 1689 known as the Bill of Rights. It guaranteed the right of British subjects to petition the king and to bear arms, as well as prohibiting excessive bails and fines and cruel and unusual punishment. The English Bill of Rights was the first document to be called a bill of rights, but it protected far fewer individual rights than the American Bill of Rights of 1791.
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William and Mary of Orange, a region in the Netherlands, were invited to assume the British throne only if they agreed to the English Bill of Rights of 1689.








The term “bill of rights” refers to the English document’s origin in Parliament as a bill, the first step in making a law. While the American Bill of Rights uses the same name, it is part of the U.S. Constitution, not a statute like the English Bill of Rights. A constitution is the most important, most fundamental law of the land, whereas a statute is part of everyday lawmaking. A statute can be changed by a simple majority of the legislature, whereas the U.S. Constitution can only be amended by a two-thirds majority in both houses of Congress (or a national convention called by two-thirds of the states) and a three-fourths majority of the states. Therefore, rights protected by the Constitution are more secure than rights protected by a statute because they are more fundamental and cannot be taken away as easily.



AMERICAN BEGINNINGS



Colonial Americans built upon their English heritage when developing rights in the new land. But they also went beyond it. In fact, many colonies had laws protecting rights long before the English Bill of Rights that far exceeded its scope. Americans protected rights in the founding charters of the colonies and in the constitutions of the state governments formed after independence from England.


Rights were crucial to America’s founding. Because their rights in England were threatened, many future Americans left their homeland to form new colonies in a strange land. And because their rights were threatened, the colonists declared independence from England and created a new nation to secure those rights.


COLONIAL CHARTERS AND LAWS



Many of the first English colonists in America sought to escape violations of their rights in their native land. Among these were the Pilgrims of Massachusetts, the Catholics of Maryland, and the Quakers in Pennsylvania. Not surprisingly, then, these colonists worked to protect some measure of individual rights in their new home. Colonial governments protected rights both in their colonial charters, or constitutions, and in the statutes enacted by the colonial assemblies, or legislatures.


Several colonial charters guaranteed the rights of Englishmen for the colonists. The rights of Americans were not to be inferior to those of their English siblings. Other colonies attracted settlers by going beyond the rights of Englishmen. Maryland, for example, was founded as a haven for Catholics but, needing more settlers, extended the right of religious toleration to other Christians as well. It was the first American colony to recognize some degree of freedom of conscience. “Without religious toleration,” wrote the third Lord Baltimore, a descendant of Maryland’s founder, “in all probability this province had never been planted.”8


Most colonies were not as generous as Maryland. Indeed, colonies founded to escape religious persecution in England, such as the Puritan colony of Massachusetts Bay, were often quick to deny religious freedom to others in America. But overall, the colonial charters and laws protected a broad sweep of rights. In 1641, Massachusetts Bay enacted the first detailed protection of rights in America, the Massachusetts Body of Liberties. Other colonies also protected rights, either in their charters or in their laws.


The colonial charters and laws provided far more detailed protection for individual rights than did the English documents guaranteeing rights. These colonial laws covered many of the rights later protected by the American Bill of Rights. However, rights under colonial law were less secure than those in the U.S. Bill of Rights because, like the English laws, the colonial charters and laws could be changed more easily than the U.S. Constitution. Even the colonial charters could be altered by the king or Parliament at will.
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Colonial opposition to the Stamp Act took various forms, including this teapot.









REVOLUTIONARY DECLARATIONS



With the American Revolution came more documents declaring the rights of the colonists. The Stamp Act Congress, composed of delegates from nine colonies, met in 1765 to protest England’s imposition of the first direct tax on its American colonies. The tax covered various printed documents, including newspapers—all of which had to carry a special stamp. The Congress issued a “Declaration of Rights and Grievances,” which stated that the colonists were entitled to all the rights of Englishmen. It also asserted the rights of petition and jury trial for the colonists.


In 1772, the Boston Town Meeting issued “The Rights of the Colonists and a List of Infringements and Violations of Rights.” This document restated the principle that the colonists were entitled to the rights of Englishmen. It also asserted some new rights not listed in the colonial charters. One of these was the protection from general warrants, which later appeared in the Fourth Amendment of the Bill of Rights. A general warrant allowed the British officials to search colonial homes and businesses at will, without any restrictions, to look for smuggled goods on which import duties had not been paid.


Delegates from every colony except Georgia met at the First Continental Congress in September 1774. Samuel Adams urged the Congress to “agree in one general bill of rights” to address the grievances of the colonists. The congress issued its “Declaration and Resolves,” which yet again claimed the rights of Englishmen for the colonists. It also listed other specific rights, among them the right to trial by jury in the local area—protesting the British power to send Americans back to England to be tried for some offenses. One printing of the “Declaration and Resolves” entitled it “The Bill of Rights,” reflecting a popular conception that it was the American equivalent of the English Bill of Rights of 1689. This was the first use of the term “bill of rights” to refer to an American document.


By 1776, the momentum had shifted toward independence, and the colonists were more concerned about their rights as Americans than as Englishmen. The Second Continental Congress voted to declare independence from Britain on July 2, 1776, and approved Thomas Jefferson’s draft of the Declaration of Independence on July 4, 1776. Jefferson relied on John Locke’s theory of natural rights to justify the American case for independence. The Declaration stated that all people are entitled to “certain unalienable Rights” (rights that cannot be taken or given away) and that the purpose of government is “to secure these rights.” While the Declaration of Independence was not a bill of rights as such, it did list some basic rights violated by King George, including the right to trial by jury in the local community and the prohibition on quartering troops in private homes without the owners’ consent.
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Colonial protesters in 1776 pull down a statue of King George III, which was melted down for ammunition.








None of the revolutionary documents stating the rights of the colonists had the status of law. They were declarations of principles, not actual bills of rights. The colonists had no authority to provide legal protections for rights until they established new governments for the states and the nation after independence from Britain.


STATE CONSTITUTIONS



The first colony to form a new government as a state was Virginia. In June 1776, even before the Declaration of Independence, Virginia adopted a new constitution, prefaced by a declaration of rights. The Virginia Declaration of Rights contained a comprehensive list of rights, including many that would later appear in the U.S. Bill of Rights. George Mason, a Virginia planter self-taught in the law, drafted the Virginia Declaration. Mason was able to write the document quickly and with little opposition because he drew on the consensus that had developed among the colonists about the rights that should be protected by a constitution.


The Virginia Declaration of Rights of 1776 is sometimes called the first real bill of rights in America because, like the U.S. Bill of Rights, it was not a statute, but part of a constitution adopted by a popularly elected convention. It served as a model for eight of the twelve other states that formed new constitutions during the revolutionary period. Like Virginia, their constitutions included specific bills of rights at the very beginning. The other four state constitutions also contained provisions protecting rights, but they were spread throughout the documents, not listed separately at the outset—the same method followed by the original U.S. Constitution of 1787. All of the basic individual rights that later became part of the U.S. Bill of Rights were included in these state constitutions of the revolutionary period.


ARTICLES OF CONFEDERATION



While the new state governments protected individual rights, the new national government did not. The Articles of Confederation, the first constitution of the United States, contained no separate bill of rights, nor any provisions equivalent to those in the state constitutions. One reason for this lack of protection was that the Articles of Confederation created a very weak national government. States retained virtually all powers, so a national bill of rights did not seem necessary.


While the national government had no power over rights in the states, it did control the new territories created from lands formerly claimed by some states. Some of this land—the future states of Ohio, Indiana, Illinois, Michigan, and Wisconsin—was called the Northwest Territory. To govern this territory, the Confederation Congress enacted the Northwest Ordinance, which contained the first bill of rights enacted by the federal government. The Northwest Ordinance protected many of the traditional rights covered by the state declarations of rights. But a bill of rights that applied to all regions and all powers of the national government came only when the national government itself was changed.
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Architect of the Capitol


George Washington presided over the 55 delegates from 12 states that composed the Constitutional Convention, which met from May 25 to September 17, 1787, at Independence Hall in Philadelphia, Pa.









RIGHTS AND THE NEW CONSTITUTION



The weak national government under the Articles of Confederation created many problems. In 1787, these problems finally led to a convention to draft a new charter for the national government, the Constitution of the United States. But the Constitution’s lack of a bill of rights became the main reason many people opposed it. Many states refused to ratify the Constitution until they were assured a bill of rights would be added. Even after three-fourths of the states ratified the Constitution in 1788, some states threatened to call a second convention to weaken its powers. The struggle did not end until a bill of rights was finally added to the Constitution.


THE CONSTITUTIONAL CONVENTION



The Confederation Congress called a convention in 1787 to amend the Articles of Confederation. The convention, which met in Philadelphia from May to September, soon abandoned the Articles and began to draft a new Constitution for the United States. This document greatly increased the powers of the national government, but it did not contain a separate bill of rights.


The Constitution did protect several individual rights in its text, however. Among them were:




• the right of habeas corpus, which prevents arbitrary imprisonment by government officials


• the right of trial by jury in criminal cases


• a ban on bills of attainder, which are legislative acts that convict a person of a crime without a trial


• a ban on ex post facto laws, which make actions criminal after they have been committed


• a guarantee that the citizens of each state are entitled to the privileges and immunities of citizens of other states


• a ban on religious tests for officials of the national government




THE MASON-GERRY MOTION



Despite the protections of individual rights in the text of the Constitution, some delegates to the convention believed strongly that a separate bill of rights should be added. George Mason of Virginia, the author of the Virginia Declaration of Rights, brought up the subject on September 12, in one of the final sessions of the convention. He wished that “the plan had been prefaced with a Bill of Rights and would second a motion made for the purpose.” Elbridge Gerry of Massachusetts made a motion “to appoint a committee to prepare a Bill of Rights,”9 which Mason seconded. But the motion was defeated unanimously, with the delegates voting as state units.


Why did the convention totally reject Mason’s proposal for a bill of rights? Some scholars argue that the plan was presented too late in the convention, when delegates were exhausted by one of the hottest summers in Philadelphia history (in an age before air conditioners and deodorants). But Mason argued at the convention that a bill of rights would not take long to draft, that “with the aid of the state declarations, a bill might be prepared in a few hours.”10 This, indeed, had been Mason’s experience when drafting the Virginia Declaration of Rights, again reflecting the consensus that had developed as to what individual rights should be protected by a constitution.


Roger Sherman, a delegate from Connecticut, stated that a bill of rights was unnecessary. The state declarations of rights offered sufficient protection, he said, and the national government had no power to violate the rights protected by the states. But as George Mason noted, the Supremacy Clause of the Constitution made it and laws of the United States the “supreme law of the land,” superior to the state declarations of rights. Thus, Mason later wrote, “the declarations of rights in the separate states are no security.”11


After the convention, another attempt was made to add a bill of rights to the new Constitution. Richard Henry Lee of Virginia made a motion in the Confederation Congress to amend the Constitution with a bill of rights before it was submitted to the states for ratification, or formal approval. Congress, however, rejected Lee’s motion.


To take effect, the Constitution had to be ratified by nine states. Special state conventions were elected to decide if the Constitution should be ratified. These conventions became arenas for the struggle between the Federalists, who supported the Constitution, and the Anti-Federalists, who opposed it.





The Courage of Their Convictions: George Mason





I would sooner chop off my right hand than set it to the Constitution as it now stands.





George Mason (1725–1792) lived on his plantation at Gunston Hall in Fairfax County, Virginia, a few miles down the Potomac River from George Washington’s home at Mount Vernon. Washington and Mason were close friends as well as neighbors.


Mason is best known as the author of the Virginia Declaration of Rights. Although he was not formally trained in the law, Mason had read widely about political and legal issues. He was also renowned as a great debater.


George Mason represented Virginia at the Constitutional Convention in 1787. He advocated abolishing the slave trade, later calling it “diabolical in itself and disgraceful to mankind”—although he himself held slaves.12 Mason also made a motion to add a bill of rights to the new Constitution. Defeated on both the slave trade and the bill of rights issues, Mason refused to sign the Constitution. At one point during the debates, he declared that he would “sooner chop off his right hand than put it to the Constitution as it now stands.”13


Leading the opposition to the new Constitution, Mason gave his principal objection: “There is no declaration of rights.”14 Mason drafted Virginia’s proposed amendments to the Constitution, which Madison relied upon heavily, along with the Virginia Declaration of Rights, in drafting the Bill of Rights.


Mason lived to see the Bill of Rights be added to the Constitution, but he paid a price for his stand: George Washington never forgave him for opposing the Constitution. Mason sacrificed his longtime friendship with Washington to secure a bill of rights for his country.
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Internet Archive


George Mason wrote the first bill of rights that was part of a constitution in the United States.












THE FEDERALISTS



Federalists supported the Constitution because of the increased powers of the new federal government. James Madison was one of the most important Federalist leaders because of the critical role he played in drafting the Constitution. Other Federalists included John Jay and Alexander Hamilton of New York. Together with Madison, they wrote the Federalist papers, a lengthy series of newspaper articles defending the new Constitution.


In Federalist 84, Alexander Hamilton outlined the reasons why Federalists opposed adding a bill of rights to the Constitution. He pointed out that several states had no bill of rights in their constitutions, including New York—one of the largest and most influential states. He also emphasized that the proposed federal Constitution protected a number of individual rights in its text. Beyond being unnecessary, Hamilton argued, a bill of rights could well prove dangerous because it might imply powers that the government did not have. “Why declare things that shall not be done,” Hamilton asked, “which there is no power to do?” Finally, Hamilton argued, “the constitution is itself in every rational sense, and to every useful purpose, a Bill of Rights” because it specified “the political privileges of the citizens in the structure and administration of the government.”


THE ANTI-FEDERALISTS



Anti-Federalists opposed the Constitution because they feared the expanded powers of the federal government. They worried that the federal government under the Constitution would be just as tyrannical as the British king they had recently opposed. Key Anti-Federalist leaders included George Mason and Patrick Henry of Virginia.


The Anti-Federalists were the chief advocates for a bill of rights, and the absence of one in the new constitution became the greatest stumbling block to its ratification. Anti-Federalists pointed out that the new government would have all powers “necessary and proper” to carry out its expressed powers. They feared that this implied power was unlimited and could easily be used to repress individual rights.


STATE RATIFYING CONVENTIONS



The state conventions held to ratify the Constitution became a battleground between Federalists and Anti-Federalists. Support for a bill of rights was so strong in some states that many Federalists, among them James Madison, conceded the issue. The question then became whether states should ratify the Constitution before a bill of rights was added, assuming one would later be proposed by the first federal Congress, or refuse to ratify it until a bill of rights was added by a second constitutional convention. Federalists feared that another convention would give some Anti-Federalists the opportunity to strip the new government of its important powers. They urged states to ratify the Constitution with no conditions, but to recommend possible amendments to the first Congress that would convene after the Constitution was ratified by nine states.


The Federalist position finally prevailed. Only one state, North Carolina, refused to ratify the Constitution until a bill of rights was added. Five other states ratified with a recommendation for later amendments, including both Virginia and New York, two large and influential states. Of these, Virginia proposed the most comprehensive list of amendments. The amendments proposed by the states included almost all of the individual rights that would later be protected in the federal Bill of Rights.


When New Hampshire became the ninth state to ratify, on June 21, 1788, the Constitution went into effect. The Confederation Congress passed a law establishing New York City as the capital of the new government. It also set dates early in 1789 for the presidential election and for the meeting of the first federal Congress. The new government was about to begin.
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This woodcut commemorates the ratification of the Constitution by eleven states, indicated in order from left to right. North Carolina did not ratify the Constitution until November 1789; Rhode Island ratified it in May 1790.









CREATING THE BILL OF RIGHTS



Despite the clear mandate from many states for a federal bill of rights, the new Congress delayed acting on the measure. Only with the prodding of James Madison, then a U.S. representative from Virginia, did Congress finally submit a bill of rights to the states for ratification. Madison’s action stopped the momentum for a second constitutional convention, and the new government under the Constitution was finally secure.




Letters of Liberty


Thomas Jefferson and James Madison enjoyed a lifelong friendship. In letters written from 1787 to 1789, while in Paris as U.S. minister to France, Jefferson convinced Madison that a bill of rights was necessary.




A bill of rights is what the people are entitled to against every government on earth.





Thomas Jefferson to James Madison, December 20, 1787




… I will now add what I do not like [about the U.S. Constitution]. First the omission of a bill of rights providing clearly… for freedom of religion, freedom of the press, protection against standing armies, restriction against monopolies, the eternal and unremitting force of the habeas corpus laws, and trials by jury in all matters of fact triable by the laws of the land.… Let me add that a bill of rights is what the people are entitled to against every government on Earth, general or particular, and what no just government should refuse, or rest on inference.…





James Madison to Thomas Jefferson, October 17, 1788




… My own opinion has always been in favor of a bill of rights, provided it be so framed as not to imply powers not meant to be included.… At the same time I have never thought the omission a material defect, nor been anxious to supply it even by subsequent amendment, for any other reason than that it is anxiously desired by others. I have favored it because I supposed it might be of use, and if properly executed could not be of disservice. I have not viewed it in an important light.…


Experience proves the [ineffectiveness] of a bill of rights on those occasions when its control is most needed. Repeated violations of these parchment barriers have been committed by overbearing majorities in every state. In Virginia I have seen the bill of rights violated in every instance where it has been opposed to a popular current.… Wherever the real power in a government lies, there is the danger of oppression. In our government, the real power lies in the majority of the community, and the invasion of private rights is chiefly to be [feared], not from acts of government contrary to the sense of its constituents, but from acts in which the government is the mere instrument of the major number of the constituents.… Wherever there is an interest and power to do wrong, wrong will generally be done, and not less readily by a powerful and interested party than by a powerful and interested prince.…





Thomas Jefferson to James Madison, March 15, 1789




… In the arguments in favor of a declaration of rights, you omit one which has great weight with me, the legal check which it puts into the hands of the judiciary. This is a body, which if rendered independent, and kept strictly to their own department merits great confidence for their learning and integrity.…


… Experience proves the [ineffectiveness] of a bill of rights. True. But [though] it is not absolutely [effective] under all circumstances, it is of great potency always.… A brace the more will often keep up the building which would have fallen with the brace the less.








MADISON’S ROLE



Although James Madison was the principal sponsor of the Bill of Rights in Congress, he had at first opposed adding a bill of rights to the Constitution. As a Federalist, and one of the chief authors of the Constitution, Madison saw a bill of rights as unnecessary. But Madison’s friendship with Thomas Jefferson helped change his mind. Even though Jefferson wrote the Declaration of Independence, he had not participated in the Constitutional Convention because he was then U.S. minister to France. Madison and Jefferson wrote letters to each other discussing the merits of a bill of rights.


Jefferson argued that “a bill of rights is what the people are entitled to against every government on earth, general or particular, and what no just government should refuse, or rest on inference.”15 Madison believed that a bill of rights would be little more than a “parchment barrier”16 against the will of the majority. But Jefferson reminded Madison that one great strength of a bill of rights was “the legal check which it puts into the hands of the judiciary.”17 Madison repeated Jefferson’s point when he introduced his draft of the Bill of Rights in Congress, saying: “independent tribunals of justice will consider themselves in a peculiar manner the guardians of those rights.”18


Madison had reversed his original opposition to a bill of rights by the time he ran for Congress from Virginia against James Monroe. A key to Madison’s victory over Monroe was his promise to work for passage of a bill of rights in Congress.


When the new Congress convened, Madison quickly acted to fulfill his campaign pledge. On May 4, 1789, Madison announced to the House of Representatives his intention to propose amendments to the Constitution protecting individual rights. The next day both Virginia and New York applied to Congress to call a second constitutional convention. Madison was able to delay immediate action on the applications. He worried that some Anti-Federalists were using the lack of a bill of rights as an excuse to call a constitutional convention that would take away the government’s powers. The momentum for a second convention finally ended when Madison introduced his suggested amendments in June.


Despite the states’ demands for a bill of rights, Madison had difficulty convincing Congress to act. At the time, Congress was preoccupied with import duties, which were necessary to finance the government. Some legislators believed that proposed amendments should wait until more experience was gained about the specific flaws in the new government. But Madison warned that if Congress continued to postpone action, the public “may think we are not sincere in our desire to incorporate such amendments in the constitution as will secure those rights, which they consider as not sufficiently guarded.”19 On June 8, Madison introduced his proposed amendments.
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Doodling by Thomas Lloyd, a stenographer, on his notes of debates in the First Congress indicates that he might have been an unreliable record-keeper. Unfortunately, Lloyd’s notes, printed as the Congressional Register, are the chief source of information regarding the intentions of the framers of the Bill of Rights.








THE FIRST DRAFT



Madison’s first draft for the Bill of Rights was not a separate bill of rights listed together, to be added at the end of the original Constitution as its first amendments. Rather, he intended for his amendments to be inserted into the actual text of the original Constitution at the appropriate places. Madison based his proposals on the amendments recommended by the state ratifying conventions, in particular those from Virginia. One might say that Madison was the editor of the Bill of Rights, not its author. He did not rely on his own original ideas, but rather selected among the nearly 100 different provisions offered by the states. Madison chose amendments on which there was a consensus among the states. He specifically avoided any that might prove controversial, which would delay their ratification in the states and make a second constitutional convention more likely.


One big difference between Madison’s proposed protections of rights and similar provisions in the states was the tone of the language. State declarations of rights said that rights such as free speech “ought” not be denied. Madison’s version said that rights “shall” not be denied. Saying a right “ought” not be denied implied that it could be violated if necessary; saying a right “shall” not be denied meant that it could never be legally violated. “Ought” said that a right was just a good idea; “shall” said that it was a command.




A “Nauseous Project”


James Madison (1751–1836) was a reluctant supporter of the Bill of Rights, although he is credited as its author. As a Federalist, Madison initially opposed adding a bill of rights to the Constitution. But his friend Thomas Jefferson and the voters of Virginia convinced Madison that a bill of rights was both philosophically sound and politically necessary.


Madison faced an uphill battle getting the Bill of Rights through the first Congress. When the legislators finally agreed to hear Madison’s suggested amendments, they criticized his proposals unmercifully. Opponents referred to Madison’s amendments as “milk and water” and “water gruel” designed to cure the imaginary illnesses of the public.


Some Anti-Federalists in Congress accused Madison of more ominous motives. By offering the people meaningless amendments, they argued, Madison was distracting attention from the serious dangers to liberty posed by a strong central government. Madison’s critics charged that his amendments were “a tub thrown out to a whale”—referring to sailors’ practice of throwing out a wooden tub to distract the whale and prevent it from attacking the ship itself.


Even George Mason, the chief advocate of a bill of rights, offered Madison little support. Mason commented that Madison had become, after his election to Congress, the “patron of amendments.” Mason added, “perhaps some milk and water propositions may be made… by way of throwing out a tub to the whale; but of important and substantial amendments, I have not the least hope.”20


Congressional debates over the Bill of Rights were, in Madison’s words, “extremely difficult and fatiguing” and “exceedingly wearisome.” Indeed, members of Congress challenged each other to duels at one passionate point in the debates. After months of congressional deliberations, Madison wrote to a friend that the Bill of Rights had become a “nauseous project.”21 But Madison’s skill as a lobbyist finally paid off, and Congress approved the final version of the Bill of Rights on September 25, 1789.
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James Madison was the first U.S. president to earn a graduate degree.












THE HOUSE AND SENATE VERSIONS



Madison’s original draft contained every provision that became part of the U.S. Bill of Rights. But during congressional debate, the format of Madison’s proposal was changed, and several of Madison’s suggested amendments were eliminated. Those eliminated were a general declaration of the theory of popular government, a prohibition of state violations of certain individual liberties, a limit on appeals to the Supreme Court, and a statement of the separation of powers doctrine.


The House of Representatives adopted Roger Sherman’s motion that Madison’s amendments be added to the end of the Constitution, not incorporated within the text. On August 24, 1789, the House passed seventeen proposed amendments, making few changes to the substance of Madison’s original proposals. The Senate reduced those amendments to twelve by combining some and eliminating others. The Senate also weakened the language on religious freedom, but the conference committee that reconciled the House and Senate versions restored the religious liberty protections. On September 25, 1789, Congress asked the president to send the twelve proposed amendments to the states for ratification.


RATIFICATION



Most states moved quickly to ratify the Bill of Rights. Nine states had ratified the Bill of Rights by the end of June 1790—most importantly North Carolina and Rhode Island, which had previously refused to join the Union. When Vermont became a state in 1791, however, the number of states needed to ratify the Bill of Rights increased to eleven.


Anti-Federalists in the states charged that the proposed Bill of Rights only distracted people from the real problem of increased governmental powers. Nonetheless, the amendments met with popular approval, and only two failed to be ratified: one changing the apportionment of Congress and the other forbidding congressional pay raises to take effect until after the next election. The Bill of Rights thus became ten amendments, not twelve. On December 15, 1791, Virginia became the eleventh state to ratify the Bill of Rights, and it became part of the law of the land. Three of the original states—Massachusetts, Georgia, and Connecticut—did not ratify the Bill of Rights until 1939, celebrating the 150th anniversary of the submission of the Bill of Rights to the states for ratification.


And in 1992, enough states had finally ratified—over a period of 200 years—the proposed amendment about congressional pay raises. It became the Twenty-seventh Amendment to the Constitution.


THE SCOPE OF THE BILL OF RIGHTS



As the Supreme Court held in Barron v. Baltimore (1833), the Bill of Rights applied only to the national government, not the states. Thus, only the national government was forbidden to pass laws abridging those freedoms listed in the Bill of Rights. Madison had initially proposed an amendment prohibiting the states from violating “the rights of conscience, or the freedom of the press, or the trial by jury in criminal cases.” Congress defeated the amendment, although Madison viewed it as “the most valuable amendment in the whole list.”22


When the Fourteenth Amendment was added to the Constitution in 1868, however, the status of the Bill of Rights regarding the states began to change. The primary author of the Fourteenth Amendment had argued that it made the Bill of Rights applicable to the states. Yet the Supreme Court waited almost thirty years before slowly extending, one by one, most of the guarantees of the Bill of Rights to the states. Only then was the birth of the Bill of Rights finally complete.
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