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Introduction



TO MANY WHO MAY BE DRAWN TO THIS BOOK, THE SADISTIC theatrics of Trump-era immigration policies have come as a shock. Images of families sleeping on gravel under a highway overpass, children in cages, and relatives separated by a racist Muslim ban contradict national self-understandings of the United States as a country of immigrants, or at least of humane laws. But this self-understanding never actually reflected the everyday experiences common to immigrants. The lives of most immigrants in the United States have often been marked by violence, cruelty, and exploitation. For a long time, social mobility dictated that those immigrants’ children and grandchildren would never know how bad things were for their forebears, allowing all of us to view our history and ourselves through a rosy lens.


My own family—my mother, her sister, and their parents—arrived in the United States in 1950, after surviving the Holocaust and living for years in a displaced persons camp outside Vienna. Did they do things the “right way,” as some people define it when distinguishing documented from undocumented immigrants? They had their papers—visas and clean bills of health. But their papers came by accident, as a matter of luck and persistence, not through a welcoming invitation to become American. They had evaded the numerous laws that were in place to keep as many immigrants like them as possible out of the country. Jews, Eastern Europeans especially, had not been welcome in the United States for a long time.


I carry with me everywhere the passport picture of my mother, Reggie, as a young child about to set foot on the boat that took them to the United States. In the photo, she sits, bright eyes shining, smiling, hands clasped in front of her with anticipation. She still adopts that expression today, when something we have long hoped for comes on the horizon. Going to America was the dream her family had nurtured as they made do in a refugee camp where they lived with other displaced families, separated only by sheets hung from the ceiling. She will also be the first to tell anyone who suggests otherwise that this country was and remains a disappointment. It wasn’t just the cottony, flavorless loaves of supermarket bread, or the fact that Christmas, which is when they arrived, turned out to be the only time of the year when all the radio stations played beautiful classical music. The letdown had much deeper roots. My grandfather, Chaim, had longed for a formal education since he had been forced to leave school at age nine. But it wasn’t possible to both go to school and work the grueling hours of backbreaking labor required to wrench the family out of insecurity and into the middle class. Worse, no one around him seemed to find this surprising or wrong. As a young man in Europe, in a brief moment of freedom, he had been drawn to discussions of socialist politics and theory. In the United States he could belong to a union, but there wasn’t much socialism to be found, particularly of an intellectual variety. In the land of opportunity, most of the opportunity consisted of bosses and company owners helping themselves to the benefits afforded by immigrant labor, race privilege, and other forms of power.


In school, my mother observed among her peers the same lack of interest in education for education’s sake. She applied to Union College, which wasn’t yet accepting women, because it was inconceivable to her that she would not be allowed to attend. She was accepted, matriculated, and graduated, and then she faced even larger obstacles when she entered a PhD program where no one wanted to supervise women researchers. Each university she worked for was more corrupt than the last, and vulnerable people around her—immigrants, disabled people, and people who came to the Northeast from poorer, more rural places—were treated terribly, often in plain sight of others who could have helped but were indifferent or complicit.


To people who have been disappointed in our country for a long time, the Trump era is not a shock. They already knew that the United States is prone to nativism, sexism, and racism, and that among those who aren’t nativist, sexist, and racist are people who prefer to believe myths about liberty and justice rather than see the country for what it is. To the cynics, “This is not who we are” is self-delusion. The United States is a country that had trafficked in chattel slaves but didn’t repeal restrictions on immigration from African countries until 1965; a country that aggressively executed a genocide of indigenous people in order to expropriate their land; a country that admitted Chinese workers and then succumbed to a movement to drive them out; a country where employers felt comfortable telling the Irish they need not apply; a country that rounded up people of Japanese descent, took their possessions, and tried to repatriate them; a country that violently drove Mexican Americans off land that had not too long prior been forcibly taken from Mexico.


The Muslim ban; the rejection of refugees and asylum seekers; the ease with which people ask, “What will we get out of the deal if we let you come here?”—all of “this” is exactly who we are and who we have always been. Those of us who do not like “this” do not have to accept the past as prologue. But we have our work cut out for us if we want to reframe narratives about nonexistent border crises, illegality, and dangerous immigrants.


Illegal is just a small part of that larger project. Its chapters contain a narrative about modern nativism, much of which is predicated on the supposed illegality of people trying to enter the country. Undocumentedness itself is a status that we legislated into existence—and one we can also legislate right back out of existence. Because any rules about what is legal or illegal start with legislative action, I have worked hard in this book to show where there is a legislative path out of our current conundrum, in which it has become impossible for most people who want to immigrate legally to do so. Achieving a legislative consensus on any changes will be tremendously difficult. But we can take some comfort from the fact that, in the past, moments of extreme nativism have been followed by opportunities to undo the damage. Smart, persistent activism over a period of years can propel us away from “this” and toward the country we want to be.















CHAPTER ONE



Enforcement Gone Rogue


IT CAN BE VERY DIFFICULT TO PERCEIVE THE PRECISE POINT AT which a democracy unravels and becomes a police state. But if you lived near the US-Mexico border in Texas in 2018, your daily routine may already have forced you into contact with characteristic features of authoritarianism like checkpoints, fortifications, heavily armed police, and constant surveillance. To accommodate the terrain around the Rio Grande River, large segments of the border wall have been located well within the United States. This leaves students, workers, and anyone else who needs to get from one side of the wall to the other with the choice between traveling through checkpoints or compromised sections of wall. People going about their daily business might never leave the United States but must still cross a border because of where border fortifications have been situated. Property owners have to use remote controls to open gates just to reach parts of their own land that have been walled off. Above, the buzz of Predator B drones, Black Hawk helicopters carrying armed agents, and man-hunting radar are now as much a part of the soundscape as the wind rustling brush. Sometimes armed civilians with no legal authority at all—self-appointed citizen militia border patrols—profile and harass people who they decide are suspicious.


Meanwhile, near the northern border of the country, residents who need to travel by train or bus are likely to be detained while armed Border Patrol agents search the vehicle they’re on and question passengers, regardless of whether they are crossing the border or even if they are particularly near it. Actually crossing the border is even more fraught. Many remember a time when they could take day trips to Canada and maybe flash a driver’s license if they crossed at a checkpoint. Now everyone waits in long lines, sometimes for hours, to prove their right to exit and enter. At times people crossing the border are required to divulge sensitive biometric data that can later be shared with other agencies without their consent or even a warrant.1 Once they cross, US Customs and Border Protection (CBP) agents, whose stated mission is to police the border, might continue surveilling them in Canada. CBP can even fire tear gas at civilians trying to claim asylum, or close a busy entry or exit point with no notice, making thousands of people’s daily commute impossible.2


In the vast interior of the country, where CBP is a less prominent presence, Immigration and Customs Enforcement (ICE), in pursuit of deportable residents, has been reaching further and more aggressively into the daily lives of Americans. ICE performs the bulk of immigration enforcement work, which is increasingly brutal toward the immigrants it targets. ICE is also starting to encroach on the civil liberties of citizens. ICE’s work includes identifying and seeking out undocumented immigrants, giving them notice that they are going to be deported, incarcerating them, and deporting them. Each year, ICE raids infiltrate more of our workplaces and disrupt a wider array of neighborhoods, schools, and communities in increasingly indiscriminate searches for undocumented immigrants. ICE has also pushed to establish a shockingly large network of prisons, both public and private, where detainees languish, often for months at a time. ICE agents, facilities, and activities become a more potent and visible part of US communities with every passing year. ICE also gathers data to surveil citizens’ political beliefs and activities—including protest actions they have taken on issues as far afield as gun control—in addition to immigrants’ rights.


Slowly, sometimes even imperceptibly, the United States is becoming a fortress encased in steel and razor wire, guarded by dogs and a heavily armed paramilitary force. ICE and CBP form the heart of a broken immigration enforcement system that is gradually eroding the rights not only of noncitizens but of US citizens. So egregious have been their oversteps that an “Abolish ICE” movement gained surprising traction in 2018. CBP escaped hashtag status even as it engaged in abuses easily as reprehensible as those conducted by ICE, eventually becoming infamous for agents joining secret racist Facebook groups and committing gross human rights violations against people in its custody.3 In fact, ICE frequently is blamed for actions that were actually taken by CBP. (People’s confusion is understandable: prior to 2003, one agency, the Immigration and Naturalization Service, oversaw both border control and interior enforcement.) And it was CBP agents that Donald Trump reportedly ordered to illegally deny entry to possible asylum seekers, promising the agents pardons if they did so.4 It is a distraction to worry about which is worse when both are demonstrably dangerous. ICE and CBP are two arms attached to one body that is working on the same task: immigration security. But immigration laws are enforced amid an institutional culture of abuse and impunity.


Together, ICE and CBP form a sprawling law-enforcement apparatus in search of a justification for its own size and scope. The undocumented immigrant population in the United States stopped growing in 2007 and has declined since then by 13 percent.5 The number of people arrested for entering the country without a valid visa or without an inspection by a United States Citizenship and Immigration Services (USCIS) agent, as opposed to overstaying a visa, is as low as it has been since 1972; enforcement methods had little to do with that fact. Some even advise that harsh enforcement and border fortifications serve to trap people inside the United States who would prefer to move back and forth over the border.
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Number of unauthorized immigrants in the United States, 1990–2016. Source: Jeffrey S. Passel and D’Vera Cohn, “U.S. Unauthorized Immigrant Total Dips to Lowest Level in a Decade,” Pew Research Center, November 27, 2018, https://www.pewhispanic.org/2018/11/27/u-s-unauthorized-immigrant-total-dips-to-lowest-level-in-a-decade/.








Data from Pew Hispanic Center, Center for Migration Studies, Mexican Migration Project, and Department of Homeland Security (DHS) all show the downward trend in undocumented immigration. The decline started around 2000 and picked up momentum in 2008, during the Great Recession. Levels have been dropping or have plateaued since then. The trend developed as increasing numbers of undocumented immigrants began leaving the country each year just as inflows fell. It is easy to forget this when anxiety about a periodic spike reaches a fever pitch. Observe CBP’s own data estimating undetected unlawful entries over time:
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Estimated unlawful entries at the southwest border, 2006–2016. Source: US Department of Homeland Security, “Department of Homeland Security Border Security Metrics Report,” May 2, 2018, here, https://www.dhs.gov/sites/default/files/publications/BSMR_OIS_2016.pdf.








It is worth noting that this decline is not due to any immigration enforcement policies but derives from changes in the economies and societies of immigrant-sending countries. (Migration is highly age dependent—you’re more likely to migrate out of a country when you are in your early twenties than when you’re thirty—and Mexico, for example, has become an aging society, with an average age that has risen from 16.6 in 1970 to 28.6 in 2018.)6 Not only have these changes drastically reduced the likelihood of Mexicans migrating to the United States without authorization; more undocumented migrants from Mexico are now leaving the United States than entering it. If there are increases in the future, those, too, will be driven by circumstances in the sending countries rather than by a failure to aggressively enforce immigration laws. Furthermore, the low and declining birthrates of native-born Americans caution against discouraging immigration as the population ages and requires younger workers to support older retirees.7


Crises can be manufactured—for example, when asylum seekers are prevented from presenting themselves at the border to request asylum, thus creating confusion, fear, and chaos on the Mexican side of the border. But those are humanitarian crises for the families seeking shelter, not security crises for the United States. Even when we include recent spikes in asylum-seeking, it remains the case that undocumented immigrants are not coming to the United States in nearly the numbers that they were in the 1990s and early 2000s. The bigger immigration picture is one in which the need for enforcement is shrinking even as expenditures on enforcement are rising. Often this wasteful spending comes at the expense of measures to process backlogs of asylum claims, visa applications, and even naturalization paperwork.


In fact, undocumented immigrants do not pose a grave danger to anyone, they do not deprive US citizens of jobs, and they do not burden the collective resources of the country. Overall, violent crime rates decline as immigration rises.8 Not only do US citizens commit crimes at higher rates than immigrants,9 but the only infraction most undocumented immigrants are guilty of is the federal misdemeanor of undocumented entry—a violation they committed in large part because the US government has gone to great lengths to foreclose legal ways to enter or reside in the country. The majority of ICE detainees do not have a criminal record, and four-fifths of all ICE detainees have nothing more than a minor offense such as a traffic violation on their record.10 Of those with a serious “level 1” offense on their record, a large proportion is for infractions like possession of small amounts of marijuana, which isn’t even a crime in all states. Some studies show that using borders to combat drug trafficking can actually rebound, causing new, more dangerous drugs to appear.11
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Conviction record of ICE detainees as of June 2018. Source: TRAC Immigration, “Profiling Who ICE Detains—Few Committed Any Crime,” TRAC Research Center Report, October 9, 2018, https://trac.syr.edu/immigration/reports/530/.








In the realm of employment, the presence of immigrants arguably has been stabilizing in recent years; immigrants do not suppress wages, and when immigrants—even undocumented ones—are not in the labor pool, companies tend to automate rather than hire, causing job markets to contract.12 Further, undocumented immigrants actually subsidize US social programs, because a substantial proportion (around 40 percent) pays income taxes, contributing to programs like Medicaid, Medicare, and Social Security even though they are ineligible to draw on those programs.13 Overall, many calculate that the tax contributions of immigrants exceed the costs associated with their presence, though some states bear more costs than others.14


You would never know any of this from the way we behave on our borders or from the way we treat our country’s undocumented population. Public policies are supposed to be made rationally, and public resources are supposed to be used wisely, in accordance with the wishes and the interests of the public as well as the larger principles to which the country is committed. But when it comes to current immigration policy, neither prudence nor democratic will guides our policies.


Of course, given the armed-police presence and military-style fortifications being used to guard against the supposedly dire threat of undocumented immigrants infiltrating the country, it is unsurprising that some people have been persuaded that the undocumented immigrants already living in US communities pose a grave danger. For decades, nativist and white nationalist campaigns have worked to convince the public and its elected officials that undocumented immigrants are hardened criminals who take jobs away from US citizens and drain resources from social programs.15 These anti-immigrant activists want us to believe that muscular enforcement practices will return law and order to an out-of-control country. They make the intuitive but almost entirely false argument that those entering and residing in the country without authorization are gangsters, rapists, and freeloaders, upending law and order and sucking up resources, and that we ought to remove them from our midst by any means necessary. Both anti-immigrant activists and a sizable number of ordinary citizens believe that brutally harsh enforcement is the best possible course of action when people are in the country without papers. A few may even think that undocumented immigrants should not have any rights at all.


At the urging of these activist lobbies and some prominent elected officials, our government has poured billions of dollars into policing the border and the interior of the country while searching for people to question, detain, and deport. This campaign was not triggered by Donald Trump, or even by post-9/11 security concerns. It is the product of a long-term policymaking endeavor that has deep roots in the origins of US federal immigration enforcement and that has been shaped by a few powerful elite groups with a white nationalist agenda. We’ll examine these efforts in detail in the pages ahead.


In fact, it is our enforcement agencies, and not undocumented immigrants, who are flouting the law and soaking up more than their fair share of resources. These agencies and the private companies who receive contracts from them have amassed enormous budgets and accrued immense powers with disturbingly little oversight or accountability. Just think: the budget for ICE—only one of the three divisions of DHS devoted to the administration and enforcement of US immigration policy—is now ten times larger than the budget for the entire Immigration and Naturalization Service agency back in 1993, when undocumented immigration really was on the rise and national security had come into sharp focus as a justification for harsh enforcement. Even before the Trump buildup, in the middle of the Obama administration, Congress appropriated $18 billion for immigration enforcement—$4 billion more than it did for all other federal criminal law-enforcement agencies combined.16 CBP is the country’s largest law-enforcement organization—larger than the FBI, DEA, and all other federal enforcement agencies. Slowly and quietly, DHS and its subsidiary agencies—particularly ICE and CBP—have gained access to military-grade weapons, sprawling prison complexes, an army of field officers, and, critically, exemptions from some of the supervision that is supposed to keep law-enforcement officers from going rogue. What these agencies are doing with their power, often quite secretively, is sinister. Under the rationale that tolerating undocumented immigrants sabotages the rule of law, they routinely behave in ways that bespeak an utter indifference to the law and the rights it protects.


Many US citizens, even if they know about and are unsettled by the lawlessness of ICE and CBP, think that harsh enforcement and infringements on immigrant rights don’t really affect them personally. They believe they are protected by the firewall of citizenship, sheltered from any harms that may be done to noncitizens. Some may even welcome the idea of roughing up immigrants, who they have been told are lawbreakers. But a rising tide of evidence suggests that Americans’ trust in their own government, faith in the good intentions and effectiveness of enforcement, and belief that the power of citizenship will protect them from abuses of power and mistakes may be dangerously naive.


In fact, by overstepping the bounds of the law, overspending already bloated budgets, and overreaching their mandates, the US immigration enforcement apparatus endangers citizens’ safety and their civil liberties. As you’ll see in this chapter and the next, ICE and CBP abuse US citizens and actively seek to subvert laws and civil liberties that exist to protect against government overreach. ICE and CBP deport Americans—not just accidentally, but through the use of false claims and forcibly extracted fraudulent confessions. They also incarcerate US citizens, sometimes for many months or even years, in facilities that are widely known to be unsafe. When these agencies are caught, they will fight all the way to the highest courts in the land rather than back down. They ignore not just outside legal challenges but even the government’s own internal investigations. Neither CBP nor ICE wants us to know what they are up to. CBP has even gone so far as to monitor, detain, and report on journalists who they fear may expose their unsavory and sometimes illegal practices, a fact that should alarm anyone who cherishes the First Amendment and understands how crucial a free press is to a free people.17 Student demonstrators have been targeted as well, sometimes leading to their being charged with crimes for protesting CBP.18 The growth of CBP’s and ICE’s power, the expansion of their jurisdiction, practices and procedures that regularly skirt law and violate human rights, lax documentation and reporting requirements, the agencies’ continued immunity from many of the laws and court rulings that regulate governmental and police activities in every other sphere—all of these threaten our security and our liberty.


Let’s look more closely at just a few of the ways in which immigration enforcement agencies, policies, and practices flout our laws and principles.
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ICE AND CBP are each large, poorly understood, and dangerous agencies. Although the name CBP refers to the border, its jurisdiction encompasses an enormous swath of the country: a hundred miles into the interior from any point on the border. Two-thirds of the US population is located in this region. Not only is CBP larger than any other federal law-enforcement agency; it dwarfs the others. Its twenty-one thousand Border Patrol agents make it larger by far than the FBI (thirteen thousand agents); ICE and Homeland Security Investigations (HSI; around six thousand agents each); Alcohol, Tobacco, Firearms and Explosives (ATF; four thousand); and the Drug Enforcement Administration (DEA; forty-six hundred). CBP has a total of around sixty thousand employees, ICE around twenty thousand (not counting private contractors). But ICE and CBP agents are not always the well-trained professionals that we would hope and imagine them to be. The situation is so bad that in 2014, CBP’s head of internal affairs decided to blow the whistle, saying that post-9/11 hiring surges had led to the recruitment of thousands of officers “potentially unfit to carry a badge and gun.”19


Even after this attempt to spur CBP to clean house, officers have been arrested for drug smuggling, assaults, and an array of other illegal activity. CBP officers are five times more likely than any other law-enforcement agents to be arrested.20 Every month, it seems, another scandal arises from CBP’s corrupt traditions and practices. As we’ll see later, lax hiring standards are part of a long-standing institutional culture at CBP that dates to the agency’s earliest origins. In one grisly story from 2018, the country learned that a serial killer was working as a CBP agent.21 From 2005 to 2012, CBP agents were arrested over twenty-one hundred times for crimes.22 From 2010 to 2015, its agents caused thirty-five casualties in the field.23 CBP officers have killed people in predictable places like California, Arizona, and Texas but also in Michigan, Washington, and Maine. Ten of the people they killed were US citizens. Six of the others, including three minors, were not even on US soil when they were shot; they were on Mexican soil.24 At least nine of the thirty-five killed in this period were only throwing rocks when CBP agents shot with intent to kill.25 Between January 2009 and January 2012, CBP received 809 complaints about its agents’ use of excessive force and physical violence.26 In the next three years, the number of such complaints nearly tripled, to twenty-one hundred.27 And these are just the reported incidents. We know with certainty that fear keeps a sizable number of people from ever reporting physical and sexual assaults by law-enforcement officers, particularly when someone is afraid that their immigration status or the status of a loved one may make them vulnerable. Yet, from 2005 to 2014, no incidents in which Border Patrol killed people resulted in discipline for the officer, including cases in which video evidence contradicted officers’ accounts of what led to the shooting.28


CBP officers have abused, assaulted, and sexually molested both children and adults in their custody.29 The problem goes all the way to the top of the agency: in 2014 a Border Patrol agent raped three women and CBP’s commissioner did not even issue a statement until an appeal was made to the secretary of Homeland Security at the time, Jeh Johnson. The commissioner actually cited the plethora of problems with CBP as part of the reason he could not act; his own CBP staff resisted, knowing that investigations would reveal dozens of cases in which agents had transgressed.30 The ACLU has sued on behalf of a US citizen who was subjected to a strip search, multiple genital and cavity searches, a forced bowel movement, an X-ray, and a CT scan following a false alert by a CBP service canine.31 Other recountings of similar searches indicate that such incidents probably form part of a pattern of abuse in an agency with a toxic culture and inadequate accountability. In August 2018, an officer was indicted after allegedly strangling an individual at the San Ysidro port of entry.32 Accounts of starvation and sexual assault that happen under CBP care are particularly hair-raising. After a widely publicized December 2018 incident in which a seven-year-old girl in CBP custody was denied medical care and subsequently died, DHS issued a statement blaming the girl’s parents for coming to the United States to ask for asylum.33 The girl suffered seizures for eight hours before she died. On the evening I turned this book manuscript in to the publisher, I got a news alert informing me that yet another child—an unaccompanied minor—had died in CBP custody.34


Since CBP is not obligated to record or document any interaction that does not lead to an arrest, we often don’t know exactly what they are doing and to whom they are doing it. In addition to incidents of violence and fatal neglect, there are also reports that CBP regularly fails to return property to, or steals property from,35 people it is responsible for deporting—generally, those subject to some form of expedited removal. CBP agents frequently target areas and people they think are likely to possess small amounts of marijuana in order to reach arrest quotas that have been set for them. This practice is unconstitutional but nonetheless persists.


When CBP reaches the limit of what it can accomplish on its own, it sometimes surreptitiously collaborates with paramilitary organizations and citizen militias organized by self-appointed civilian border patrols. CBP is not supposed to work with these groups or their members, but ample documentation from the groups themselves and from investigative journalists shows that CBP both chooses to overlook these illegal patrols and collaborates with them by taking information from their members.36


It is completely illegal for citizen militia groups to detain anyone, but their members, heavily armed and dressed up to appear as though they are members of a military unit, often do so. Recently it was alleged that one border-patrolling militia, United Constitutional Patriots, held at gunpoint two hundred immigrants, including small children.37 The most famous of the border-patrolling militias in recent decades is probably the so-called Minutemen. But, as Kathleen Belew chronicles, modern civilian border patrols originated with the KKK. In 1978 the Klan’s Operation Hemline was born in a hysteria over the entry of Vietnamese refugees and more general concerns that people seeking refuge were flooding the country—anxieties that remain familiar to us today.38


This collaboration with ideologically driven paramilitary organizations is not an aberration for CBP. US border patrol agencies have a long history of working with citizen groups who take the law into their own hands. Civilian groups focused on immigrants have been responsible for mass lynchings, brutal violence, rape, and an array of tactics ranging from ethnic cleansing to daily intimidation. Many of their organizations are founded in direct opposition to the legitimate authority of the US government; they are at their core antigovernment, and some even seek to undermine and eviscerate the government.39 Many also share a white or Aryan-power ideology that actively seeks race war and ethnic cleansing. In the 1980s, the group Civilian Military Assistance organized vigilante patrols of the US-Mexico border in sympathy with the white power movement before being funded by the CIA to overthrow the leftist government of Nicaragua.40


Whether they claim to or not, militias that take it upon themselves to “police” the border do not know or respect distinctions between citizen and noncitizen, guilty and innocent, legal and illegal. That they are allowed to persist is frightening and has forced some towns to organize independent attempts to repel the advance of militias entering their jurisdictions.41 An agency of the federal government that has sided and collaborated with militias is an agency that is out of control. Trustworthy government agencies dismantle militias engaged in illegal activities. They certainly shouldn’t collaborate with them. CBP has denied collaborating with militias, but the evidence makes clear that it does.42


CBP tries to obfuscate and hide its problematic conduct in various other ways as well. It has changed the definition of complaints to reduce the number of excessive-force complaints recorded as such.43 It also makes a distinction between misconduct by its personnel that is classified as “mission compromising” and “non mission compromising.” Drug smuggling, for example, is “mission compromising,” but sexually assaulting or murdering detainees is “non mission compromising” and is subject to less stringent internal reporting requirements.44 In other cases, CBP doesn’t even bother covering its tracks. Every year since 2010, CBP’s own data report that the number of nondeportable people it takes into custody vastly outstrips the number of deportable people it holds. Despite this fact, CBP holds thousands in conditions many liken to concentration camps. At more than one facility, inmates are thrown into a chilled holding room known as the “icebox,” in some cases while they are still wet from crossing the Rio Grande. While being held, they are denied regular access to bathrooms; many soil themselves. Food rations might be as meager as two bologna sandwiches shared between a mother and a child over the course of four days.45 Caging inmates—even children—is a regular occurrence. Government inspectors have found a facility in Texas with a maximum capacity of 125 holding nearly 900 immigrants.46 Without room to even lie down on the floor, nutrition, sanitation, or other basic necessities, it is no surprise that people die in custody.


ICE appears to be following in the footsteps of CBP, growing more dangerous and emboldened every year in ways that threaten the lives of people in the interior of the country, nowhere near the border. Every year immigration agents hunt down and arrest thousands of people, incarcerating some for months or even years. The number of people in immigration prisons and the steep ascent of those numbers are quite dramatic. In 1994, only around 81,000 people were detained during the entire year. By 2001, before the INS had been absorbed into DHS, it was detaining just over 200,000 people a year.47 Eleven years later, that number had skyrocketed to almost 464,000.48 Put another way, in 1994, on any given day, the United States held approximately 6,800 immigrants in detention.49 In 2019, projections show that we will have 47,000 immigrants incarcerated on any given day.50 Right now, there are 14,000 children in federal custody, some under the age of five.51 These are hardly people who need to be incarcerated, particularly young, unaccompanied minors.


Not all the people being detained by ICE are even immigrants; some are US citizens. In 2019 the ACLU issued a report showing that in all likelihood, dozens of US citizens in a Miami detention facility had been detained by ICE with the intent to deport them.52 The report notes that of 420 “detainer requests” (requests by ICE that someone who is in jail be held after they are set to be released, because ICE believes they are deportable), 83 of those cases were later dismissed, almost certainly because the detainees were US citizens. The ACLU believes that even more of those detained probably were US citizens. The Cato Institute conducted a similar investigation in Texas, finding that in one county (Travis), between 2005 and 2017, ICE targeted at least 228 US citizens for detention deportation.53 At that rate, Cato extrapolates (using a conservative read of the data) that in the same time period, approximately 3,506 US citizens were targeted for detention and deportation. Similarly, the ACLU suspects that what they uncovered at one facility in Florida means that there are hundreds of cases in that state alone.54 A research clinic at Northwestern University used Freedom of Information Act (FOIA) requests to uncover hundreds of cases in which US citizens have been detained by ICE. Some of the cases are pending deportation, and, as we will see in the next chapter, some have already resulted in deportation.55 The researchers for this study had to rely heavily on FOIA requests because ICE did not want to admit to their careless approach to the rights of citizens and noncitizens. According to the Northwestern study, the average length of time that a US citizen is held after being picked up by ICE is six months.56 CBP has also been found detaining children who are US citizens, very likely as a ruse to entrap parents who they suspect are not legal residents.57


Whereas anyone who ICE believes is deportable can be detained, Congress has enacted legislation that requires the detention of some people who are set to be deported, though it is not always clear that these rules serve a purpose. Since 1996, many immigrants have been detained mandatorily while they await hearings, even when they pose no threat to anyone. Many of those who are detained linger in ICE prisons for months—ten months on average—as they await hearings, deportation, or release. Of those, half will appeal their decision, forcing them to remain in prison for almost a full year, on average.58 If a judge does say they qualify for bail, the amount can range from $1,500 to over $80,000.59


The array of circumstances under which people are being imprisoned is expanding. For example, some people in ICE custody have entered the country without an inspection because they want to claim asylum. This is legal, as is indicating at a border crossing that one wants to claim asylum. ICE does not have to incarcerate these people. ICE can parole anyone in its custody who indicates that they wish to claim asylum, if that individual passes the “credible fear” interview, the process that determines whether they are fleeing their home country for a reason that would entitle them to asylum. (People who do not pass their credible fear interview can request review of their case by a judge if they know they have this right. Barring that request, or upon a judge’s affirmation of the initial decision, failing the interview is followed by removal from the country.) Parole allows them to be out of prison while they wait for their case to receive a hearing. This is generally a safe practice. Asylum seekers who show a credible fear of persecution in their home country almost always come back for their hearings; their rates of attendance in recent years have been around 96 percent.60 When they are offered the chance to participate in family-case-management pilot programs, which have been discontinued by the Trump administration, the rate at which they return for their hearings is 100 percent.61 (Costs per day for such programs are a fraction of the costs of incarceration.) Simply making it possible for people to get to their hearings would likely be enough to guarantee an extremely high rate of attendance. In 2012, around 80 percent of all people who passed their credible fear interview were paroled. As recently as 2015, 50 percent were paroled while awaiting their hearing. Anecdotal evidence suggests that since 2017, the rate has sunk as low as 10 percent.62 These are people who pose no threat to anyone and who have experienced a documented trauma. Why are we keeping asylum seekers in prison, causing them immense distress and costing taxpayers huge sums?


The US government has gone to great lengths to hide and even lie about how long it is keeping some immigrants in prison. A brief to the Supreme Court challenging a 2001 ruling showed that the federal government had misrepresented statistics that the court explicitly relied on when rejecting a constitutional challenge to the detention regime. The government had previously told the Supreme Court that immigrants who appealed their deportation were detained an average of about five months, but admitted fifteen years later that it had significantly understated average detention durations, and that in fact its own data showed at the time that the average length of detention for this group was more than a year (382 days).63 Generally speaking, and somewhat counterintuitively, the immigrants most likely to win their cases (detainees who were able to afford legal representation and find a reputable lawyer) were imprisoned for the longest periods of time. For represented detainees subject to mandatory detention, average case duration was still around ten months.64


Conditions in ICE facilities are often subhuman. Between 2010 and 2016, ICE officials indicated to investigative journalists that they received thirty-three thousand complaints of physical and sexual abuse occurring in their facilities.65 This may be an undercount if, as is likely, many people do not report instances of sexual assault and violence. Sexual violence appears to account for the largest proportion of the complaints. ICE didn’t even record sexual assault complaint data until 2014.66 The Intercept documented a horrific instance in which an employee of a private detention facility maced an inmate, filmed her showering, and then sat on her as though he were riding a horse, “his erect penis on her butt.”67 But even when inmates are not being assaulted, they are abused in other ways. The Intercept published an account of a contractor-run facility in which inmates who attempted suicide were described as “suicide failures.”68 Volunteer lawyers regularly report dreadful practices and circumstances.


Twenty-two adults died in ICE custody between 2017 and 2019.69 In some cases, internal documents have shown that the US government believes that the deaths were preventable, and in a grim nod to this fact, ICE stopped updating its website acknowledging “deaths in custody” in 2017.70 DHS’s own inspector general has found that ICE’s private contractors are not held accountable for abuses that are discovered; often their response has been to try to exempt the facilities and contractors from requirements meant to protect inmates.71 Despite these abuses, ICE has recently flouted restrictions placed on it by Congress, contracting with a number of privately run facilities in the Deep South, some of which are known to be operated in dangerous ways.72


Young people ensnared by ICE and CBP are particularly vulnerable.73 Thousands of allegations of sexual abuse have surfaced following the family-separation crisis that began in 2018.74 But the problems neither begin nor end with that crisis. For example, immigrant teens at the Shenandoah Valley Juvenile Center (a facility run by several Virginia counties and cities that has received $31.4 million in federal funding since 2009) have reported repeated mistreatment and abuse.75 Teenagers have been strapped to a metal chair, sometimes after being stripped nearly naked. They have been restrained by their feet, arms, and waist, sometimes for days at a time. If guards believe that a prisoner will react, for example by spitting on them, they might cloak the detainee in a hood that covers his or her entire face. Parties to a lawsuit against the Shenandoah center reported that being tied to the chair was a common punishment.76 An eighteen-year-old Guatemalan teenager who was caught by immigration officers after running away from home said that they did not allow him or others detained at the center to take bathroom breaks, so they urinated on themselves while they were strapped in the chair. Other reports about a Texas center detail guards punishing inmates with beatings, long periods in solitary confinement, and forced treatment with psychotropics.77 Whistleblowers reporting on ICE abuses before and after Trump came to office drew special attention to the deadly circumstances children face in family detention, pointing to the frequency with which children’s fingers were crushed in doors meant to be handled by adults, and even more chilling instances in which an infant’s brain-bleed went undiagnosed.78


ICE has been repeatedly accused of abusing pregnant women in its custody. In July 2018, BuzzFeed documented that pregnant women in detention were being abused and were denied proper medical care.79 DHS’s own records show that twenty-eight pregnant women miscarried while in DHS custody between January 2017 and March 2019.80 In one case, ICE agents are alleged to have taken a group of suspected undocumented workers detained in a Nebraska raid, including two pregnant women, on a two-hour drive in hundred-degree heat with no climate control or water. When the detainees asked for cool air, the agents turned on the heater instead.


Equally chilling is what we are learning about plans to militarize immigration enforcement. Federal records indicate that ICE’s enforcement and removal officers are being trained to use stun grenades, flash bangs, chemical agents, and M4 assault rifles. ICE is also building an “urban warfare” training facility. The militarization of immigration enforcement is a relatively new phenomenon, but all indications are that its scope is expanding. It currently encompasses an array of weapons. The M4 is typically used by the armed forces; it is the primary service weapon for the Marine Corps. ICE and CBP now have approximately thirteen thousand M4 rifles between them. ICE has signed a $15 million contract with Colt’s Manufacturing Company to maintain these weapons. Existing records show that the agency claims a current “annual need” for training up to 160 agents quarterly, for a total of 640 each year.


Arming immigration agents with military-grade weapons will change these agencies. Even if they were all “good guys with guns” (which they’re clearly not), research on policing shows that when civilian police forces are militarized, fatalities increase and the organizations fundamentally change the way they perceive and execute their missions.81 Militarized law enforcement is prone to dehumanizing its targets, denying their rights, and ignoring consequential legal distinctions, including those among classes of noncitizens such as asylum seekers, undocumented workers, and legal immigrants.82


We’re not a society in which having armed soldiers in our daily lives and enforcing our laws is standard practice, so giving immigration enforcement agents military-grade weapons is exceptionally alarming. Also alarming are the multiple studies showing that many of the agents working for these organizations are not well vetted.83 And even when they are well vetted, the larger systemic risks of militarization remain. Thirteen thousand M4 rifles can easily become fifty thousand in a few short years, once a precedent has been set.


Even supposing there were no risks to militarizing immigration enforcement, it is unclear what threats exist that could reasonably justify the “annual need” for military-grade weapons claimed by ICE and CBP. In fact, there appears to be almost no threat that would generate any need for CBP and ICE to militarize. I say “appears” because the records of the attacks they supposedly need this kind of weaponry for are poorly kept. The data are spotty because no procedures are in place for the formal reporting of incidents in which firearms would be required for either self-protection or purposes of law enforcement—a lack of standards the Office of the Inspector General (OIG) has criticized.84 Instead, CBP and ICE agents self-report, via informal means, the number of assaults targeting them. And CBP counts assaults in absurd ways. For example, one incident in which six perpetrators threw three types of objects (rocks, bottles, tree branches) at seven agents during a brief encounter was counted as 126 separate assaults.85 Even so, the number of attacks on ICE and CBP officers is low. Between 2014 and 2017, there were a whopping seven convictions for attacks on ICE officers.86 The number of attacks on CBP is higher, but ultimately those numbers are insubstantial as well. Between 2010 and 2017, CBP officers reported having been injured 195 times by assaults.87 It is hard to understand how this justifies the acquisition of military-grade weapons, especially given the risks that militarization incurs. In fact, almost all fatalities associated with working for CBP are the result of accidents like falls and drowning. Between 2003 and 2017, only three of the thirty-three reported CBP agent fatalities could be traced to “hostiles” who harmed an agent on the job.88


The immigration enforcement accountability crisis reaches the highest levels of the US government. The 2018 family-separation crisis was spawned by the Department of Justice’s Zero Tolerance program, which explicitly denied forms of relief that had once been available to undocumented parents entering the United States with children. The policy forced the separation of parents and children, some of whom were ultimately lost and could not be returned to their parents. The ACLU sued, and federal courts gave DHS until July 26, 2018, to reunite children with parents from whom they had been separated at the border. But DHS did not comply, in some cases because they had not taken enough care with their record keeping to be able to comply, and months later hundreds of children remained separated from their families. Arguments were made that some children whom the Office of Refugee Resettlement had placed with sponsor families during their separation should not be reunited with their actual families because doing so would cause trauma.89 What recourse anyone has is unclear. As one commentator put it, “The courts do not have a standing army.”90 There is no one to enforce the deadline, just as no one prevented almost five hundred parents from being deported before their children could be found. The Department of Justice, which had initiated Zero Tolerance, naturally did not push back against the implementation and consequences of its own policy. Even after the courts had declared the policy illegal, Donald Trump was so intent on reviving it that many believe he forced out former DHS secretary Kirstjen Nielsen for refusing to reinstate it. Shortly after he did so, the public learned that there were likely many more lost children than was initially reported.91 By April 2019, the government was acknowledging that at least 1,475 of the 7,000 children that had been separated from their parents were lost and could not be accounted for.92 DHS admitted that reuniting the remaining children with their parents was probably impossible.


CBP has also been roundly criticized for its practices by both internal DHS inspectors and outsiders who follow the agency. The DHS Office of the Inspector General—in a report that featured a recommendation that CBP explore nonlethal alternatives for addressing rock-throwing, a finding CBP had redacted from the public release of the study—found that CBP officers do not understand their own agency’s use-of-force policies. A recent Government Accountability Office (GAO) report on CBP reporting of employee misconduct shows that CBP refuses to report most cases to the Joint Intake Center, which is meant to monitor and investigate misconduct issues.93 The Police Executive Research Forum writes that CBP is “not as diligent with follow up investigation and evaluations of cases where shots were fired and injuries were not confirmed,” as compared with cases where confirmation is made, leaving open the possibility that in cases with unconfirmed outcomes, more injuries and fatalities occur than are officially reported.94


It is troubling enough that a very large, lawless arm of the US government fails to respect the rights of either citizens or noncitizens. But it is even more disturbing when those same federal agencies ignore internal investigations or go to court to fight for the power to deny people their rights, and upon losing in court do not—and cannot—comply with court orders under federal law. Why are ICE, CBP, and DHS more invested in defending themselves in court than they are in figuring out why their employees and their policies are doing things to land them in court in the first place? And to whom, if anyone, are our government agencies accountable, if not the courts and government investigators? If government agencies can operate without accountability to the law, what are the implications for a democratic political system?


Much of the time in a democratic society we do not and cannot rely on the threat of punishment to motivate civil servants and law-enforcement officers. It is simply too difficult and expensive to constantly police all levels of the government. Instead, we rely on the fact that those who lead and staff our governmental institutions will respect the law precisely because they work for the government, in a public service capacity. When we’ve reached the point where that no longer happens, the corruption of those institutions becomes a threat to the rule of law in ways that reverberate throughout a democracy, slowly and permanently cracking its foundations. If the very agencies responsible for law enforcement are also the institutions that cannot be trusted or held accountable for their actions, everyone’s rights have been compromised. As we will see, when law-enforcement agencies actively seek to push or overstep the boundaries of their work and the law, when they are rewarded for being sadistic and escape punishment for breaking the law, they stop caring about other constraints, including those that are supposed to protect citizens from being targeted by immigration officials. And the more they get away with, the more emboldened they will become.
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AMERICANS MAY NOT know how dangerous or expensive the government’s immigration apparatus is, but they do know that they are not strongly in favor of mass deportation and that they in general support immigration. Two-thirds of all Americans say they are not in favor of trying to deport all undocumented immigrants.95 Opinion polls suggest that, even after decades of sustained nativist activism, most Americans find images of abuse profoundly troubling and agree that immigrants and asylum seekers should be welcomed. Support of immigrants is strong even in states where residents see the most undocumented immigration and government enforcement intrusion.96


Yet in spite of public support for immigration, evidence that undocumented immigration is declining, and the repeated grave misconduct of ICE and CBP agents, taxpayers fund astronomical budgets for immigration enforcement that often outpace the already generous congressional budget appropriations the agencies receive annually. ICE generally overspends its budget as a means to push for future increases in its budget, which it then overspends. To do this, ICE drains money from other federal agencies, including the Federal Emergency Management Agency (FEMA).97 ICE also draws manpower from USCIS, exacerbating existing visa and citizenship-processing backlogs.98 In 2019, the Pentagon diverted $1 billion of US Army money for DHS activity related to the border wall.99 And ICE siphons away resources of local law enforcement through agreements that engage police in immigration enforcement activities that ought to be the responsibility of the federal government.


The push to incarcerate as many people as possible, regardless of whether they pose any threat to anyone, is a big part of the problem. Each adult detention bed costs $126.46 per day on average. An immigration expert and reporter for the Los Angeles Times estimates conservatively that the United States spends $5 million each day on detention.100 Other experts think this number is actually too low.101 Detaining immigrant children is now at least a $1 billon industry—a tenfold increase over the past decade, according to an Associated Press analysis.102 A family-detention bed costs $161.36 per day on average. Detaining children alone in places like the tent city in Tornillo, Texas, can cost over $700 per day per child.103 The US government has slowly been moving away from alternatives to detention that are more cost-effective and humane, such as community-based release and discharging unaccompanied children into the care of family members. Health and Human Services (HHS) grants for foster care, child welfare, and shelters for detained unaccompanied and separated children went from $74.5 million in 2007 to $958 million in 2017—a staggering 1185.90 percent increase. In 2018, HHS issued requests for bids for five projects that could represent more than $500 million in spending for beds, foster and therapeutic care, and “secure care,” where they will employ guards for their facilities. An HHS spokesman said the agency will award bids based on how many minors they admit into the program. In the past ten years, the recipients that have been awarded the most money from such grants have been Southwest Key ($1.39 billion) and Baptist Child and Family Services ($942 million). Southwest Key took custody of hundreds of migrant children during the 2018 family-separation crisis in which very young children were taken from their parents. Since that time, however, Southwest Key was exposed by a New York Times investigation for using government grant money in unethical ways that enriched the organization’s founder, Juan Sanchez, and his friends.104 The Washington Post reports that in 2017, Sanchez earned $3.6 million in total compensation.105


The costs of our out-of-control immigration regime will skyrocket even further if an immigration reform deal is struck that accedes to demands for a border wall. The GAO has estimated that it could cost $6.5 million per mile to build a single-layer fence, plus $4.2 million per mile for roads and more fencing.106 Even very conservative estimates of total construction costs for the fence approach $20 billion.107 Those estimates do not include the costs of maintaining the fence, patrolling parts of the border where the terrain cannot be walled, and surveilling or staffing the fence for the inevitable attempts to pass over and under it.


Whether or not exorbitant expenditures for a pointless border wall are ever approved, taxpayers are already spending plenty for the Department of Homeland Security not to prioritize the job it was created to do. As we dig more deeply into the story of how this country’s taxpayers ended up paying so much for the privilege of ceding our core rights to immigration control agencies, we’ll see that the Department of Homeland Security was sold to Americans after 9/11 as a way to protect against another terrorist attack. In fact, starting in 2017, the Trump administration dismantled and cut multiple programs that were created in response to the terrorist attacks of 9/11 without even a serious review.108


Homeland Security Investigations (HSI), the branch of ICE responsible for counterterrorism work, is an anemic part of the agency. HSI is supposed to work with federal, state, local, and international partners to identify and dismantle transnational criminal organizations and address other criminal activities pertaining to national security and global security. It is the organization most directly responsible for preventing security threats and terrorist attacks in and on the United States. And security threats to Americans do exist; they just aren’t related to immigration or immigrants. The threat of foreign-born persons in the United States without authorization committing terrorism is small, and it is downright infinitesimal in comparison with other threats, including domestic terrorism. So minuscule is the threat of immigrant terrorism that DHS has openly lied to inflate its operations in that regard.109 So has one of the most prominent anti-immigration organizations in the country, Center for Immigration Studies (CIS); an investigation of its own fact sheet on terrorists crossing the US border with Mexico shows that of the fifteen people apprehended at or near the southern border between 2003 and 2018 on suspicions of having a connection to terror or terrorism, exactly none could be shown to have been planning to commit acts of terror on US soil.110 This may explain the fact that the budget and staff resources allocated to HSI are dwarfed by those accorded to the branches charged with performing immigration functions unrelated to terrorism. HSI’s position within DHS is so bad that in 2018, nineteen agents who worked for HSI sent a letter to DHS secretary Kirstjen Nielsen asking her to split HSI from the agency, and more specifically to separate HSI from any association with enforcement agencies like CBP and ICE.111 These agents expressed the widely held view that ICE and CBP are now so openly abusive and corrupt that any association with them thwarts HSI’s mission. The agents further claimed that they are too poorly funded to successfully execute their actual mission. However, the fact that this underresourcing and lack of autonomy from ICE has not led to a foreign-born person executing a terrorist attack in the United States since HSI was created suggests that HSI is not underfunded or constrained. Its real purpose, scaring Americans into paying for an immigration enforcement apparatus that serves mostly bad ends, doesn’t require big budgets or autonomy from ICE. But even as the undocumented-immigrant population has shrunk and then stabilized, our enforcement arms race has only ramped up.
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EVERY SOCIETY IMPOSES boundaries and exclusions. But beware the society that starts to redraw its lines, tightening the drawstrings on its democracy and emboldening its most abusive institutions. Access to rights may recede further and further, until few people can claim protection by the law of the land. Along the way, the boundaries between citizen and noncitizen will be revealed to be quite fragile. Agencies and policies that gradually eat away at core rights eventually push law and order out of reach for all of us. For their roles in these processes, already well underway, ICE, CBP, and DHS, more than any immigrant, pose a grave threat to law and order in our society.


Once the last domino falls, no one is safe. Robert Michels, one of the twentieth century’s most influential sociologists, explained the reason that the dominoes are likely to fall in one of social science’s most famous and undisputed axioms: the Iron Law of Oligarchy. The theory proposes that bureaucracies and agencies, left unchecked, will always grow and spread, expanding the scope of their power and budgets and suffocating individual rights along the way. It is a law of oligarchy because the result is the erosion of democracy and its replacement with forms of government that concentrate power in the hands of a very few people who control the agencies and organizations. That is why bureaucracies and bureaucrats require supervision and checks on their power. But right now, immigration enforcement is not subject to the same checks as other law enforcement in the United States. In the next chapter, we’re going to zero in on a few specific ways that ICE and CBP are being allowed to operate outside the boundaries of both the Constitution and ordinary legal practice. Then we’ll step back and look at how this country created such a disastrous immigration enforcement regime and what we can do about it.
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