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The spirit of liberty is that spirit which is  
not too sure that it is right.


Learned Hand






The dead have no rights.


Thomas Jefferson















Preface


EVERY DAY OF EVERY YEAR, we Americans are freer because of our Constitution. If we’re allowed to say what we like, worship as we choose, proceed without fear of the police, and even govern ourselves, we owe a large debt to our founding document. But our freedom is more fragile than it appears. The meaning of the Constitution is often disputed, and the disputes are often settled by the Supreme Court of the United States. The rights of Americans depend on what the Court says, and the Court doesn’t always say what it said before. 


It is customary to describe battles over the Constitution as pitting “liberals” against “conservatives,” but this description is hopelessly inadequate. While ideology matters, different judges follow radically different approaches to constitutional law, and these approaches go well beyond ideology. My first goal in this book is to describe the four approaches that have long dominated constitutional debates, and to show how these approaches apply to the constitutional questions that trouble us today.


Two of them are minority positions, claiming distinguished historical pedigrees but few supporters on the current federal courts. I will argue for a third, which continues to have strong representation on the judiciary and in the nation as a whole. The fourth, which is ascendant, threatens both our democracy and our rights.


The first position is favored by many American liberals. We may call it perfectionism. Perfectionists want to make the Constitution the best that it can be. They follow the document’s text, but they are entirely willing to understand that text in a way that reflects their own deepest beliefs about freedom of speech, equal protection of the laws, the power of the President, and other fundamental questions. Perfectionism played a major role in the liberal decisions of the Supreme Court under Chief Justice Earl Warren—the court that, among many other things, banned racial segregation in America; required a rule of one person, one vote; prohibited compulsory school prayer; and provided broad protection to political dissent. Many American liberals are willing to ask the Supreme Court to recognize or create new rights of many different kinds. When liberal perfectionists are committed, in principle, to a right, they often want the Supreme Court to say that that right is part of the Constitution.


The second position is majoritarianism. Majoritarians want to reduce the role of the Supreme Court in American government by allowing the democratic process to work its will. Unless the Constitution has been plainly violated, majoritarians believe that the courts should defer to the judgments of elected representatives. This commitment to bipartisan restraint would both permit affirmative action programs and allow states to forbid same-sex sodomy. Oliver Wendell Holmes, perhaps the greatest figure in the history of American law, was a majoritarian, and majoritarianism has recently attracted significant support among lawyers and law professors. Remarkably, however, it is hard to find a consistent majoritarian on today’s Supreme Court.


The third position is minimalism. Minimalists are skeptical about general theories of interpretation; they want to proceed one step at a time. They are willing to nudge the law in one or another direction, but they refuse to promote a broad agenda, and they are skeptical of “movement judges” of any kind. They insist that the Constitution is not frozen in the past. But they are nervous about the exercise of judicial power, and they disagree with those who want the Supreme Court to elaborate new rights and liberties lacking a clear foundation in our traditions and practices. Minimalists may be either conservative or liberal. Their distinguishing feature is that they believe in narrow, incremental decisions, not broad rulings that the nation may later have cause to regret. Justice Felix Frankfurter was a distinguished minimalist. In recent years, Justice Sandra Day O’Connor has been the Court’s leading minimalist, and I argue for minimalism in this book.


The fourth position is fundamentalism. Fundamentalists believe that the Constitution must be interpreted according to the “original understanding.” In their view, the founding document must be interpreted to mean exactly what it meant at the time it was ratified. If the Constitution did not originally ban the federal government from discriminating on the basis of race, then the federal government is permitted to discriminate on that basis. If the Constitution did not originally permit Congress to forbid child labor, then Congress cannot forbid child labor. If the Constitution did not originally give broad protection to political dissent, then courts cannot give broad protection to political dissent.


My second goal in this book is to explain what is wrong with the fundamentalist position.


As a constitutional creed, fundamentalism bears an obvious resemblance to religious fundamentalism. Religious fundamentalism usually represents an effort to restore the literal meaning of a sacred text. For fundamentalists, it is illegitimate to understand the words of those texts in a way that departs from the original meaning or that allows changes over time. “Strict construction” of the Constitution finds a parallel in literal interpretation of the Koran or the Bible. Some fundamentalists seem to approach the Constitution as if it were inspired directly by God. But since my topic is law, not religion, I do not mean to say anything about religious fundamentalism. It is in constitutional law that fundamentalism can be shown to be destructive and pernicious. Fundamentalism would make Americans much less free than they now are. It would constrict the right to free speech. It would eliminate the right of privacy. It might well allow states to establish official religions. It would do much more.


Fundamentalists often assert that theirs is the only legitimate approach to the Constitution. This is arrogant and wrong. Fundamentalists like to accuse their critics of bad faith. But some prominent fundamentalists have not hesitated to betray their commitment to the original understanding when the historical evidence points to results they dislike. Their willingness to do so suggests that some of the time, they are speaking for a partisan ideology rather than for law.


In extreme cases, the role of ideology is transparent—as in the disgraceful attack on an independent judiciary during the 2005 effort to ask federal judges to reinsert the feeding tube of Terri Schiavo, a brain-damaged woman in Florida. We live in an era in which some prominent politicians are demanding that the courts interpret the Constitution as if it conformed to positions of Republican party leaders—and threatening federal judges with reprisal if they refuse to do exactly as politicians want.


Their efforts should be rejected. My plea, in the end, is for minimalism—an approach to the Constitution that refuses to freeze the document in the eighteenth century, but that firmly recognizes the limited role of the federal judiciary and makes a large space for democratic self-government.


It is not at all pleasant to challenge, as wrong, dangerous, radical, and occasionally hypocritical, the many people of honor and good faith who have come to embrace fundamentalism. Fundamentalists are right to seek to cabin judicial power, and their democratic commitments are a good starting point for constitutional law. But I hope to show that the most appealing goals of fundamentalism can be accomplished in much better ways—and that many of fundamentalism’s goals are not appealing at all.
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INTRODUCTION 
The Constitution in Exile


It is some time in the future. You are reading a weekly magazine, which explores how the Constitution has recently changed as a result of decisions of the Supreme Court. 






	
 States can ban the purchase and sale of contraceptives. The  Court has ruled that the Constitution contains no right of privacy.  Having overturned Roe v. Wade and allowed states to  criminalize abortions, the Court now concludes that the Constitution  does not protect any right to sexual or reproductive  freedom. In some states, doctors are subject to criminal punishment  for performing abortions. In other states, those who  use contraceptives or engage in certain heterosexual and  homosexual acts are subject to fines or jail sentences.



	
 Key provisions of the Clean Air Act, the Federal Communications  Act, and the Occupational Safety and Health Act are  unconstitutional. Using a long-dead idea from the early twentieth  century, the Supreme Court has ruled that Congress must  narrowly confine the power of regulators. Many regulations,  controlling air pollution, safety at work, and sexually explicit  material on the airwaves, are invalid.



	
 The Federal Government can discriminate on the basis of  race and sex. Employment discrimination in federal agencies,  IRS audits targeted to specific groups, and sex discrimination  in the military are all perfectly legitimate. Free to discriminate  on the basis of race, the Department of Justice has  eagerly embraced “racial profiling” in its continuing war on  terror.



	
 States can establish official churches. The Establishment  Clause of the First Amendment, which everybody thought  prevented state-sanctioned churches, is now read to prohibit  Congress from interfering with states’ efforts to aid religion or  even to create official religions. A large chunk of the Utah  state budget now supports the Mormon Church, its schools,  and its missionary programs.



	
 The President has broad power to detain suspected terrorists  and those who are alleged to have assisted them. Because of  the threat of terrorism, the Court has held that as Commander  in Chief of the Armed Forces, the President can detain  American citizens who are suspected of assisting terrorists.



	
 Important provisions of environmental laws, including the  Endangered Species Act and the Clean Water Act, are  beyond national power; some of the Civil Right Acts may be  next. Having struck down the Violence Against Women Act  in 2000, the Court has invalidated provisions of key laws  protecting the environment. It has signaled that it may rethink  its decisions upholding various civil rights laws, including  the Civil Rights Act of 1964, which forbids employment  discrimination.



	
 Even modest gun control laws are invalid. For the first time  in the nation’s history, the Court has ruled that the Second  Amendment forbids both the national and state governments  from imposing restrictions on individual gun ownership. The  Court has struck down the most aggressive restrictions; it has  also indicated that it is prepared to invalidate even the most  moderate limitations on gun ownership.





Do these changes seem radical? They are. But all of them have been urged by a new group of constitutional revisionists, on or off the federal bench; and these revisionists are having a growing influence on the development of the law.






Back to the Past



A few years ago, I found myself in a large audience at the University of Chicago Law School, preparing to hear a speech by Douglas H. Ginsburg, Chief Judge of the influential court of appeals in Washington, D.C. Judge Ginsburg is a graduate of the University of Chicago Law School, my home institution. I like and admire him. He’s also an exceptionally able judge, unfailingly fairminded, and a generous and kind person to boot. On the bench, he’s neither an ideologue nor an extremist. But on this day, Judge Ginsburg spoke in strong terms.1


Ginsburg contended that the real American Constitution has not been faithfully interpreted, and it is time to explore previous understandings. The real Constitution, Ginsburg argued, was abandoned in the 1930s, when the Supreme Court capitulated to Franklin Delano Roosevelt and his New Deal. The Constitution was properly read in 1932, when the national government had sharply limited power and the system of constitutional rights was radically different from what it is today.


Ginsburg began by emphasizing that “ours is a written Constitution.” He claimed that this observation is controversial in only one place: “the most elite law schools.” In his view, the fact that the Constitution is written has major implications. If judges are to be faithful to the written Constitution, they must try “to illuminate the meaning of the text as the Framers understood it.” (Remember that claim; I will spend a good deal of time on it.) Fortunately, judges were faithful to the real Constitution for most of the nation’s history—from the founding through the first third of the twentieth century. But sometime in the 1930s, “the wheels began to come off.” With the Great Depression and the determination of the Roosevelt Administration, the Supreme Court abandoned its commitment to the Constitution as written.


How did this happen? Judge Ginsburg’s first example involved what may well be the most important power Congress has: the power to “regulate commerce . . . among the several states.” In the twentieth century, the Commerce Clause has provided Congress with the power to protect civil rights, to combat crime, and to do much more. But Judge Ginsburg referred, with approval, to the old idea that under the Constitution, Congress lacked the power to ban child labor. He made his strongest complaint about the Supreme Court’s decision, in 1937, to uphold the National Labor Relations Act, which protects the rights of Americans to organize and to join labor unions. In upholding the Act, the Court said that when labormanagement strife occurs, interstate commerce is affected; a strike in Pennsylvania often has a big impact elsewhere. Judge Ginsburg objects that this is “loose reasoning” and “a stark break from the Court’s precedent.”


His complaint goes much deeper. The Court’s acceptance of the National Labor Relations Act is not merely “extreme” but also “illustrative.” Ginsburg notes that the Supreme Court has upheld a key provision of the most important environmental law, the Clean Air Act, which, in his apparent view, violates the separation of powers by granting too much discretion to the Environmental Protection Agency. He thinks that with the rise of the modern regulatory state, the “structural constraints in the written Constitution have been disregarded.”


This is a strong charge, but it is just the tip of the iceberg. Since the 1930s, the Court has “blinked away” crucial provisions of the Bill of Rights. Of these, Judge Ginsburg singles out the Constitution’s Takings Clause, which says that government may take private property only for public use and upon the payment of “just compensation.” Judge Ginsburg objects that the Takings Clause has been read to provide “no protection against a regulation that deprives” people of most of the economic value of their property. Properly read, Ginsburg argues, the Takings Clause provides far more protection to property than the Supreme Court has been willing to give.


In decisions involving property, the Court has “blinked away” individual rights. At other times, it has created new rights “of its own devising,” acting as a “council of revision with a self-determined mandate.” What does Judge Ginsburg have in mind? His chief objection is to the right of privacy. Evidently he rejects Roe v. Wade and believes that no constitutional right to privacy protects the right to choose abortion. But he goes much further than that. His real objection is to the Court’s reasoning in its 1965 decision in Griswold v. Connecticut, in which it struck down a law forbidding married people to use contraceptives. A judge “devoted to the Constitution as written might conclude that the document says nothing about the privacy of” married couples.


The Griswold decision, he says, is “not an aberration.” It is matched by recent decisions holding that the Constitution imposes limits on capital punishment, such as the 2002 decision striking down a death sentence imposed on a mentally retarded defendant. Here, too, the Court created rights out of whole cloth, defying the actual Constitution.


Judge Ginsburg concludes that until 1932 or so, the Court followed the nation’s founding document. But at that point, it adopted the “freewheeling style” that it employs today. But he offers hope for the future. A small but growing group of scholars and judges has recently begun calling for more fidelity to the constitutional text, focusing on the original meaning. “Like archeologists, legal and historical researchers have been rediscovering neglected clauses, dusting them off, and in some instances even imagining how they might be returned to active service.”


Judge Ginsburg’s leading example is the Second Amendment to the Constitution, which protects the right “to keep and bear arms.” He gives a strong signal that judges might well strike down gun control legislation. “And now let the litigation begin.”


Judge Ginsburg is discussing a form of constitutional fundamentalism. He is exploring what he has called the Constitution in Exile2—the “real” Constitution as it was originally understood. What makes this argument so remarkable is that Judge Ginsburg is a modest and responsible person with a first-rate intellect. On the bench he is both excellent and restrained. Respectful of precedent, he does not argue for radical changes. But many others are doing exactly that.


All over the country, activists are trying to transform the Constitution, moving it much closer to the version that existed at a much earlier point in our history—or perhaps to the views of the most extreme elements of the Republican party. These reformers include a number of federal judges—radicals in robes, fundamentalists on the bench. Usually appointed by Ronald Reagan, George H. W. Bush, or George W. Bush, some of these judges do not hesitate to depart radically from longstanding understandings of constitutional meaning. Not only are they are eager to understand the Second Amendment to protect the personal right to keep and bear arms; they are also willing to impose severe restrictions on Congress’s power and to strike down affirmative action programs, campaign finance regulation, environmental regulations, and much else.


“And now let the litigation begin.”






Our Many Constitutions



Is the United States governed by a single Constitution? Almost everyone thinks so. But in a sense, they’re wrong. As Judge Douglas Ginsburg suggests, our political disagreements produce fundamental changes in our founding document. With the election of a new president the Constitution’s meaning can shift dramatically, altering our most basic rights and institutions.


As it was understood in 1915, the Constitution could not possibly have permitted a Social Security Act or a National Labor Relations Act, and it prohibited minimum-wage and maximum-hour laws. In the 1930s, President Roosevelt’s New Deal included all these things. Roosevelt didn’t change a word of the Constitution. But by 1937, the Supreme Court had upheld nearly everything he wanted. The Constitution, the Court agreed, did not stand in his way.


In 1945, nearly everyone thought that if the state and federal governments sought to separate people on grounds of race, the Constitution would not be violated. The Constitution did not protect the right to vote; it permitted official prayers in the public schools; and it failed to provide much protection to political dissent. By 1970, everyone agreed that the Constitution prohibited racial segregation, safeguarded the right to vote, banned official prayers in the public schools, and offered broad protection not only to political dissent but also to speech of all kinds. If American citizens in 1945 were placed in a time machine, they would have a hard time recognizing their Constitution of just twenty-five years later.


Richard Nixon and Ronald Reagan intensely disapproved of these rights-expanding efforts, and they set about to change them. By 2005, the Constitution was starting to look a bit more like it did in 1920. The powers of the national government were being limited, the rights of criminal defendants were scaled back, the Constitution offered less to members of minority groups, and the rights of private property owners were being expanded. In 2005, the Constitution did not look exactly as Richard Nixon or Ronald Reagan envisioned it. But it made major moves in their direction.


The meaning of our Constitution has been much debated during the last twenty years. There are continuing battles over abortion, the right to vote, the power of the President, the war on terror, sex discrimination, capital punishment, gun control, the end of life, and same-sex relationships. Important as they are, these battles obscure much larger questions about competing visions of the Constitution.


My purpose in this book is to explain the nature of these competing visions and their implications for concrete constitutional issues. I shall show that the visions are both identifiable and enduring, and that they help to illuminate our disagreements over our founding document. I shall also show that in the last decade, a new form of judicial activism has emerged from the nation’s advocacy groups, law schools, and even courtrooms. The new activists claim that they are returning to the original Constitution. They purport to revere history, and sometimes they are faithful to it. But all too often, they read the Constitution as it embodies the views of a partisan political platform. Here I will identify their approach, explore its defects, and set out an alternative—one that rejects judicial arrogance in its many forms, liberal and conservative alike. The last point is worth emphasizing. While my main target is the new (and growing) activism of the extreme right, I shall be challenging the old activism as well, symbolized above all by Roe v. Wade and the aggressive liberal decisions of the Warren Court.






Back to the Present



Since the election of President Reagan, a disciplined, carefully orchestrated, and quite self-conscious effort by high-level Republican officials in the White House and the Senate has radically transformed the federal judiciary. For more than two decades, Republican leaders have had a clear agenda for the nation’s courts, including the following major goals:




	 to reduce the powers of the federal government, including Congress itself; 


	 to scale back the rights of those accused of crime; 


	 to strike down affirmative action programs; 


	 to eliminate campaign finance laws; 


	 to diminish privacy rights, above all the right to abortion; 


	 to invigorate the Constitution’s Takings Clause in order to insulate property rights from democratic control; 


	 to forbid Congress from allowing citizens to bring suit to enforce environmental regulation; 


	 to protect commercial interests, including commercial advertisers, from government regulation.




Republican leaders have sought out judicial candidates who would interpret the Constitution and other federal statutes in a way that would promote this agenda. And their nominees have been appointed to the bench. The most radical goals have yet to be achieved; federal judges pay attention to the law, and they do not like to break radically from the past. But to a degree that has been insufficiently appreciated and is in some ways barely believable, the contemporary federal courts are fundamentally different from the federal courts of just two decades ago. What was then the center is now the left. What was then the far right is now the center. What was then on the left no longer exists.


Consider a few examples. Justices William Brennan and Thurgood Marshall were the prominent liberals on the Court in 1980; they did not hesitate to use the Constitution to protect the most disadvantaged members of society, including criminal defendants, African-Americans, and the poor. Brennan and Marshall have no successors on the current Court; their approach to the Constitution has entirely disappeared from the bench. For many years, William Rehnquist was the most conservative member of the Court. He was highly respected for his intelligence and well liked for his integrity and amiability; and as the Court was composed, he was far to the right of Chief Justice Warren Burger, also a prominent conservative. But Justices Antonin Scalia and Clarence Thomas are far to Rehnquist’s right, converting him into a relative moderate by comparison.


In 1980, the Scalia/Thomas brand of conservatism had no defenders within the federal judiciary; their distinctive approach was restricted to a few professors at a few law schools. But it is extremely prominent on the federal bench today. Justice John Paul Stevens is a Republican moderate, appointed to the Court by President Gerald Ford. For a long period, Justice Stevens was well known as a maverick and a centrist—independent-minded, hardly liberal, and someone whose views could not be put into any predictable category. He is now considered part of the Court’s “liberal wing.” In most areas, Justice Stevens has changed little if at all; what has changed is the Court’s center of gravity.


But what about the often-noticed fact that the Court is often divided 5–4 or 6–3? Don’t the close divisions show a moderate court, divided between liberal and conservative wings? Actually the close divisions tell us very little. Whatever the Court’s composition and orientation, it will often end up dividing 5–4 or 6–3, simply because people won’t bring cases that they are bound to lose. If the Supreme Court shifted radically to the left, people would bring, and settle, different cases, and the cases that came to the Court would inevitably be the close ones for the particular justices who compose it. No less than any other, a left-wing court would soon find itself often divided, 5–4 or 6–3. So too if the Court shifts radically to the right. The existence of close votes should not mislead us; it is a simple fact that the Court is far more conservative now than it was a quarter-century ago.


Conservative constitutional thought itself has changed even more radically. In the 1960s and 1970s, many principled conservatives were committed to a restrained and cautious federal judiciary. Their targets included Roe v. Wade, which protected the right to abortion, and Miranda v. Arizona, which protected accused criminals; conservatives saw these rulings as unsupportable judicial interference with political choices. They wanted courts to back off. They asked judges to respect the decisions of Congress, the President, and state legislatures; they spoke in explicitly democratic terms. This is far less true today. Increasingly, the goal has been to promote “movement judges”—judges with no interest in judicial restraint and with a demonstrated willingness to strike down the acts of Congress and state government.


On the central issues of the day, some conservatives seem to think that the Constitution should be interpreted to overlap with the latest Republican Party platform. In its most extreme form, this view can be found in the suggestion that it is time to return to the Constitution in Exile, or some “lost Constitution.”3


Of course legal thought is diverse, and the extreme view is hardly shared by all conservatives, the most principled of whom continue to reject it. We shall encounter several varieties of conservative thought, some far less ideological, and some with considerable appeal. Indeed, the approach that I shall be defending has its deepest roots in conservative thought, with its insistence on incremental change and its distrust of reform by reference to theories and abstractions. But the emergence of the extreme view, and its national influence, are unmistakable.


In fact it seems to have reached the White House itself. When President Bush speaks of “strict construction,” he is speaking, in the view of many of his supporters, for the Constitution in Exile or the Lost Constitution. Mona Charen, a prominent conservative commentator, made the point entirely clear, stating that the President’s idea of “strict construction” is understood, by those who listen, to mean that the Constitution means what it meant when it was ratified.4 What Charen failed to acknowledge is that this position would lead to radical alterations in our institutions and our rights. On that point, advocates of “strict construction” have been all too obscure—even loose.






Of Presidents, Politicians, and Constitutional Change



In transforming the federal judiciary, Presidents Reagan, George H. W. Bush, and George W. Bush have hardly restored the Constitution to its meaning in 1932; but they have produced large changes in constitutional law. Their goal—of course shared by some of their Democratic predecessors, above all Franklin Delano Roosevelt—has been to populate the bench with young judges committed to their preferred view of the Constitution. On that count, they have mostly succeeded. A quarter-century after Reagan’s election, many of his appointees are still active—and will remain so for years. But the effort to reshape the federal judiciary has not been limited to Republican presidents. Some Republican senators have been equally single-minded. Showing extraordinarily little respect for presidential prerogatives, aggressive Republican senators did a great deal to block President Bill Clinton’s judicial nominees.


Sometimes the obstructionists justified their actions by labeling Clinton nominees (whatever the facts) as “liberal activists.” Sometimes they offered no reasons at all and simply refused to schedule confirmation hearings. As a result, many moderate Clinton nominees received no serious consideration from the Republican-led Senate Judiciary Committee. To take just one example, the current dean of the Harvard Law School, Elena Kagan, is no ideologue; she’s an exceptionally qualified and universally respected person with centrist views. President Clinton nominated her for the United States Court of Appeals for the District of Columbia Circuit. But under the leadership of Senator Orrin Hatch, the Republican-led Senate Judiciary Committee failed to provide Kagan with a hearing.


Unlike their Republican counterparts, Democrats in the White House and the Senate have often been passive. Democrats have of course cared about the fate of Roe v. Wade and the right to abortion. But until quite recently, they have considered the composition of the federal judiciary a relatively low priority. President Clinton chose two centrist justices for the Supreme Court, Ruth Bader Ginsburg and Stephen Breyer. These are exceptionally distinguished choices, and I shall argue that their caution and moderation are entirely appropriate. But because of their centrism, they cannot be seen as ideological counterweights to Justices Antonin Scalia and Clarence Thomas. And with a few prominent exceptions—most prominently the Supreme Court nominations of Robert Bork and Clarence Thomas—Democratic senators have tended to defer to Republican presidents. Under Reagan and the first President Bush, several immoderate “movement” judges were confirmed to the lower courts without the slightest protest. Under George W. Bush, Senate Democrats were occasionally more aggressive, blocking a small group that included some of his most extreme appointees. But the overwhelming majority of President Bush’s nominees have been confirmed. At most, Democrats have placed a finger in a dike, with predictably weak results.


The result of this generally one-sided political battle is that America now has an ideologically reconstructed federal judiciary, one that has frequently taken a strong stand against both Congress and the states. Some of the conservative reconstruction deserves to be enthusiastically welcomed, for it counteracted an unhealthy use of the federal courts, by liberal reformers, as an engine for social change that ought to have been debated in democratic arenas. Conservatives have long been correct to raise doubts about the courts’ use of ambiguous constitutional provisions to invalidate the outcomes of democratic processes. But in many ways, a judiciary with a tendency toward left-wing activism has been replaced by one tending toward right-wing activism. Consider the fact that the Rehnquist Court has overturned more than three dozen federal enactments since 1995—a record of aggressiveness against the national legislature that is unequaled in the nation’s history. In terms of sheer numbers of invalidations of acts of Congress, the Rehnquist Court qualifies as the all-time champion. Here are a few illustrations:




	 The Rehnquist Court has thrown most affirmative action programs into extremely serious question, raising the possibility that public employers will not be able to operate such programs and that affirmative action will be acceptable only rarely and in narrow circumstances.


	 The Rehnquist Court has used the First Amendment to invalidate many forms of campaign finance legislation— with Justices Scalia and Thomas suggesting that they would strike down almost all legislation limiting campaign contributions and expenditures.


	 The Rehnquist Court has ruled that Congress lacks the power to give citizens and taxpayers as such the right to sue to ensure enforcement of environmental laws.


	 The Rehnquist Court has interpreted regulatory protections extremely narrowly, sometimes choosing the interpretation that gives a minimal amount to victims of discrimination, pollution, and other misconduct.


	 For the first time since the New Deal, the Rehnquist Court has reinvigorated the commerce clause as a serious limitation on congressional power. As a result of the Court’s invalidation of the Violence Against Women Act, a large number of federal laws have been thrown into constitutional doubt. Several environmental statutes are in constitutional trouble.


	 Departing from its own precedents, the Rehnquist Court has sharply limited congressional authority to enforce the Fourteenth Amendment. In the process, the Court has struck down key provisions of the Americans with Disabilities Act, the Religious Freedom Restoration Act, and the Violence Against Women Act, all of which received overwhelming bipartisan support in Congress.


	 The Rehnquist Court has used the idea of state sovereign immunity to strike down a number of congressional enactments, including parts of the Age Discrimination in Employment Act and the Americans with Disabilities Act.




Of course the Rehnquist Court is not a radical court, and it has not done everything that extremists would like it to do. Judges generally follow precedent, even if they do not agree with it. The Court has not permitted mandatory school prayer or overruled Roe v. Wade. It has not entirely eliminated affirmative action programs. It has rejected President Bush’s boldest claims of authority to detain suspected terrorists. It has struck down laws that criminalize same-sex relationships. In especially controversial decisions, it has invalidated the death penalty for mentally retarded people and for juveniles. But we should not lose the forest for the trees. Even if those who sought to reorient the Supreme Court have not received all that they wanted, they have succeeded in producing a body of constitutional law that is fundamentally different from what it was twenty years ago. Notably, many of the more cautious decisions were issued by a bare majority of 5–4 or a close vote of 6–3; with small changes in the Court’s composition, the moderate decisions would not be moderate at all.


What is especially odd, and at first glance inexplicable, is that the federal judiciary has been under particular assault from the extreme right in a time in which judges have already gone so far in the directions that conservatives prefer. The Supreme Court has upheld voucher programs for public schools; it has pointedly refused an opportunity to strike down the use of the words “under God” in the Pledge of Allegiance; it has increasingly rejected the idea of a strict separation of church and state; it has not questioned laws forbidding same-sex marriages; it has firmly rejected the idea that affirmative action is constitutionally compelled; it has generally refused to use the Constitution to provide new protections for disabled people and aliens; it has upheld bans on physician-assisted suicide; it has mostly rejected attempts to broaden the right of privacy. Why are extremists complaining so bitterly about a federal judiciary that has been moving steadily to the right?






The New Path of the Law



Perhaps the answer is simple: Much larger changes can be imagined. We could easily foresee a situation in which federal judges shift far more abruptly in the directions in which they have been heading. They might not only invalidate all affirmative action programs, but also




	 reduce or even eliminate the right of privacy; 


	 elevate commercial advertising to the same status as political speech, thus forbidding controls on commercials by tobacco companies (among others); 


	 strike down almost all campaign finance reform; 


	 reduce the power of Congress and the states to enact gun control legislation; 


	 further reduce congressional power under the Commerce Clause and the Fourteenth Amendment; 


	 limit democratic efforts to protect disabled people, women, and the elderly from various forms of discrimination; 


	 significantly extend the reach of the Takings Clause, thus limiting environmental and other regulatory legislation.




To many people, these results will seem appealing on political grounds. But even if so, they might want to hesitate before approving of Supreme Court decisions that move in this direction. If judicial decisions greatly overlap with the views of members of an identifiable political party, something is unquestionably amiss; and members of that very party are likely, before long, to regret the increase in judicial power. American history is full of examples.


Of course courts move slowly. Of course judicial appointees are disciplined by law, and they usually attempt to follow settled principles. But significant changes have been occurring, accompanied by large-scale shifts and a growing ambition in the commitments of the most extreme conservatives. As we shall see, conservative critics are entirely correct to object to some of the Court’s liberal decisions, including Roe v.Wade itself. They are right to say that the Court should be reluctant to wield ambiguous constitutional provisions as a kind of all-purpose weapon against reasonable judgments from Congress and the states. But now, some Republican leaders are asking the Court to do exactly that.


Many right-wing extremists even appear to have convinced themselves that by a remarkable coincidence, there is a close fit between their own political commitments and the Constitution itself. This is of course a delusion. But in a way, they’re right. By appointing judges who see things their way, they are making the fit closer every day.






















PART ONE 
The Great Divide






















CHAPTER ONE 
Fundamentalists and Minimalists, Perfectionists and Majoritarians


HERE’S MY PERSONAL CHOICE for the silliest moment in the presidential debates of 2004. The two candidates were asked whom they would appoint to the Supreme Court. President George W. Bush replied, “I would pick somebody who would not allow their personal opinion to get in the way of the law. I would pick somebody who would strictly interpret the Constitution of the United States.” Senator John Kerry did not disagree. He said, “I don’t believe we need a good conservative judge, and I don’t believe we need a good liberal judge. . . . I want to make sure we have judges who interpret the Constitution of the United States according to the law.” 




The candidates were in complete agreement: Judges should interpret the law. This claim is at once correct and ludicrously unhelpful, in a way a sham. Everyone knew that Bush and Kerry would favor different sorts of judges. Consider President Bush’s mention of, and criticism, in the same debate, of “the Dred Scott  case, which is where judges years ago said that the Constitution allowed slavery because of personal property rights. That’s a personal opinion; that’s not what the Constitution says. So I would pick people that would be strict constructionists. Judges interpret the Constitution. No litmus tests except for how they interpret the Constitution.”


One oddity here is that anti-abortion groups regularly equate Roe v. Wade, protecting the right to choose abortion, with Dred  Scott; they think that the nation should be rid of Roe for the same reason that it has rid itself of Dred Scott. While saying that he would have no “litmus tests,” President Bush was also taken, by many insiders, to be giving a subtle but clear signal that he would favor appointees who oppose Roe v. Wade.


Of course judges aren’t politicians, and both candidates were right to say that the judicial task is to interpret the law. But in the controversial cases, judges often disagree. When they do, what are they disagreeing about?


It is standard to separate judges along two lines. The first involves ideology. Some judges lean to the left, others to the right. Maybe Democratic presidents tend to appoint liberal judges, whereas Republican presidents appoint conservative ones. The second involves interpretation. Some judges favor “strict construction,” while others are much looser. Maybe some judges take the Constitution seriously as it was written, whereas other judges use the Constitution as the basis for imposing their own values and preferences.


The first division is certainly helpful. At least some of the time, ideology matters greatly in judicial decisions. Consider the usual suspects: affirmative action, campaign finance reform, abortion, capital punishment, disability discrimination, environmental protection, and sex discrimination. On all these issues, Republican appointees show more conservative voting patterns than Democratic appointees do.1 Ideology isn’t all there is to judging; Republican and Democratic appointees often agree, simply because the law constrains them. But where the law leaves room for reasonable doubt, ideology can play an important role.


Of course some people deny this point—or deny, at least, that their favorite judges are influenced by ideology. But as a class, Republican appointees interpret the Constitution differently from Democratic appointees. The difference has a lot to do with ideology.


Are judges properly divided into “strict” and “loose” interpreters of the Constitution? Justice Antonin Scalia is often thought to be the leading practitioner of “strict construction.” President Bush, a frequent supporter of strict construction, has singled out Justice Scalia as the type of person he would like to appoint to the Supreme Court. But Scalia deplores strict construction. “I am not a strict constructionist, and no one ought to be.”2 Scalia does not believe that the Constitution should be interpreted “strictly” or “broadly.” He describes strict construction as a “degraded” idea that brings his “whole philosophy into disrepute.”3




The distinction between strict and loose interpretation is unhelpful. But it does point toward something real. Some judges, including Scalia, insist on interpreting the text in accordance with its original meaning, and other judges do not. This difference, which Scalia himself describes as “the great divide,”4 is important, and it helps explain some disputes about the meaning of the Constitution. It begins to illuminate the real divisions on constitutional interpretation.
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