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Introduction



There is of course no reason why places of horror should be easily identifiable as such. There is no appropriate location for mass murder. No sinister lighting or music nudges us into guessing what might have happened here. Pain and tragedy may surround us on all sides, but past atrocities do not announce themselves to the visitor once the bodies have been removed, the blood washed away, the shattered windows replaced. Still, though, I never can get used to the fact that places where the most terrible things have happened – a sun-dappled meadow that once housed a Nazi camp, say, or the soft hills around Srebrenica in Bosnia where cuckoos can be heard calling in the woods – can look and sound so normal.


I had that same unsettling feeling when I first arrived in Bucha in April 2023. Until a year earlier, this commuter town north-west of Kyiv was best known for the quality of the fungi that grow in abundance in the surrounding woods. Every autumn, crowds flocked from the city to search out the tastiest mushrooms. Now, the name of Bucha will be remembered always for reasons its residents could never in their worst nightmares have imagined.


My visit came a year after the Russian full-scale invasion of Ukraine. By the time I arrived in Kyiv, the worst of the missile attacks on the Ukrainian capital were over, for the moment at least. Air raid sirens still sounded frequently. Everybody had an app on their phone which told them when to take shelter. The dangers were real: residents of the capital had lost their lives; the city was dotted with buildings that had been damaged or destroyed; four months before my arrival, a Russian rocket hit a children’s playground close to my hotel. But many Ukrainians had begun to ignore the alerts and take their chances. Daily life had to continue, after a fashion. I went to an early-evening ballet performance which was greeted with standing ovations. At the Lesya Ukrainka Theatre, Brian Friel’s Translations, set in nineteenth-century British-ruled Ireland and addressing themes of colonial erasure of the local language, was playing to packed houses, though performances sometimes started late because of air raids. Kyiv’s restaurants and cafés were lively and full, though they shut early to let customers and staff get home before curfew. It was an abnormal kind of normality.


At the beginning, Russian forces were confident they would reach the Ukrainian capital within days. ‘Now we will take Kyiv! Kyiv is ours!’ soldiers shouted as their tanks rolled through the countryside. They had been instructed to pack parade uniforms for a triumphal march along the broad Khreshchatyk boulevard in central Kyiv and through Maidan Square, heart of pro-democracy protests eight years earlier. It wouldn’t take long, President Vladimir Putin thought, for the ‘special military operation’ – not a war, that word was forbidden in Russia – to be complete. Despite fierce fighting at and around Hostomel airport, Russian forces failed to seize the capital. They did, however, reach towns on the road to Kyiv. One of those was Bucha.


My springtime drive to the town is simple enough. There are desultory checkpoints beside the pink-blossoming apricot trees; tank traps, no longer essential, are clustered in the middle of the carriageway. A layby is piled high with vehicles whose drivers and passengers had been shot at or burned to death – a mixture of dumping ground and memorial. Some of the cars are painted with bright yellow sunflowers and messages like #flowersforhope.


In Bucha itself, some buildings are badly damaged, others have been recently repaired. But much looks like any other commuter town: apartment blocks, shopping malls, advertisements for spas. In reality, nothing is normal here, nor will it be for years to come. On Yablunska Street (‘Street of Apple Trees’), properties are advertised for sale – taunhausi, in Ukrainian real estate sales-speak. A poster lists the ‘advantages of suburban living’ – summer terraces, panoramic views. And there, just across the road from the empty taunhausi, is an inconspicuous junction which became notorious worldwide.


In February 2022, fifty-two-year-old Iryna Filkina signed up for classes to train as a make-up artist, telling her beautician friend Anastasiia Subacheva, ‘I finally understood the most important thing. You need to love yourself and live for yourself.’ A few weeks later, she was dead. A Russian armoured vehicle killed Filkina at this junction as she rode her bicycle home on 5 March 2022; she had tried and failed to escape the town that day. It was too dangerous for her neighbours to recover her body and so, like many others, the decomposing corpse lay on the ground for weeks until Ukrainian forces liberated Bucha at the end of March. An image by Reuters photographer Zohra Bensemra of Filkina’s hand with her special Valentine’s Day manicure – four red nails, and a fifth with a purple heart bordered by silver varnish – was enough to identify her. Subacheva immediately recognised her friend’s hand: ‘I stopped breathing.’


Iryna Filkina was one of more than four hundred civilians killed in Bucha. Several dozen Ukrainians were killed on Yablunska Street alone. At a four-storey office building at number 144, used by the Russian forces as their headquarters, the windows have been repaired. At the side of the building, photographs of eight men killed with shots to the head are pinned to the wall. Flowers lie on the ground. The men were seized as part of what the Russians called zachistki, or ‘cleansing operations’ – the same word used in Putin’s war in Chechnya twenty years earlier – and summarily executed.


Close to the junction where Filkina died, I see a house is being rebuilt. Natasha, the house’s owner, who was repeatedly shot at as she fled her home in the first days of the occupation, tells me: ‘Our neighbours are gone. They haven’t been found, dead or alive. Russia needs to understand what has happened here. They need to see the tears of the people here.’


The crimes in Bucha and elsewhere were horrific. But can the perpetrators of these and other crimes – and their commanders, and their commanders’ commanders – ever be held accountable? In earlier years, the answer would have been a clear no. But the possibilities of global justice have changed beyond recognition in recent decades.


In 1992, when I asked Slobodan Milošević, then president of Serbia, whether he might one day stand in the dock charged with war crimes, he seemed startled by the idea. Just nine years later, he was in The Hague, facing charges of crimes against humanity and genocide. The creation of the Yugoslavia and then Rwanda war crimes tribunals in the mid-1990s was soon followed by agreement on an international criminal court – an idea that a determined few had been pressing for, but which had for decades seemed unachievable. The guaranteed impunity of Latin American dictatorships was dented, too, when former Chilean leader General Augusto Pinochet was arrested after travelling to London for back surgery. Politicians responsible for grave crimes, it became clear, had more reason to be worried than ever before.


For decades, the Nuremberg trials (and the Tokyo tribunal that followed) had seemed to be a one-off. After 1945, governments who had prosecuted Nazi crimes were happy to commit crimes of their own, confident that those crimes would go unpunished. They turned a blind eye to genocide, too – the word that Raphael Lemkin, a lawyer from what is now Ukraine, invented in 1944. Now, as described throughout this book, the prospects for justice have multiplied in many different ways.


The themes of justice – its elusiveness, and the ways that dreamers have fought for it against the odds – have interested me for many years. I came of age at a time when torture-loving military governments were spreading like a virus across Latin America and when those who expressed different views in the Soviet Union and across the Soviet bloc could be jailed or sent to a labour camp. The need to confront those twin madnesses, and the apparent impossibility of doing so, shaped my thinking. I became interested in the long shadows of history, too: when studying Russian and German, I lived in St Petersburg (Leningrad, as it was then) and Berlin, and got to know two societies which in different ways were grappling with how to confront their own past, forty years after Stalin’s purges and thirty years after the Second World War.


I witnessed historic moments of hope, too, when I was living in Poland in 1980, and saw millions force unthinkable concessions from the Communist regime even while Leonid Brezhnev, famous for sending tanks into Czechoslovakia and Afghanistan, was still in the Kremlin. Those unprecedented victories – which, despite arrests and killings, were never quite reversed – significantly influenced my thinking in the years to come. They helped me understand the extraordinary things that courage and determination can sometimes achieve, even in seemingly impossible contexts and when dismissed by others.


My experiences in Poland and central-eastern Europe, and a Granada Television documentary that I worked on in Belarus on truth, lies and the Second World War, helped get me hired for what became the dream job of working on the foreign desk of the Independent, which I joined when the newspaper launched in 1986. Three years later, I found myself reporting on what would become (to quote the headline to a piece I wrote in April 1989, seven months before the Berlin Wall came down) ‘the crumbling of an empire’. The east European revolutions and the fall of the Wall followed on from the extraordinary things I had witnessed in Poland nine years earlier; it was not just the arrival of the reformist Soviet leader Mikhail Gorbachev which paved the way for change in 1989. It was a privilege to report from Warsaw, Leipzig, Prague and Budapest during those days of hope when walls tumbled across the region. I even saw flickers of optimism in Russia, too, after protesters defeated a hardline coup in 1991, leading to the end of the Soviet Union itself.


Western politicians failed to see what was coming and how much had changed. As I wrote in a publisher’s proposal submitted four months before the coup, for a book that was originally called Road to Nowhere, based on my travels around the country from the Baltic states to Siberia, the impending collapse of the Soviet Union was perhaps the most important story of the late twentieth century. A violent clampdown to stop change, I suggested, could provide ‘only the most short-term of solutions’. And yet, politicians seemed unwilling or unable to face up to the momentousness of what was already under way. I quoted the Russian writer Yuri Karyakin: ‘Hundreds and thousands of bottles have been opened in the last six years, and their genies couldn’t be enticed back inside or sealed up any more. How can that be done?’ Or, as the headline to one of my pieces had summed it up in February 1991: ‘The Kremlin cannot put the lid back on.’ In the end, the long-feared crackdown fell apart after just three chaotic days in August. For a brief moment, hope did not feel absurd. ‘It was the happiest day of my life,’ a friend in Moscow told me after the coup failed, ‘happier even than when my child was born.’ Such sunny words would soon seem unthinkable.


All the good news was soon followed by bad. My first glimpse of Yugoslavia had been at the end of my student year in the Soviet Union in 1976, when I took an overnight train to Odessa on the Black Sea (Odesa, to use the Ukrainian spelling which most Odessans ignored until Russia’s invasion changed the politics of language for ever) and then a tourist boat up the Danube to Budapest, stopping off in Belgrade. I was charmed by the relaxed atmosphere in the nominally Communist Yugoslav federation, so different from the suffocating pressures in the Soviet Union, where I and my Russian friends alike (who were courting trouble, even by talking to me and other foreigners) were always aware of the ubiquitous lurking presence of the Committee for State Security, the KGB. When I returned to Belgrade in 1982, two years after the death of Marshal Tito, the Second World War hero who had led the country for forty years, multi-ethnic Yugoslavia still felt more tolerant than its central and east European neighbours with their secret-police regimes. From 1989 onwards, however, political leaders who felt threatened by the multi-party democracy breaking out across the region grasped nationalism as a way to hold on to power.


Full-scale war began in the Yugoslav republics of Croatia and Bosnia in 1991 and 1992. Like other journalists covering the Balkans, one of my abiding memories is the impossibility of getting politicians to focus on the unfolding horror at that time. This was ‘the hour of Europe’, a leading European politician declared in June 1991, suggesting things would soon be sorted out. Two weeks after that complacent summary, I was in Osijek in eastern Croatia, sheltering with an elderly couple who had invited me into their home (and shared a glass of calming plum brandy) as a gun battle raged outside for hours; I don’t know which of us was more frightened. Through her tears, my host said, ‘They’ll kill us all one day. I’m so afraid.’ The doctor who certified the deaths on that day told me: ‘It’s terrible. I think it will be worse. I am losing all hope.’


This was the beginning of four long years of war in the collapsing Yugoslav federation. It seemed that the many crimes, committed by Serb and Croat forces especially, would never see punishment. Gradually, though, the possibilities of accountability grew, including the creation in 1993 of the first new war crimes tribunal since 1945. In 2001, a few months after standing amid vast crowds who forced the resignation of Milošević after a bloody decade in power, I spent time at the Yugoslav war crimes tribunal talking to the people who hoped to put him behind bars. My magazine story, ‘Unfinished Business: Behind the scenes at the new Nuremberg’, was published shortly before a new government in Belgrade delivered Milošević to The Hague.


*


In the meantime, a new permanent war crimes court, unlimited by geography, was on its way, too. Human rights organisations played a key role in making it happen. I became the UK director of Human Rights Watch in 2002, just before the International Criminal Court was born. Until then, I had been reporting on human rights and other themes; my job was above all to describe what I had seen and heard. I would still in some ways continue to be a reporter, sharing stories of human rights abuses in the hope of making change. From now on, however, a core part of my work – together with remarkable colleagues around the world – would also be to play a part in seeking to make the possibilities of justice and accountability real. My experiences and the people I met on the front lines of justice in the next twenty years through my work at Human Rights Watch, Amnesty International and Freedom from Torture are central to this book.


I first sketched out thoughts on the themes of international justice in 2005. If I had found the time to write Crimes and Punishment (as I called those early jottings), it would have been a different and too-optimistic book. The world looked simpler then. In the two decades since, there have been many new reasons for despair. There have also, however, been new reasons for hope. That Faustian tussle between despair and hope is at the heart of Prosecuting the Powerful.


This book tells stories from the changing landscape of global justice, how those changes happened, and the obstacles to change. Powerful figures have been prosecuted and jailed in ways that once seemed unthinkable. Survivors of conflict make their voices heard as never before. For many years, it seemed that justice could never be evenly spread. The pattern that was visible during the Cold War continued to repeat itself: those who had been happy to prosecute the crimes of others wanted a free pass for themselves and their friends.


That confident sense of impunity has, however, been dented – including during the writing of this book. First came the indictment in 2023 of the Russian president. The arrest warrant for Vladimir Putin, whose country is a veto-wielding member of the UN Security Council, was extraordinary by any measure. Then, even more remarkably, we saw arrest warrants issued in 2024 for the prime minister and defence minister of one of America’s closest allies, a government which assumed it would always be protected from accountability, no matter what it chose to do. US president Joe Biden described the initial request for an indictment by the International Criminal Court of Israeli prime minister Benjamin Netanyahu and defence minister Yoav Gallant as ‘outrageous’. British prime minister Rishi Sunak said it was ‘deeply unhelpful’.


When I meet the court’s chief prosecutor, Karim Khan, in his offices in The Hague a few days after the arrest warrants, he is in no mood to back down. On the contrary, he emphasises that this is what his job is for. ‘The problem is existential in that if we do apply the law vigorously in some cases and we close our eyes in others, that brings the law into disrepute. It goes back to Shakespeare.’ Khan closes his eyes for a moment to find the exact words, then quotes King Lear:




Robes and furr’d gowns hide all. Plate sin with gold,


And the strong lance of justice hurtless breaks:


Arm it in rags, a pygmy’s straw does pierce it.





Khan argues that Shakespeare’s description of the inequalities of justice is recognisable today. In his paraphrase, ‘If you’re poor, if you’re weak, the law will come down on you – but plate that with gold, somehow you get a free pass.’ He believes his job is to help that change.


At the time of the requested indictments, Khan talked of a ‘senior figure’ who warned him off arrest warrants for Israelis, telling him the court was ‘built for Africa and thugs like Putin’. When we see each other, Khan does not mince his words on that perception of the court’s role: ‘That racist, colonial approach unfortunately still afflicts some people’s mindset.’


Politicians who condemned Khan’s requested indictments of Israeli leaders did not seriously challenge the allegations or facts that the prosecutor put on the table. Khan had consulted a panel of six respected lawyers, including an Israeli-American former ambassador and former president of the Yugoslav war crimes tribunal and a former judge of the International Criminal Court. The panel emphasised its unanimity in supporting the prosecutor’s request for an arrest warrant. Instead, Washington and others argued it was wrong as a matter of principle to accuse a democratically elected leader of committing grave crimes. This – as should be self-evident, even for the most deliberately obtuse politicians – turns things upside down. We hope democratically elected leaders will not usually choose to commit serious crimes. If they do commit crimes, however – especially if they appear to believe they are entitled by circumstances (including the behaviour of their enemy) to do so – that needs to be confronted, not ignored. To argue otherwise is dishonest and dangerous.


Khan’s indictments were not just in connection with the alleged crimes of Israeli leaders but also what he called the ‘unconscionable’ crimes of Hamas. A year after my visit to Bucha, I was at the site of the Supernova music festival near Re’im kibbutz in the south of Israel, advertised as an embracing of ‘friends, love and infinite freedom’. Video shows crowds dancing into the sunrise on 7 October 2023. And then, just before six-thirty in the morning, the horror. Kidnap, rape and murder followed. Twelve hundred men, women and children, including eight hundred civilians, were killed when attackers from Hamas and other armed groups breached the fences round Gaza with motorcycles, paragliders and pick-up trucks, at the festival and at Re’im and other kibbutzim. Two hundred and forty were taken hostage, including soldiers, civilians, Thai farm workers, thirty children and a nine-month-old baby.


Another place of horror lies just three miles from Re’im. Israeli television viewers barely see even a sanitised version of the catastrophe that the Israel Defense Forces have unleashed behind the high barriers which keep two million Gazans penned in; foreign journalists, despite protests from media organisations worldwide, are forbidden to enter. The once-popular viewpoint near the southern town of Sderot where, during earlier assaults on Gaza, Israeli picnickers celebrated and reporters delivered their pieces to camera against a televisual backdrop of destruction – the ‘hill of shame’, as it came to be known – is sealed off with rolls of barbed wire when I visit. The immediate border area is closed. But, for anybody who wants to know, the suffering of those trapped, starved, orphaned, maimed and killed inside the Gaza Strip is no secret.


In 2022, governments overwhelmingly condemned Russia’s destruction of lives, homes and infrastructure in Ukraine. Twenty months later, when the Israeli government repeated many of Russia’s actions, some of those who had condemned Putin’s crimes responded differently. The scales and blindfold of Lady Justice were cast aside. Who committed the crimes (do we support them, do we oppose them?) became as important, for some politicians, as what those crimes were.


Putin’s war on Ukraine and Israel’s assault on Gaza came in different contexts. Putin’s excuse for the invasion – the need to defeat Ukrainian ‘fascism’ and prevent ‘genocide’ of Russian-speakers – was absurdly false. Ukraine’s real crime, from the Kremlin’s perspective, was that it wanted to make its own choices and did not wish to remain under Moscow’s thumb. The immediate trigger for Israel’s offensive against Gaza, by contrast, was an attack of lawless brutality. In that respect, the two cases could hardly be more different.


In terms of how those wars were conducted, however, there were obvious parallels, even if Israeli politicians were enraged when such comparisons were made.


In different ways, two courts in The Hague both address questions related to the worst war crimes. The International Criminal Court can prosecute individuals, including presidents and prime ministers. The inter-governmental International Court of Justice, the UN’s highest court, plays an important role in a different way, calling out the crimes not of individuals but of states. Four months before the requested indictments of Netanyahu and Gallant at the ICC, I was sitting in the Peace Palace in The Hague to hear the president of the International Court of Justice pronounce an almost unanimous judges’ ruling that there was a ‘real and imminent risk’ that ‘irreparable prejudice will be caused’ to the Palestinians’ plausible right to be protected from genocide in Gaza, in a case brought by South Africa. The court warned against incitement to genocide, too – a central part of the genocide convention.


As with the International Criminal Court, some governments seemed eager to shoot the messenger. The International Court of Justice has enjoyed global respect since its creation as the ‘world court’ at the same time as the founding of the United Nations in 1945. Putin’s Russia might scorn the court; generally, democratic governments did not. In 2024, that changed. Western governments condemned South Africa for bringing the case against Israel – and implied, without evidence, that the judges (including the respected American president of the court) had somehow themselves become biased.


Nobody could miss the brutal irony that the country whose leaders were now facing potential indictment for crimes against humanity and which the International Court of Justice now criticised in connection with allegations of genocide came into existence, eight decades earlier, partly because of the crimes, including genocide, committed against its own people. Those crimes, via the example of Nuremberg, indirectly paved the way for the International Criminal Court itself. Israel’s leaders sometimes behaved as though the crimes of the Holocaust meant Israel’s own army could and should never be a subject for prosecution. Netanyahu complained of ‘blood libels’. He accused prosecutor Karim Khan of ‘callously pouring gasoline on the fires of antisemitism’ and compared him to the ‘infamous German judges’ whose decisions helped enable the Holocaust. Khan saw it differently, saying as he requested the arrest warrants, ‘If we do not demonstrate our willingness to apply the law equally, if we apply the law selectively, we will be creating the conditions for its collapse.’


The indictments of Putin and then Netanyahu – two men who just a few years earlier had enjoyed a tough-guy bromance – are part of a broader pattern of change. For most of the twentieth century, impunity for war crimes was a given. Nuremberg was a lonely exception to the rule. Now, the slogan ‘Send him to The Hague!’ is heard worldwide from those who believe powerful leaders should be held accountable. In recent years, that destination can be metaphorical as much as literal, with multiplying war crimes prosecutions closer to home. Nor is it just political leaders who have gone on trial: there have been attempts to hold companies to account, too, for alleged complicity in atrocity crimes.


In 1985, the Nobel Prize-winning author Czesław Miłosz wrote a foreword to Letters from Prison by the Polish opposition thinker Adam Michnik. Miłosz talked of our tendency to place the possible in the past, leading us to overlook those who are acting in the present, who ‘defy the presumably immovable order of things’ and ‘achieve what at first sight has seemed impossible or improbable’. The Berlin Wall came down four years after Miłosz wrote those words – in significant measure because of people like Michnik and others across the region who defied the ‘presumably immovable’ order of things.


Raphael Lemkin was another who defied immovable realities by identifying the unnamed crime of genocide and then, against significant opposition, pressing for a convention which called for genocide to be prevented and punished. Lemkin died in 1959, believing his work had been in vain. In the past quarter of a century, however, we have seen genocide convictions in international and domestic courts for everything from Rwanda and Bosnia to the rape and killings of thousands of Yazidis in Iraq and Syria by Islamic State. More trials are on the way, not least because of the determination of the survivors of those crimes.


Even after the ICC indictments, there is no immediate prospect of seeing Putin or Netanyahu in handcuffs, though their travel plans will be limited. But the arrest warrants, confirmed by judges after three weeks and seven months respectively, send a powerful signal: justice applies to all. Shakespeare’s lance of justice need no longer break, even when confronted with gold-plated sins. As a result of what has been achieved in recent decades, we now have the tools that can, as US chief prosecutor Robert Jackson put it at Nuremberg, ‘stay the hand of vengeance’, thus allowing for a less dangerous world. We cannot afford to put those tools to one side.










Chapter One



‘This is Most Inconsistent’


Geneva, Lwów, Nuremberg, Paris (1863–1948)


When Henry Dunant arrived in Castiglione, thirty miles west of Verona, on the evening of 24 June 1859, changing the world was not on his mind. His main goal was to obtain an audience with Napoleon III. Dunant, a thirty-one-year-old Swiss businessman, owned an agricultural enterprise in French-ruled Algeria which had run into difficulties because of lack of access to water. The authorities in Paris had refused to engage with him so Dunant decided to go to the top.


Dunant – born Henri, but he swapped the i for a y to give his name an English twist – hoped to find the French emperor in the area of Lombardy where Franco-Piedmontese-Sardinian forces had been battling with the Austrians for the previous two months. To pave the way for a meeting, the white-suited Dunant – ‘the gentleman in white’, as he became known in Castiglione over the next few days – had brought with him a self-published homage to the emperor entitled The Empire of Charlemagne Restored. But nothing played out as Dunant expected.


On the day he arrived, three hundred thousand troops met in battle at Solferino, a few miles from Castiglione. Thirty thousand now lay dead amid the tangle of mulberries and vines, with another thirty thousand wounded. Stumbling into the aftermath of the carnage, Dunant was horrified. ‘Heartrending voices kept calling for help,’ he recalled in Memory of Solferino. ‘Bodies of men and horses covered the battlefield; corpses were strewn over roads, ditches, ravines, thickets and fields.’ He was appalled not just by the stench of the dead but also by the suffering of the living. ‘With faces black with the flies that swarmed around their wounds, men gazed around them, wild-eyed and helpless. Others were no more than a worm-ridden, inextricable compound of coal and shirt and flesh and blood.’ Dunant pulled together a team of volunteers to care for the wounded: his helpers included English tourists, a French journalist and the Swiss chocolate-maker Philippe Suchard, who bandaged wounds and wrote letters of farewell for the dying.


Dunant’s meeting with Napoleon III didn’t happen; his request to dedicate his book to the emperor was rejected; his business in Algeria collapsed. Instead, Dunant found a different focus for his life – one that has played a key role in shaping the rules of war and protecting civilians in conflict to this day. Dunant proposed a new set of international principles, according to which national societies should ‘help the wounded in different countries of Europe’. Monarchs and emperors praised him; the Goncourt brothers said his battlefield descriptions in Memory of Solferino were ‘a thousand times better than Homer’.


In 1863, delegates from sixteen countries came together in Geneva for a meeting organised by a small group including Dunant and a lawyer and philanthropist called Gustave Moynier. They agreed on the creation of a neutral medical corps to help the wounded. The emblem to identify medical personnel and facilities on the battlefield would be an inversion of the Swiss flag: instead of a white cross on a red background, a red cross on a white background. The organisation that would come to be known as the International Committee of the Red Cross was born. The first Geneva Convention was agreed in 1864. Dunant (to Moynier’s annoyance) became the first recipient of Alfred Nobel’s new peace prize in 1901. ‘Geneva Conventions’ today is a global shorthand for the laws of war – all because Geneva happened to be the native city of a determined entrepreneur who was moved to action by the suffering in a bloody battle in which, as he put it, ‘all false pride, all human regard were set aside’.


The idea that even the most violent conflict should be constrained by basic rules was, in theory at least, not new: there were precepts dating back to Ancient Greece and earlier. The Athenian slaughter of all men of military age on the island of Melos during the Peloponnesian War was notorious even at the time. In the seventh century, the first caliph of Islam, Abu Bakr, told his commanders: ‘Neither kill a child, nor a woman, nor an aged man . . . Slay not the enemies’ flock, save for your food.’ In 1410, Christine de Pizan, daughter of an astrologer-physicist from Bologna, published Book of Deeds of Arms and of Chivalry, with injunctions on the treatment of prisoners of war and on the protection of non-combatants: ‘Those who engage in warfare may be hurt, but the humble and peaceful should be shielded from their force.’ Ahead of the Battle of Agincourt in 1415, King Henry V issued instructions which included prohibitions on the burning of property ‘without special command of the king’ and on ‘affray which might endanger woman and her child’. He published orders so that commanders ‘may have plain knowledge and inform their men of these foresaid ordnances and articles’ and to ensure that ‘no subject shall be able to pretend ignorance’. In truth, Shakespeare’s description in Henry V of soldiers with ‘conscience wide as hell’ and the ‘filthy and contagious clouds / Of heady murder, spoil and villainy’ was, perhaps, a more accurate reflection of the prevailing reality. There were, however, some early attempts at accountability. In 1474, in a case that would be quoted at the Nuremberg trials five centuries later, twenty-eight judges convicted Peter von Hagenbach in Breisach, south of Strasbourg, for ‘trampling underfoot the laws of God and man’. Von Hagenbach was charged with rape and murder committed by those under his command; he was deemed to have a duty to prevent those crimes.


Gradually, the rules were codified. In 1625, the Dutch jurist Hugo Grotius, who came to be known as the ‘grandfather of international law’, published On the Law of War and Peace. He wrote: ‘When arms have once been taken up there is no longer any respect for law, divine or human; it is as if, in accordance with a general decree, frenzy had openly been let loose for the committing of all crimes.’ Grotius wanted to change that, with injunctions on everything from ‘moderation in despoiling an enemy’s country’ to the treatment of prisoners of war.


Today, a statue of Grotius stands on the main square in his home town of Delft. During his lifetime, though, the Dutch authorities were not so keen on the independent-minded lawyer: Grotius fled the Netherlands after his wife and maid helped him escape his castle prison hidden in a book chest. On the Law of War and Peace quickly became influential. While fighting the Thirty Years’ War in which millions died, King Gustavus Adolphus of Sweden reputedly slept with the book under his pillow; a copy was found in his tent after his death. This was not just for show: in a war notorious for its cruelty, Gustavus Adolphus exhorted his troops to avoid abuse. Grotius’s work remained popular long after his death: a fine-looking leather-bound English edition published in 1715 (available at the time of writing for a mere $1,250) is dedicated to ‘His Royal Highness the Prince of Wales’, the future King George II, who had arrived in Britain with his father from Hanover via the port of The Hague the previous year. And yet, despite all the interest in Grotius and his pronouncements, it was not until two centuries after his death that the need for enforcement of the laws of war began to be taken seriously.


In 1863, the same year as the creation of the Red Cross in Geneva, President Abraham Lincoln asked a Berlin-born law professor, Francis Lieber, to prepare a set of rules for Union forces in the already raging American Civil War. For Lieber, these were no legal abstractions. At sixteen, he himself had been severely wounded and left for dead at Waterloo; his geologist son Oscar, fighting on the Confederate side, was killed at the Battle of Williamsburg in 1862; his younger son, Hamilton, with the Union forces, lost an arm. The Instructions for the Armies of the United States in the Field, General Orders No. 100, or Lieber Code, quickly became influential. In Lieber’s own words, ‘short and pregnant and weighty, like some stumpy Dutch woman when in the family way with coming twins’, the code was translated and endorsed by France, Prussia, Britain and others.


The need for basic rules began to be recognised at the highest level. In 1898, Tsar Nicholas II proposed a conference ‘in the best interests of humanity’ on restricting or prohibiting dangerous new weapons (‘terrible engines of destruction’) and to codify ‘the laws and customs of war’. The Russian emperor suggested the conference, which was to be a ‘happy presage for the century which is about to open’, should take place not in St Petersburg, Berlin, Paris or London but in the less contested setting of the Netherlands. And so it was that top-hatted delegates gathered in 1899 in the Huis ten Bosch (‘House in the Wood’), the Dutch royals’ summer residence in The Hague. On 4 July, at the tomb of Grotius in nearby Delft, US ambassador Andrew White laid a silver wreath and spoke of the need for ‘strengthening peace and humanising war’; White’s wreath is still in place in Delft’s sixteenth-century New Church. The ambassador praised Grotius’s role: ‘In the domain of international law, Grotius said, “Let there be light” – and there was light.’ The Hague conference could, White suggested, give the world ‘at least the beginning of an effective, practical scheme of arbitration’, building on Grotius’s legacy.


From then on, as a result of the conference and Russia’s proposals – and in homage to Grotius – The Hague would become the go-to venue for international law, describing itself as the world’s ‘city of peace and justice’ today. At the suggestion of Russia’s delegate to the 1899 conference, Ambassador White persuaded steel magnate and philanthropist Andrew Carnegie to fund a ‘temple of peace’, which opened in 1913 and contained the Permanent Court of Arbitration. The Peace Palace on Carnegieplein is today home to the International Court of Justice, which in recent years has issued rulings on Ukraine, Gaza and more.


There were attempts to build in accountability from the start. As early as 1872, Gustave Moynier, now president of the Red Cross, proposed an institution that would ‘prevent and repress infringements’ of the Geneva Convention agreed eight years earlier. In the wake of the Franco-Prussian War, Moynier concluded that a ‘purely moral sanction’ was inadequate to ‘check unbridled passions’ on the battlefield. But his idea of an independent tribunal went nowhere. Then as now, governments were happy to sign up for obligations but less eager to see them enforced. The Hague Conventions of 1899 and 1907 forbade the use of ‘asphyxiating or deleterious gases’ and prohibited the targeting of civilian buildings. But the ‘effective, practical’ enforcement that Ambassador White hoped for remained non-existent – as the First World War, which began eleven months after the opening of the Peace Palace, made clear.


After 1918, there was a series of attempts to close the gap between noble statements and bleak reality, which included the frequent use of poison gas in the First World War. As required under the terms of the Versailles treaty, war crimes trials of German soldiers took place in Leipzig. The trials were, however, notable because of the vanishingly small number of convictions – six out of 1,700 cases.


There were attempts to prosecute Kaiser Wilhelm II, too. The Versailles Treaty accused the German emperor of ‘a supreme offence against international morality and the sanctity of treaties’ and proposed the creation of a tribunal with judges from Britain, France, Italy, Japan and the United States. France argued, on the principle of what would come to be known as ‘command responsibility’, that ‘all the cruelty, the iniquities, and the horrors . . . have been countenanced and in no way discouraged by him’. In Britain, ‘Hang the Kaiser!’ was a popular slogan; prime minister David Lloyd George announced that the tribunal would take place in London. King George V was surprised and indignant at the idea that his own cousin, Queen Victoria’s eldest grandson (who had been at her deathbed), might go on trial just down the road from Buckingham Palace. But all these proposals came to nothing. Another cousin, Queen Wilhelmina of the Netherlands, reluctantly offered Wilhelm II asylum after he was forced to wait for twelve hours on a railway platform at Eijsden on the Dutch-Belgian border while the Dutch made up their minds. ‘You surely recognise me! I am the German emperor,’ Wilhelm told a border guard as he waited. ‘I see you are the Kaiser,’ came the reply. ‘But my orders are to allow none to pass.’


France and its allies wanted the Netherlands to hand over the Kaiser, citing ‘unassailable reasons’, but that came to nothing. A bizarre kidnap attempt ended in chaos, too. ‘I was thinking of motoring up to Holland and kidnapping the Kaiser,’ Luke Lea, newspaper owner and former US senator, told a friend at Christmas 1918. Dutch police interrupted the bungled venture and the American visitors got away with nothing more than an imperial ashtray. Kaiser Wilhelm went to live in the comfort of Huis Doorn, the country house where Audrey Hepburn’s Dutch aristocrat mother spent much of her childhood, for the next twenty years. He died in exile in 1941, a year after the German invasion of the Netherlands (Queen Wilhelmina had in the meantime escaped to London). A German military band played at the Kaiser’s funeral; Hitler sent a huge wreath. As Geoffrey Robertson notes in his imagine-if book, The Trial of Vladimir Putin, ‘It remains one of history’s most intriguing hypotheticals, whether [the Kaiser’s] trial for aggression would have given pause to Hitler.’


There were other failed attempts at prosecutions. Western newspapers prominently reported the Ottoman massacres of Armenians during the First World War. In 1915, under the headline ‘Extinction menaces Armenia’, the New York Times talked of claims that hundreds of thousands had been killed and – using language that would gain resonance in years to come – reported the suggestion that the Ottoman Turkish authorities sought to achieve ‘nothing more or less than the annihilation of an entire people’. The US ambassador, Henry Morgenthau, protested to Turkish interior minister Mehmet Talaat. Talaat replied: ‘Why are you so interested in these Armenians anyway? You are a Jew, these people are Christians . . . Why can’t you let us do with these Christians as we please?’


Britain, France and Russia denounced the killings. A draft protest note complained that Ottoman forces had committed ‘crimes against Christianity and civilisation’. On reflection, ‘crimes against Christianity’ was replaced with the less loaded ‘crimes against humanity’; a legal phrase was born. In 1919, the Ottoman Courts-Martial conducted a series of trials in Constantinople for ‘crimes of enormous magnitude’, including deportations and massacres. But the trials unravelled in what diplomats described as dead failure and farce. None of those most responsible for massacres of Armenians was jailed. The Constantinople trials became, as historian Gary Bass put it in Stay the Hand of Vengeance, ‘the Nuremberg that failed’.


The broader lesson that emerged from all these confused initiatives seemed to be that – despite all the conventions and rules that had been agreed in the past half-century – impunity remained baked into the system.


In 1939, Hitler himself identified the connection between impunity past and present. Ahead of the invasion of Poland, he encouraged his generals to ignore all rules because there would be no consequences, asking ‘Who, after all, speaks today of the annihilation of the Armenians?’ Unspeakable crimes had quickly been forgotten after 1918. The same pattern, it seemed, could now be repeated. Hitler’s cold logic – ‘They got away with it, why wouldn’t I?’ – can still be heard from over-confident war criminals in conflict zones around the world today.


Despite what Hitler believed, the fate of the Armenians had not been entirely forgotten. A Polish-Jewish lawyer from Lwów (now the Ukrainian city of Lviv) had for years been reflecting on the failure to address the horror of those killings and how to ensure such crimes would see punishment. Raphael Lemkin’s stubborn determination paved the way for new mechanisms for punishing the worst atrocities in ways that would have their greatest impact long after his death.


Lemkin’s interest in what happened to the Armenians – and, above all, what didn’t happen to those responsible for planning and committing mass murder – had begun in 1921. He read newspaper reports on the trial of Soghomon Tehlirian, charged with shooting Mehmet Talaat, known as Talaat Pasha, outside his home in Charlottenburg in Berlin. The assassination was in revenge for Talaat’s role as chief architect of the Armenian massacres a few years earlier. Tehlirian himself lost dozens of relatives. Ever since, he told the court, ‘I have lived only to avenge the deaths not only of my own mother and father but also the persecution and massacres of the Armenian people, of whom Talaat Pasha is the wholesale murderer.’ The jury acquitted Tehlirian on the grounds of temporary insanity, accepting his argument: ‘I killed a man. But I am not a murderer.’


As a student in Lwów, Lemkin was struck by the paradox: how could it be a crime to kill one man, ‘but not a crime for his oppressor to kill more than a million men?’ Or, as the German satirist Kurt Tucholsky summarised it at around the same time: ‘One man’s death: that is a catastrophe. A hundred thousand dead: that is a statistic.’ A law professor explained to Lemkin that state sovereignty – the ‘Westphalian principles’, enshrined since the end of the Thirty Years’ War three centuries earlier – meant governments could do what they liked within their own borders. The professor compared the fate of the Armenians to a farmer slaughtering his chickens. ‘He kills them. Why not? It is not your business. If you interfere, it is trespass.’ For Lemkin, the disconnect between the individual crime and the non-prosecutable mass crime was unacceptable. Or, as he put it: ‘This is most inconsistent.’ Sovereignty, he argued, ‘cannot be conceived as the right to kill millions of innocent people’.


That sense that things were ‘most inconsistent’ would remain a driving force for Lemkin in years to come. The growth of fascism across Europe gave new urgency to his concerns. Nine months after Hitler took power in 1933, Lemkin – now deputy public prosecutor in the district court in Warsaw – prepared proposals for presentation at an international law conference in Madrid, which argued for the creation of two new international crimes, ‘barbarity’ and ‘vandalism’. Lemkin described barbarity as the destruction of a national or religious group; he defined vandalism as destroying works of culture, ‘which represent the specific genius of these national and religious groups’.


Moscow hated Lemkin’s ideas. Stalin’s legal attack dog, Andrei Vyshinsky, described Lemkin as a criminal interventionist and a representative of the ‘counter-revolutionary bourgeoisie’ for suggesting the world should respond if a country committed crimes within its own borders. The Kremlin was right to be wary of Lemkin’s logic, given its own actions: in the same year as the Madrid meeting, millions of Ukrainians died in a state-created famine now known as the Holodomor – ‘death by hunger’. As Stalin wrote to the novelist Mikhail Sholokhov, who expressed concerns about the mass starvation: ‘These people deliberately tried to undermine the Soviet state. It is a fight to the death!’ In Red Famine: Stalin’s War on Ukraine, Anne Applebaum quotes a survivor’s description of that terrible time: ‘The air was filled with the ubiquitous odor of decomposing bodies. The wind carried this odor far and wide, all across Ukraine.’ After the Second World War, in a speech marking the twentieth anniversary of the Holodomor, Lemkin would describe Moscow’s treatment of Ukraine as ‘perhaps the classic example of Soviet genocide . . . the destruction of the Ukrainian nation’.


In 1933, however, Lemkin was worried above all by the growth of fascism in Europe and what it might mean. As he put it later: ‘Hitler had already promulgated his blueprint for destruction . . . The world was behaving as if it were ready to acquiesce in his plans.’ Six years after the Madrid conference, the deadly blueprint became real. Lemkin escaped from Warsaw when Hitler’s armies invaded, his path to the railway station lit by houses ‘burning like candles’. In a description that viewers of television news reports from Lviv and other Ukrainian cities would recognise eighty years later, he was confronted at the station by ‘an ocean of human heads – it was impossible to see people’s bodies, they were pressed so tightly together’. Lemkin was eventually ‘carried on top of a storming crowd’ and ‘fell like a heavy bundle amid the other passengers’ on a train that was later bombed. After weeks on the road, he reached his family in eastern Poland. His parents insisted he must leave while they would stay. It was, Lemkin said, ‘like going to their funeral while they were still alive’.


Lemkin reached Lithuania and then Sweden. In 1941, after receiving the offer of a teaching post at Duke University in North Carolina, he arrived in the United States after a fifteen-thousand-mile voyage by train and ship via Moscow, Vladivostok, Yokohama and Vancouver. His mother wrote to him: ‘We are all healthy and have what we need for our existence. Be calm about us!’ Not long afterwards, the Germans burned the family home to the ground. Both his parents were killed in the Nazi death camp at Treblinka.


Lemkin, though he did not yet know of his parents’ fate, understood better than anyone the scale of the unfolding apocalypse. He had started collecting decrees issued throughout Nazi-occupied Europe while he was in Stockholm and brought them with him to America. For those who wanted to know, there was no shortage of information. In 1942, the Polish diplomat Jan Karski risked his life to be smuggled into and out of both the Warsaw Ghetto and a transit camp near Bełżec death camp (‘like forcing my way through a mass of sheer death and decomposition’) in order to bring first-hand testimony of the Holocaust to political leaders in London and Washington. Karski was ignored. ‘Maybe they did not believe,’ he said later, ‘maybe they thought I was exaggerating.’ Lemkin, too, found it hard to interest people in Nazi crimes. The issues, he said, ‘seemed too theoretical and even fantastic’. In Lemkin’s words, ‘The silence of murder started the day the first reports of mass executions reached London from Warsaw late in 1942 [in other words, following Karski’s dangerous mission]. It lasted until December 1944, almost two years.’


In theory at least, politicians agreed the crimes were without precedent. Given the scale of the Nazis’ ‘methodical, merciless butchery’, Winston Churchill concluded as early as 1941: ‘We are in the presence of a crime without a name.’ (In practice, the Allies had other priorities. Even as US planes bombed industrial targets near Auschwitz in 1944, it was decided – despite pleas from Jewish organisations and others – not to bomb the railway line to Auschwitz nor the gas chambers in the camp itself because of the need to focus on ‘decisive operations elsewhere’.)


Lemkin would give a name to the unthinkable crime. The Carnegie Endowment for International Peace agreed to publish the hundreds of Nazi decrees and other documents that he had assembled, together with his analysis and recommendations. Axis Rule in Occupied Europe appeared in 1944. Lemkin was keen to ensure his book was widely distributed: the copy I am looking at, borrowed from the London Library and originally belonging to the US embassy on Grosvenor Square, is inscribed ‘with the compliments of the author’.


At the heart of the 670-page volume is its ninth chapter, ‘Genocide: A New Term and New Conception for Destruction of Nations’. Lemkin noted that tyrannicide, homicide and infanticide were existing words. He proposed a new word combining genos, the Greek word for race or tribe, and cidium, the Latin word for killing. Building on his Madrid proposals from eleven years earlier, he defined ‘genocide’ as: ‘A coordinated plan of different actions aiming at the destruction of essential foundations of the life of national groups, with the aim of annihilating the groups themselves.’


Lemkin was not alone in reflecting on how Nazi criminals might one day be brought to justice. From a modern perspective, Hitler’s defeat can seem inevitable. We take for granted the arc of history that runs from the never-ending German victories between 1939 and 1942 through defeat at Stalingrad in 1943 to the retreats and eventual collapse after just twelve years of the ‘thousand-year Reich’. Seen from the perspective of early 1942, however, Allied victory was far from a given. Almost all of mainland Europe was Nazi-occupied or allied with Hitler. To quote the headline of a German paper I found in a Lviv flea market eighty years later, trumpeting Hitler’s seemingly unstoppable advance: ‘Tsar’s palaces near Leningrad are in German hands.’


Germany was so confident of victory that Hans Frank, head of Nazi-occupied Poland or the ‘General Government’ – the ‘Butcher of Poland’ who would later be hanged at Nuremberg – encouraged publisher Karl Baedeker to produce a guidebook detailing the art and architecture that German travellers could admire across the conquered territories. The immaculately presented 250-page Baedekers Generalgouvernement which sits on the desk in front of me was published in 1943 and is focused mostly on items of tourist interest. The industrial town of Auschwitz is included in Rail Route 2a Vienna–Kraków as ‘former capital of the Piast duchies of Auschwitz and Zator’. Bełżec, site of the death camp where half a million Jews had been delivered to be killed in the previous year, is mentioned as a destination on Rail Route 18a from Lublin to Lwów. Items of interest in a nearby ‘beautiful forested region’ include a seventeenth-century Dominican monastery, ‘rebuilt after a fire in the Baroque style’. In addition to its touristic descriptions, Baedeker also finds room to boast about the consequences of expulsion and murder. The guide refers in a casual parenthesis to Kazimierz, Kraków’s historically Jewish district for the past four hundred years, as ‘(jetzt judenfrei)’ – ‘(now free of Jews)’.


And yet: it was in this bleakest of contexts, when Nazis ruled triumphant and Allied victory seemed so distant, that the exiled governments of Poland, Czechoslovakia and seven other occupied countries agreed a statement at St James’s Palace in London (historically the royal residence, until Queen Victoria moved into Buckingham Palace) on 13 January 1942. The statement was entitled Punishment for War Crimes. What came to be known as the St James’s Declaration noted that the German occupiers had ‘set aside the restraining influence of the laws of war and the laws of nations’. One of the principal war aims would be ‘the punishment, through the channel of organised justice, of those guilty of or responsible for these crimes, whether they have ordered them, perpetrated them or participated in them’. Those responsible would be ‘sought out, handed over to justice, and judged’.


The chair of the meeting, Polish prime minister and commander-in-chief General Władysław Sikorski, said the full value of the declaration would not be clear ‘until the day of final victory’. But, he insisted, it had immediate significance: ‘It serves as a warning to all those who oppress our civil populations, by making them clearly understand that there can be no crime without punishment.’ Sikorski’s message – accountability as a form of ‘never again!’ education – would be central to the message of Nuremberg three years later and in other conflicts in the years to come.


None of the signatories could have guessed at that time quite how far the Nazis had already tossed aside any ‘restraining influence’. Reinhard Heydrich, head of the Nazi security service, had sent out invitations for a meeting to be held a few days later in a grand villa beside Lake Wannsee in south-west Berlin. Adolf Eichmann, bureaucratic architect of the Holocaust, remembered the two-hour meeting passed in an atmosphere of ‘much friendliness – politely and nicely’. Fine wines and cognac were served as the participants discussed how they could best and most efficiently organise ‘the final solution to the Jewish question’. The existence and agenda of the conference would only become known much later; today, the villa is a museum documenting the decisions of that day. Even without knowledge of the Wannsee decisions, however, it was clear from the outside that the Nazis were committing unspeakable crimes. The St James’s signatories called for future accountability which would ‘satisfy the sense of justice to the civilised world’.


*


In the next two years, the prospects gradually brightened. A UN War Crimes Commission was tasked with gathering evidence (although, as Nuremberg prosecutor Telford Taylor later noted, the Commission was ‘in for a very thin time – it had no investigatory staff or, for that matter, a staff for any substantial undertaking’). One initiative for a war crimes tribunal even came from inside Germany. Helmuth von Moltke, namesake and great-grandnephew of Bismarck’s chief military commander and an opponent of Hitler from the start, asked: ‘What will I say in the future, when someone asks me: and what did you do during this time?’ In March 1943, von Moltke wrote via neutral Sweden to his friend Lionel Curtis, a fellow at All Souls College, Oxford and co-founder of the Royal Institute of International Affairs at Chatham House; in his letter, he talked of the need for future war crimes prosecutions. In the months to come, von Moltke and others met secretly at his home in Kreisau in what is now Poland and drew up proposals for a ‘universal international court’ where those who ‘contemptuously disregarded’ international law would be held accountable by ‘the community of nations’ in The Hague after the war. Von Moltke quoted the Victorian historian Lord Macaulay on the importance of holding senior leaders to account: in his History of England, Macaulay argued that ‘the ringleaders, the men of rank’ are ‘the proper objects of severity’.


Von Moltke’s approaches to Britain through Curtis were ignored. He was arrested by the Nazis in 1944 and later hanged; his wife Freya hid documents in her beehives on the Kreisau family estate. But, just a few months after the Kreisau meetings, the Allies moved forward with plans of their own. In October 1943, Roosevelt, Churchill and Stalin agreed a joint declaration, ‘Concerning Responsibility of Hitlerites for Committed Atrocities’, warning that Nazi leaders would be pursued ‘to the uttermost ends of the earth . . . in order that justice may be done’. The Moscow Declaration said the ‘atrocities, massacres and cold-blooded mass executions’ would be judged and prosecuted by ‘the peoples whom they have outraged’. Churchill said he hoped the statement might make ‘some of these villains reluctant to be mixed up in butcheries’.


The Russians were the first to turn those ambitious words into action. On 15 December 1943, six weeks after the Moscow Conference and two years before Nuremberg, a Nazi war crimes trial opened in the opera house in the Ukrainian city of Kharkiv. Charges included the starvation and shooting of civilians, bombing of hospitals and ‘burning down and destroying entire towns’. The prosecutor compared these crimes to the actions of ‘medieval barbarians or the hordes of Attila the Hun’. The soldiers ‘cannot but know’, the prosecutor concluded, that such actions ‘constitute a travesty of international law and the laws of all civilised countries’. The author Ilya Ehrenburg reported on the trial: ‘I waited a long time for this hour . . . On this day we stopped speaking about a future trial for the criminals. We began to judge them.’


In one of the dark ironies of history, eighty years after the Kharkiv trial, Moscow’s forces murdered civilians and shelled hospitals in the region and across Ukraine. When I was in Kharkiv in 2023, I visited the theatre where the trial had taken place. Spattered with shrapnel damage, it was closed due to Russian attacks. For modern Ukrainians, it was now the Russians who conducted themselves like ‘medieval barbarians’. In 2022, the Ukrainian novelist Andrey Kurkov echoed Ehrenburg’s words about the importance of accountability – this time, for Moscow’s own crimes. A few weeks after the full-scale invasion, Kurkov wrote: ‘Ukrainians are looking forward to the verdict on the murderers and war criminals. But for now, they must survive under the constant shelling of the Russian army . . . They are waiting for the end of the war and the beginning of the trial.’


Even as Allied victory approached in the Second World War, there was still no consensus about what justice should or shouldn’t look like. Anthony Eden, Britain’s foreign secretary, pointed early on to the ‘ill-starred enterprise’ of war crimes trials after 1918 and concluded: ‘I am convinced that we should avoid commitments to “try the war criminals” and to “hang the Kaiser” (alias Hitler).’


Simpler versions were proposed instead. A month after the Moscow declaration, Roosevelt, Stalin and Churchill met in Moscow’s embassy in Tehran (whose previous claim to fame was that a mob murdered and beheaded one of Russia’s most famous playwrights there, as commemorated by a statue in the garden today). Stalin proposed a toast suggesting fifty thousand Germans should be shot. Churchill retorted that he would ‘rather be taken out into the garden here and now and be shot myself than sully my own and my country’s honour by such infamy’. Stalin’s suggestion was clearly unsavoury. Churchill’s indignation was, however, partly disingenuous. He, too, was at this point in favour of summary executions – just not on the scale that Stalin was talking about. Partly echoing Eden’s earlier concerns, Churchill liked the idea of a few dozen top leaders being ‘shot to death within six hours’ in order to ‘avoid all the tangles of legal procedure’, as he put it in November 1943.


American thinking was initially closer to Stalin than Churchill. In July 1944, General Dwight Eisenhower, Supreme Allied Commander, wanted to ‘exterminate all of the General Staff’, which he reckoned to be three and a half thousand. Treasury Secretary Henry Morgenthau Jr (whose father, as US ambassador to Turkey, had spoken out about the Armenian killings in 1915) said that those whose ‘obvious guilt has been generally recognised’ should be ‘put to death forthwith’ by firing squad. War Secretary Henry Stimson noted in September 1944 that his civilian colleagues seemed ‘anxious to chop everybody’s head off without trial or hearing’.


At the next Big Powers summit, hosted by Stalin at the tsars’ summer retreat near the resort of Yalta in the Crimea in February 1945, Churchill remained keen on ‘bumping off’ key Nazis. But the winds were changing. Roosevelt, influenced by Stimson (and by Stalin himself), was now in favour of war crimes trials. Stalin insisted he had been ‘joking’ when he suggested that fifty thousand should be shot. He had become an enthusiastic advocate of high-profile trials, of which he had significant experience. His own show trials had ended with pre-ordained executions. Guy Liddell, Britain’s head of counterespionage, wrote in his diary: ‘Winston had put [the idea of summary executions] forward at Yalta, but Roosevelt felt that the Americans would want a trial. Joe supported Roosevelt on the perfectly frank grounds that Russians liked public trials for propaganda purposes.’


As late as April 1945, Churchill was still arguing that any trial would be ‘a farce’. By the time the war ended, however, the principle of holding war crimes trials was more or less agreed, even if the framework was not. Some on the ground remained sceptical that anything useful would come of it. A twenty-six-year-old Transylvanian-born Jewish Harvard law graduate and US army sergeant called Benjamin Ferencz wrote to his college sweetheart (and future wife of seventy-three years) Gertrude Fried, back home in the Bronx: ‘There will be war crimes work over here for a long time to come, but I’m not anxious to take part in it. The whole thing is really a joke from the legal point of view . . . Not one person has been tried yet. I think we don’t want to hurt their feelings.’ Not least because of Ferencz’s own groundbreaking work in the years to come, his pessimistic assessment would be proved wrong.


Prosecutors from Washington, Paris and Moscow travelled to Britain for the London Conference that began on 26 June 1945. The four Allied powers met daily in Church House beside Westminster Abbey to thrash out what the proposed International Military Tribunal should look like. It was complicated. Moscow insisted defendants should be treated as guilty from the start – ‘verdict first, trial afterwards’, as the Queen of Hearts might have put it. Iona Nikitchenko, who had been a judge in Stalin’s show trials, argued too much weighing up of the evidence would only be an annoyance: ‘If such procedure is adopted that the judge is supposed to be impartial, it would only lead to unnecessary delays.’


The Russians eventually conceded that defence lawyers would be entitled to challenge evidence in court before judges determined questions of innocence or guilt. Still, however, there was little clarity on what the charges should be. That wasn’t the only problem. As Robert Jackson, the US Supreme Court justice who led the American team, wrote to a colleague, ‘Even after words are agreed upon, we find them to mean different things.’ The poor quality of the interpreting didn’t help: one participant noted that talking to the Russians could be like having a ‘conversation through a double mattress’. As delegates attempted to find common ground, social encounters helped smooth the way. The Americans toasted Stalin’s health at a black-tie dinner at Claridge’s Hotel in Mayfair (the Russians were unimpressed by a drink that ‘claimed to be vodka’). The Soviet delegation returned the compliment with a lunch at the equally grand Savoy Hotel on the Strand.


*


Three lawyers, each linked by family ties to what the historian Timothy Snyder has described as the ‘bloodlands’ of central and eastern Europe, played key roles in the London discussions as the indictments took shape.


The Soviets’ lead adviser, Aron Trainin, was born into a Jewish merchant family in Vitebsk in present-day Belarus. (His contemporary was Moishe Shagal, better known as Marc Chagall, who was briefly the city’s art commissar after 1917.) As early as 1937, Trainin argued for the creation of ‘crimes against peace’ as a new category of international crime. Where Lemkin had been unhappy with his professor’s reference to farmers having the right to kill their chickens, Trainin made a different comparison. ‘Unlawfully hunting rabbits,’ he complained, ‘is punished more severely than organising the military destruction of people.’


Trainin returned to the theme a few years later, calling in 1944 for a new international convention prohibiting acts of aggression, propaganda of aggression, and more. His Criminal Responsibility of the Hitlerites was translated into English and became influential. A report for President Roosevelt suggested that, as a result of Trainin’s arguments, the idea of prosecuting crimes against peace would ‘rest on solid grounds’ and would take on the power of ‘valid international law’. Crimes against peace were listed as one of the indictments when the Charter of the International Military Tribunal was published on 8 August 1945. The final Nuremberg judgment found crimes against peace to be the ‘supreme international crime, differing only from other war crimes in that it contains within itself the accumulated evil of the whole’. The emphasis on the crime of aggression was a victory for the Russians. It would return to haunt them in the twenty-first century.


A second lawyer who played a key role was Hersch Lauterpacht, who studied in Lemberg in the Austro-Hungarian empire (Lwów after the restoration of Polish independence in 1918, and today’s Lviv in Ukraine) and then in Vienna. In 1923, Lauterpacht moved with his pianist wife Rachel to London, where she studied at the Royal College of Music. He taught at the London School of Economics and in 1938 became professor and chair of international law at Cambridge. By the time the Second World War began, he enjoyed world renown. But, unknown to his colleagues with whom he maintained tranquil dealings everywhere from Cambridge to Washington, the distinguished Lauterpacht would from now on suffer from the agony of divided lives. With his parents living under Nazi occupation in Lwów, Lauterpacht wrote to Rachel in 1941: ‘The thing is constantly with me like a nightmare. It is astonishing how a human being can split his personality.’


In 1942, Lauterpacht gave a speech at the Grotius Society in London on the need for the ‘revolutionary immensity’ of a new international bill of human rights; it received (he told Rachel) ‘embarrassing praise’. Soon afterwards, he again wrote to Rachel about his fears: ‘I do not know whether [the family] are alive. And the situation is so terrible that it is quite conceivable that they may prefer death to life.’ Four months earlier, unknown to Lauterpacht, his father had indeed been dragged from his hiding place in a bathroom cupboard in the family apartment in Lwów and killed; his mother, sister and brother had all been taken or would be murdered in the next three years. As regards preferring death to life: his twelve-year-old niece Inka tried to poison herself and was disappointed that she failed to do so.


Lauterpacht learned these details only later but, like Lemkin, he knew enough to guess at the worst. Meanwhile, he helped shape the international law that frames our world today. Even as he worried about the fate of his family in 1942, he drafted a memorandum with carefully composed proposals for future war crimes prosecutions. In 1945, as discussions about trials got under way, Robert Jackson and his British counterpart, Hartley Shawcross, both sought him out for advice. That included, as Lauterpacht and Jackson strolled through Cambridge in the July sunshine, the suggestion that prosecutors might usefully revive the phrase ‘crimes against humanity’ that had been used in response to the Ottoman massacres of Armenians thirty years earlier. Jackson liked the idea and the Russians, after some hesitation, agreed.


And then, last but not least, there was Raphael Lemkin. Lemkin and Lauterpacht never met. But Lemkin’s influence was everywhere, even when he was not; Jackson carried a copy of Lemkin’s Axis Rule, borrowed from the US Library of Congress, when he travelled to Nuremberg. The indictments did not formally include Lemkin’s word, which came under ‘war crimes’. His neologism was, however, woven through the proceedings: prosecutors talked of ‘deliberate and systematic genocide’, explained as ‘viz., extermination of racial and national groups’.


Even after reaching agreement on what defendants should be charged with, the Allies still had to choose a venue. The Russians wanted the trial to take place in Berlin, in the heart of the Soviet zone of eastern Germany. The razing of the German capital made that impractical; it was eventually agreed the prosecutions would be in the medieval city of Nuremberg, site of Hitler’s biggest pre-war rallies, in the American zone in the south. (To mollify Moscow, Berlin became the ‘seat’ of the tribunal – in practice that meant an opening ceremony before everybody decamped to Nuremberg.) Nuremberg was, in truth, nearly as destroyed as Berlin. Remarkably, however, the city’s vast Palace of Justice, inaugurated by Bavaria’s last king in 1916, was almost undamaged.


The trial opened in Courtroom 600 of the Palace of Justice on 20 November 1945. There was a smell of fresh paint; German prisoners of war had been busy redecorating until the previous day. Novelist John Dos Passos set the scene for LIFE magazine:




A GI is smoothing out the folds of the four flags that stand behind the judges’ dais . . . The guards stand still against the wall with the serious faces of a high-school basketball team waiting to be photographed. Under them, crumpled and torn by defeat, are the faces that glared for years from the front pages of the world.





The twenty-one defendants in the dock included Hitler’s deputy, Hermann Göring, his foreign minister, Joachim von Ribbentrop, and his nominated successor, Admiral Karl Dönitz. The courtroom had been remodelled and rebuilt to accommodate press, simultaneous interpreters in four languages and movie-camera lighting – so bright that some defendants wore dark glasses. (Courtroom 600 today offers visitors a powerful re-imagining which blends recordings and reality as you sit in the space where history was made.)


In his opening speech, Robert Jackson called the trial ‘one of the most significant tributes that power has ever paid to reason’ and emphasised the uniqueness of the moment: ‘The wrongs which we seek to condemn and punish have been so calculated, so malignant, and so devastating, that civilisation cannot tolerate their being ignored – because it cannot survive their being repeated.’


Jackson’s words remain resonant to this day. But the omissions from the charge sheet were significant, too. One issue that was missing was Germany’s destructive bombing. In 1942, the Soviet-Jewish author Vasily Grossman had warned, with reference to German aerial bombing, of the day of reckoning when ‘a man with fat, sagging cheeks, the boss of the Fascist air force’ would squirm ‘on the bench of shame’. Grossman’s prediction seemed to be fulfilled three years later when Göring, head of the Luftwaffe, indeed found himself ‘on the bench of shame’ at Nuremberg. (In the New Yorker, Rebecca West described Göring as having the ‘preternaturally deep wrinkles of the drug addict . . . sometimes, particularly when his humor is good, he recalls the madam of a brothel’; Dos Passos said Göring’s face wore ‘the naughty-boy expression of a repentant drunkard’.)


At the time he was writing, Grossman’s focus on the horror of German air raids seemed logical. Thousands had died in the flames and ruins of Warsaw, Rotterdam, Coventry, Belgrade and cities across Europe, many more than in the 1937 bombing of Guernica in the Spanish Civil War that itself became so notorious around the world. Hitler would have killed more, if he could have managed it. As he boasted to his dinner guests in 1940, ‘We can do it with incendiaries; we can destroy London completely. What will their firemen be able to do once it’s really burning?’ Hersch Lauterpacht, like Grossman, proposed in 1942 that a future tribunal should include the crime of aerial bombing if used to terrorise the civilian population, ‘as in the case of the bombardment at Rotterdam’ (where German air raids in 1940 killed more than a thousand and made tens of thousands homeless).


There was one obvious reason, however, why German bombing would not be included in the Nuremberg indictments. If it became a focus, that drew obvious comparisons. Six hundred thousand civilians had died in Allied bombing raids on Germany – ten times more than in all of Germany’s raids put together. In Hamburg in July 1943, tens of thousands died when the Allies put Hitler’s incendiary fantasies from three years earlier into practice. German author W. G. Sebald later described the aftermath: ‘Bluish little phosphorus flames still flickered around many of [the corpses]; others had been roasted brown or purple and reduced to a third of their normal size. They lay doubled up in pools of their own melted fat, which had sometimes already congealed.’


Most famously of all, thirty thousand died in Dresden, ‘Florence on the Elbe’, on 13 and 14 February 1945. Nobody who lived through it would ever forget: first the ‘Christmas tree’ flares that lit up the sky, then the high-explosive bombs, then the incendiaries. Gertraude Hedler, a child at the time, remembered her house exploding. ‘It was like a giant had come under the cellar and picked it up,’ she told me when, during my time in Germany for the Independent, I met her in Dresden half a century later. ‘Women were lying there, all charred. Dead babies. When I found my father, he didn’t recognise us.’ Or, as Kurt Vonnegut, another survivor of that night, described it in Slaughterhouse-Five: ‘Dresden was like the moon now, nothing but minerals. The stones were hot. Everybody else in the neighbourhood was dead.’


Even at the time, the destruction of Dresden and other German cities was controversial. Churchill expressed concerns, leading Arthur Harris, head of Bomber Command, to retort: ‘I do not personally regard the whole of the remaining cities of Germany as worth the bones of one British Grenadier.’ Harris had learned his trade as a squadron leader twenty years earlier in British-ruled Iraq, where he complained of ‘the appalling climate, the filthy food, and the ghastly lack of any sort of amenity’, and bombed villages to bring to heel what the air minister described as ‘recalcitrant chiefs’. As historian A. J. P. Taylor put it: ‘He genuinely believed that the German people could be cowed from the air as he had once cowed the tribesmen of Iraq.’


The killing of almost 1 per cent of Germany’s civilian population meant the tu quoque defence – ‘you, too, committed these same crimes’ – would be overwhelming if the Allies decided to make an example of the German bombing of European cities. The solution: the theme was set aside, becoming what US prosecutor Telford Taylor would later call ‘the silence of Nuremberg’. (Nobody at the trial went so far as to defend the scale of the civilian deaths, although – remarkably – a senior Israeli ambassador would, in the context of Gaza eighty years later, where 2 per cent of the population were killed, praise the Allied bombing as an example to be admired and imitated.)


Grave crimes committed by the Russians were airbrushed out, too. The Soviet forces committed rape on an unprecedented scale as they wreaked revenge on a defeated Germany. As Soviet war correspondent Natalya Gesse later remembered: ‘The Russian soldiers were raping every German female from eight to eighty. It was an army of rapists.’ More than a million were raped, often many times over. The outline of all this was known, and ignored. (The subject remains taboo in Russia. In 2002, when historian Antony Beevor described the mass rapes in Berlin: The Downfall 1945, including evidence from Russian archives, Moscow described his book as ‘an act of blasphemy’. In 2015, Beevor’s books were banned.)


In some ways, most remarkable of all was a set of crimes that was included in the indictments at Nuremberg but should not have been. The Russians accused the Germans of murdering twenty thousand Polish prisoners at Katyn near Smolensk in western Russia in 1941. The crimes were unspeakable. But they were not the responsibility of the Germans, however loudly the Russians said differently. When the Germans discovered the mass graves in the woods in 1943, they knew their own accusations would be disbelieved, so they invited the Red Cross and other independent experts to visit the site and examine the corpses.


The Red Cross concluded the killings had taken place in 1940 – in other words, when Russia was still in control after the Hitler–Stalin carve-up of Poland a few months earlier. In September 1939, Nazi and Soviet troops had shaken hands and even staged a joint parade to mark the dividing line of their respective invasions. Stalin’s foreign minister, Vyacheslav Molotov, boasted: ‘One swift blow, by the German Army and then the Red Army, and nothing was left of this ugly offspring of the Versailles treaty.’ A document dated March 1940, released by Moscow fifty years after the events, shows Stalin himself approved the mass executions. The document describes the Polish officers and other prisoners as ‘persistent enemies of Soviet power’ who must receive ‘the ultimate measure of punishment – shooting’. (In 2023, apparently in punishment for Poland’s support for Ukraine, Moscow again began to suggest – despite the documents that the Kremlin itself had already released – that Russia might not be responsible, and that the circumstances of the killings were ‘unclear’.)


Asked to choose between two known liars, it is unsurprising that the rest of the world was unsure who to believe. Moscow broke off relations with Poland’s government in exile (‘Hitler’s Polish collaborators’, as the Kremlin put it) to punish the Poles for concluding that, on this occasion at least, the Germans were telling the truth. The Polish authorities had already tried without success to establish the whereabouts of the missing men after their capture by Russian forces, so the discovery of bodies merely confirmed what the Poles already suspected from three long years of silence.


Once the Russians had decided to blame the Germans, they seemed to feel their only option was to double down. It was, as historian Francine Hirsch put it in Soviet Judgment at Nuremberg, ‘a bold and potentially risky move’. American, British and French prosecutors tried without success to persuade their Russian colleagues to withdraw the Katyn charges. They feared the accusations, if exposed as false, would call other indictments into question and damage the credibility of the entire trial. In the end, the Allies got lucky: the German defence team challenged the accusations but failed to score a palpable hit against the Kremlin’s lies. In the final Nuremberg judgment, the false claims went discreetly unmentioned.


In short: there were plenty of wrinkles at Nuremberg. The Allies left unprosecuted things which they ought to have prosecuted. They prosecuted things which they ought not to have prosecuted. In concept and in execution, the trials were messy and uneven. Going in, nobody knew quite what they wanted. Coming out, nobody knew quite what the result would be. But US chief prosecutor Robert Jackson was justified in looking back with pride on a trial that was achieved, as he put it, ‘in the face of obstacles so formidable that many well-wishers thought it a quixotic undertaking beyond our power to accomplish’.


Eden’s fears of an ‘ill-starred enterprise’ had proved unjustified. The defence was robust, and prosecutors had to work hard to succeed. The main Nuremberg trial ended on 1 October 1946, with nineteen guilty verdicts and three acquittals. For many, the acquittals came as a surprise – proof this wasn’t pure victors’ justice after all. Martha Gellhorn, who reported on the trial, was cautiously hopeful, not least because it had happened at all:




After it was over, there was an empty, stunned feeling in the courtroom, the judges filed out, the room was quiet, the trial was over, justice had been done. Justice seemed very small suddenly; an anticlimax . . . The hope is that this body of law will serve as a barrier against the collective wickedness, greed and folly of any nation. In these dark times it is only a hope. But without hope we cannot live.





There would be twelve more trials at Nuremberg in the next two years – including one led by the young Ben Ferencz, who had complained that prospects for war crimes justice were ‘really a joke’ but who went on to put leaders of SS Einsatzgruppen killer squads behind bars. Jackson’s successor as chief prosecutor, General Telford Taylor, appointed the diminutive and determined Ferencz, five foot two at the prosecutor’s rostrum, to the role. Taylor told him: ‘I’ve been checking up on your record, but I’m concerned because you’re occasionally insubordinate.’ Ferencz set him right: ‘That’s not correct. I’m not occasionally insubordinate. I’m usually insubordinate. I never obey an order which I think is stupid or illegal . . . I’ve been checking up on you, too. I don’t think you’ll give me that kind of order.’ Taylor concluded: ‘You’ll go with me.’


At Nuremberg, Lemkin (‘a lost and bedraggled fellow’, in Ferencz’s description) thrust a copy of Axis Rule into Ferencz’s hands. In tribute to the importance of Lemkin’s work, and to the fact that ‘one determined individual, in persistent pursuit of a just cause, can make a difference’, Ferencz talked of genocide in his opening speech at the Einsatzgruppen trial which began in 1947. The trial, in connection with a million deaths in what is now known as the ‘Holocaust by bullets’, was described at the time as the largest murder trial in history. Ferencz’s dedication to justice would continue for three-quarters of a century, up to his death in 2023 at the age of 103. A few weeks before I visited the court in Nuremberg in 2024, there was a ceremony to pay tribute to the man who did so much for justice worldwide. Visitors now reach Courtroom 600 and the museum in the Palace of Justice through a newly renamed Ben-Ferencz-Platz.


Nuremberg helped create a new language around human rights and would become a shorthand for those seeking accountability in conflict zones around the world. Alfred Döblin, author of the classic Weimar-era novel Berlin Alexanderplatz, concluded: ‘It cannot be said often enough, loudly enough (or joyfully enough): the re-establishment of law in Nuremberg is the rebirth of humanity to which we all belong.’ Even critics were grudgingly appreciative. Jean-Paul Sartre wrote that Nuremberg was ‘an ambiguous body . . . no doubt born of the right of the strongest’, but, partly echoing Gellhorn, he believed it opened perspectives for the future ‘by setting a precedent, the embryo of a tradition’. That ‘embryo of a tradition’ would develop in the decades to come. Germany would organise its own war crimes trials – stumblingly at first, then with ever-increasing confidence. Those, in turn, would help Germany find change of its own, and then to share lessons about the importance of justice with the rest of the world.


On the other side of the world, the US-led trials in Tokyo were closer to Eden’s fears of an ‘ill-starred enterprise’. The man who did most to shape the Japanese trials that began in April 1946 was General Douglas MacArthur, Allied commander in the Pacific and post-war administrator of occupied Japan. MacArthur was no Robert Jackson. He was more interested in politics than justice. The Americans were determined to hold trials of those most responsible for war crimes. But MacArthur also wanted Emperor Hirohito to remain in power. After the emperor, MacArthur feared the Communist deluge. On his insistence, the indictments at the International Military Tribunal for the Far East were shaped to give the impression that Hirohito had never had any real power to permit or order crimes.


On one occasion, former prime minister General Hideki Tojo went off-script by noting in court that there was ‘no Japanese subject who would go against the will of His Majesty’. The American prosecutor had to wrench the narrative back into line a few days later by working with Tojo – who was himself charged with war crimes and would later be hanged – on what Gary Bass in Judgement at Tokyo describes as ‘an elaborately choreographed effort to undo the shambles’. According to this massaged version, Tojo declared that the emperor had ‘consented, though reluctantly’ to the war and his ‘love for and desire for peace’ remained the only constant.


The devastation caused by the firebombing of Tokyo in March 1945 which killed a hundred thousand people, and the atomic bombs dropped on Hiroshima and Nagasaki in August, killing two hundred thousand, went unaddressed. Radhabinod Pal, an Indian judge at the tribunal – whose own country gained its independence halfway through the two-year trial – complained of ‘sham employment of legal process for the satisfaction of a thirst for revenge’. Charles Willoughby, MacArthur’s intelligence chief, thought the trials were ‘the worst hypocrisy in recorded history’.


All of this had consequences. Even today, nationalists resist acknowledging the crimes committed. Ian Buruma noted in The Wages of Guilt: Memories of War in Germany and Japan: ‘No Japanese politician has ever gone down on his knees, as Willy Brandt did in the former Warsaw ghetto, to apologize for historical crimes.’ Despite a strong vein of post-war pacifism and the historic ‘Murayama apology’ of 1995, some politicians still visit the Yasukuni Shrine in Tokyo where Japanese war dead, including executed war criminals, are revered.


The Nuremberg and Tokyo trials marked the end of one chapter and the beginning of another. Lemkin was disappointed that genocide had not been included as a separate indictment at Nuremberg, alongside crimes against peace, war crimes and crimes against humanity. But his thinking made its mark. The Times wrote that the tribunal would be remembered for its examination of genocide, ‘the new conception in law of which Nuremberg will remain the fount’. A New York Times editorial concluded: ‘It now remains to incorporate the term in international law, which is what Professor Lemkin has already half accomplished.’


‘Half accomplished’ was right. Agreeing on the word genocide was easy in comparison with ensuring that the word could have real-world consequences. Lemkin noted a contradiction that would be conspicuous in the years to come – the eagerness to put crimes always into the past, thus failing to prevent or respond to similar crimes in the present or future. In Lemkin’s words: ‘The Allies decided their case against a past Hitler but refused to envisage future Hitlers. They did not want to, or could not, establish a rule of international law that would prevent and punish future crimes of the same type.’


Russia, Britain and the United States all worked hard (though not always at the same time) to block the genocide convention that Lemkin was so determined to achieve, apparently fearing that they might themselves one day be held accountable. Shawcross, the British attorney-general who himself used the word genocide at Nuremberg, insisted: ‘Nuremberg is enough! A genocide convention cannot be adopted.’ Smaller countries became Lemkin’s best allies in highlighting the need to prevent and punish genocide. The Lebanese delegate declared: ‘The Attorney-General of England did everything he could to confuse us, but we refuse to be confused. The convention is essential for the protection of small countries. Big countries can protect themselves, but our only protection is international law.’


Lemkin eventually won by being, as he put it, the ‘pest Lemkin’ who refused to give up. Or, as a more generous John Hohenberg of the New York Post wrote, he was ‘a lonely crusader . . . tilting his lance in solitary grandeur against the ramparts’ of UN member states. On 9 December 1948, in the Palais de Chaîllot in Paris, the Convention on the Prevention and Punishment of the Crime of Genocide was finally agreed. The UN General Assembly called for the possibility of an ‘international judicial organ’ to be looked into, which could punish genocide in the way that the convention called for. But that idea would soon be buried, not to be revived for many years.


The Universal Declaration of Human Rights followed a day later, on 10 December. The Declaration, which Eleanor Roosevelt helped shape, built on the emphasis on individual rights that Hersch Lauterpacht highlighted in his Grotius Society speech in 1942 and developed in book form in 1945. Lauterpacht was the obvious choice to be British representative on the UN Human Rights Commission which would lead on drafting the Declaration. But British antisemitism put paid to that. Eric Beckett, legal adviser at the Foreign Office, wrote that Lauterpacht would be a ‘very bad candidate’ because, ‘though a distinguished and industrious international lawyer’, he was ‘when all is said and done, a Jew recently come from Vienna’. Lauterpacht had lived in Britain for most of his adult life; he was Britain’s most distinguished figure in international law. But Beckett insisted a ‘very English Englishman’ was needed for the role.


Lemkin felt excluded in a different way. After the genocide convention was agreed, he became ill. His own self-diagnosis: ‘Genociditis: exhaustion from work on the Genocide Convention.’ In the years to come, Lemkin would feel his work was wasted and that his beloved Convention had proved meaningless. ‘The fact is,’ he wrote, ‘that the rain of my work fell on a fallow plain.’ A former student encouraged him to see his achievements in a broader context. ‘It is true that you cannot see the results of your work,’ she wrote to Lemkin in 1951. ‘But your work is great, far greater than this generation. The results can only be known with the passage of time. You yourself will in all likelihood never see the concrete result you wish to see. But generations to come will enjoy and know the ideals you strive to realise.’


Lemkin died in New York in 1959 a forgotten man. Seven people attended his funeral. There seemed to be little possibility that the accountability he dreamed of would ever be achieved. As with Tehlirian and Talaat Pasha in 1921, the only way to punish somebody responsible for mass atrocities was still, it seemed, to gun them down in the street. Governments remained free to slaughter their own citizens ‘like chickens’. All thoughts of an international tribunal seemed abandoned. But Lemkin’s student was right to take the longer view. The struggles had only just begun.


Sixty years after Lemkin’s death, the power and impact of his legacy is everywhere. In 2001, I sat in a court in The Hague to see a Bosnian Serb commander prosecuted for the crime that Lemkin had named. In 2023, when I first met Ukraine’s head of war crimes investigations in Kyiv, he had been re-reading arguments that Lemkin made eighty years earlier, with a view to applying them to the war now being waged against his own country. In 2024, I was in a different court in The Hague to hear judges issue an almost unanimous rebuke against Israel – a country whose very identity is bound up with the crime that Lemkin identified – in connection with an alleged risk of genocide in Gaza. The court called for Israel to ‘take all measures within its power’ to prevent the incitement or commission of genocide.


Later generations are familiar with the ideals that Lemkin ‘strove to realise’, even if those ideals are far from being fulfilled. In the past twenty years, there have been accusations and prosecutions of genocide across the world. There are different ways to hold those who commit genocide to account, in international and domestic courts alike. With the right political will, Robert Jackson’s ‘hand of vengeance’ can be stayed.
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