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INTRODUCTION



After remaining silent for so long, I started speaking.


—Terry Albury (2021)


Before he went to prison, Terry Albury had been an FBI agent for sixteen successful, if not always entirely happy, years. He had joined the Bureau as an idealistic college graduate in August 2001, hoping to put away sex offenders and child pornographers. After 9/11, Albury embraced the FBI’s new focus on counterterrorism, taking seriously his mission to keep Americans safe. As an agent in San Francisco in 2007, he helped arrest a pair of radical Islamists plotting a bombing and received a commendation from FBI director Robert Mueller. He even served a short stint as a counterterrorism investigator in Iraq.1


But by the time he moved to Minneapolis, in 2012, Albury was beginning to nurse doubts about his work. He had been involved in too many counterterrorism investigations that went nowhere. They had been opened on the basis of what he called “BS” information—such as a tip from a single, unreliable source—or because of religious or racial prejudice.2


When Albury arrived in Minneapolis, the FBI’s main target was the Somali community. A number of young Somali men had recently left the city to join the militant group Al-Shabab. But when Albury began looking at files opened on the relatives of some of those men, or on local imams, as he participated in community-outreach programs with local mosques—programs that were also a way of recruiting more informants, of starting more surveillance—he frequently found little evidence of terrorism. Yet the surveillance continued, and the files stayed open, sucking up resources and accumulating more irrelevant information. Even if the Bureau turned up nothing, those files would follow the surveilled individuals throughout their lives. Whenever they applied for a passport or a job that required a background check, it would be revealed that they had once been looked at by the FBI. The real impact of his life’s work, Albury had come to believe, wasn’t protecting Americans from terrorism. Rather, he concluded, “I helped to destroy people.”3


Albury, himself the son of a political refugee from Ethiopia, was the only Black field agent in Minneapolis. That made it hard to stomach the anti-Somali prejudice that wove its way through the FBI’s work in the city, especially after the murder of Michael Brown in 2014 and the eruption of Black Lives Matter protests. “Minneapolis broke me,” Albury said later. “It became too hard to ignore the human cost of what we were actually doing.”4


In 2016 Albury reached out to the Intercept, an investigative-journalism website that had made its name publishing disclosures about the security state. He took photos of secret policy documents that outlined the procedures by which the FBI ran its surveillance operations and sent them to the site, which published a series of articles on the “FBI’s Secret Rules” in January 2017. Albury didn’t see himself as bringing “huge programs to light the public wasn’t aware of.” What he disclosed were new details about practices that were already the subject of controversy and debate, as well as suspicion among surveilled communities. For instance, one of his most important disclosures was a full and unredacted copy of the Domestic Investigations and Operations Guide, the FBI’s internal rulebook.5


The Intercept articles confirmed that racial and religious profiling was taking place despite FBI rules that banned it. And they raised new questions about the effectiveness and justice of counterterrorism operations. Albury had come to think that these investigations were driven as much by institutional pressures—by the desire of the FBI to be seen to be active—as by any objective threat of domestic terrorism. He seems to have hoped that his disclosures would trigger a public debate about the Bureau, perhaps on the level of the famous Church hearings into FBI abuses in the 1970s, in which it had been revealed that J. Edgar Hoover’s FBI had been illegally harassing and intimidating radical activists, including Albury’s uncle, who had been a member of the Black Panthers.6


That debate never happened. Amid the chaotic opening months of the Trump presidency, there was little public appetite for a close look at the FBI’s counterterrorism work.


The FBI, however, was paying very careful attention. It wanted to know who had spilled its secrets. In 2016 it had received a tip-off that the stories were coming when two journalists had filed Freedom of Information Act (FOIA) requests for documents that Albury had disclosed. One of those documents had been seen by only sixteen people in the previous five years. Another had a small highlight mark that identified it. They led the Bureau directly to Albury.


Albury was fired and charged with violating the Espionage Act. There was never any suspicion that he was engaged in espionage as most of us understand the term—there was no suggestion that he was spying for a foreign government or selling secrets for financial gain. His motives were straightforward: “As a public servant, my oath is to serve the interest of society, not the FBI… [, and] the public I served had a right to know what the FBI was doing in their name.” But his desire to inform the public was completely irrelevant; it wasn’t even a possible defense against the charge of espionage. Nor was it necessary for the government to prove that the disclosures had done any actual harm to the nation’s security or to the effectiveness of the FBI’s work.7


The Espionage Act makes it a crime to disclose secret information to those unauthorized to receive it: no excuses, no exceptions. Albury pled guilty to leaking classified information to the press and was sentenced to four years in prison.8


Albury is not the only recent victim of the Espionage Act. In the eight years that the Obama administration was in power, it brought espionage charges against eight people for disclosing information to the media. Trump brought six such charges in four years. One case per year may not seem like much. But between 1917, when the Espionage Act was passed, and 2008, a grand total of five such cases had been brought, and only one, in the 1980s, had led to a successful conviction.9 Yet during the war on terror, Edward Snowden, Chelsea Manning, Thomas Drake, John Kiriakou, Reality Winner, Jeffrey Sterling, and Daniel Hale have all felt the sting of the law.


Moreover, simply counting up the convictions radically understates the power of the law. The Espionage Act serves as the final backstop securing the nation’s bloated secrecy regime. No one knows exactly how much information is kept secret by the government. That’s part of the problem with secrecy. But by any reckoning, it is a staggering amount. One 2001 estimate suggests that there are 7.5 billion pages of classified information cloistered in the US government—as many pages of secrets as there are pages in all the books on all the shelves in the Library of Congress. By the 2010s, between fifty million and ninety million documents were newly stamped as “secret” every year. Managing them is an expensive business. In 2017, the last year in which this figure was made public, maintaining its secrets cost the United States more than $18 billion.10


The power of the Espionage Act lies not just in the cases in which it is used but also in the work it does to protect the secrets of a giant bureaucracy. The law hangs over government employees, threatening to send them to jail for disclosing any information that has been stamped as “secret.”


How did the United States end up in this situation? How had a law passed during World War I to prevent foreign spies from stealing secrets become a tool powerful enough to prevent the public from learning what its government is doing?


You won’t find an answer by reading the language of the statute. At the heart of the Espionage Act are two sections of the US criminal code, Sections 793 and 794. Section 794 criminalizes what we might think of as traditional espionage—it makes it illegal to collect information for a foreign government. Section 793, the section used to prosecute leakers today, is murkier. It contains six complicated clauses intended to protect secrets by making it illegal to gather or transfer information without authorization. But exactly what they mean, and how they are supposed to work, is very unclear.


For more than a century, lawyers have complained that the Espionage Act is a poorly drafted, deeply confusing law. In the Pentagon Papers case of 1971, which was the first and last time the Supreme Court grappled with the meaning of the sections used to send Albury to jail, Justice John Marshall Harlan called it a “singularly opaque statute.”11 Two years later, a pair of law professors tried to get to the bottom of the mess. After 160 pages of dense legal analysis, they threw up their hands: “The longer we looked, the less we saw… the statutes implacably resist the effort to understand.”12


To understand the law, it is necessary to trace its history. The laws and practices of secrecy emerged in a piecemeal, improvised fashion over many decades. The result is a jerry-rigged and unwieldy regime that keeps too much information secret and that thwarts democratic oversight of national-security and foreign-policy institutions. The pathologies of the present are a product of the past.


This book is the first to tell the whole story of this controversial, confusing law.


The problems with the Espionage Act began with its rushed passage through Congress in 1917. Technically, the Espionage Act was an omnibus law that combined more than a dozen laws relating to foreign relations and defense policy and neutrality. Little attention was paid to what would become Sections 793 and 794, which had been largely copied from an earlier Defense Secrets Act, itself rushed through Congress six years before. As a result, no one really noticed that although Section 793 made it illegal to disclose “information relating to the national defense” to people who weren’t authorized to receive it, at no point did the law stop to define what “information relating to the national defense” meant or to delineate any process by which someone might be authorized to access it. At the center of the law was a gaping hole.


What followed were decades of improvisation as courts, politicians, and lawyers tried to make sense of how the laws of secrecy were supposed to work. Sometimes, Congress passed new laws seeking to keep information secret that lawmakers weren’t sure was covered by the 1917 law, such as diplomatic code (in 1933) or atomic energy (in 1946) or cryptography (in 1950). In 1950, in the middle of the Cold War spy scare, Congress amended Section 793 itself, although the revisions ended up making the law even more confusing.


More often, the executive branch tried to protect secrets by developing new bureaucratic practices that rounded out the law: by requiring employees in particular agencies to sign confidentiality agreements, for instance, or by asking the press to keep from publishing secret information. The most important of these patches came in 1951, when Harry Truman established the modern classification system—a standardized bureaucratic process to classify information as “Confidential” or “Secret” or “Top Secret.” Three-and-a-half decades late, this classification system plugged the biggest hole in the 1917 law. The executive branch now had a process to determine what sorts of information were supposed to be kept away from unauthorized eyes. By the Cold War, a robust secrecy regime had arisen.


Amid the fallout from the controversial war in Vietnam, many of those secrets began to spill. By the 1970s, it turned out that no one was really happy with the secrecy regime, which underwent another round of renovations. Those who were outraged by the secrecy of the state sought the passage of new transparency laws, such as the Freedom of Information Act and new forms of congressional oversight. Those who were more upset that important security information had spilled concluded that the Espionage Act was clearly not up to snuff, and they sought instead to install a suite of new secrecy protections, such as the Classified Information Procedure Act (1980), the Intelligence Identities Protection Act (1982), and internal boards to review the public statements of former intelligence officials. All this was layered on top of the Espionage Act and the classification system, which survived the second half of the twentieth century unchanged.


By 9/11, the nation’s secrecy regime was an elaborate patchwork of statutes and executive orders and bureaucratic practices. As the White House waged its war on terror, it would find that the ambiguities of this patched-together legal structure gave it considerable power to develop and deploy an array of secretive policies and programs. Nine decades after it was passed, the Espionage Act at last became a remarkably effective tool for protecting secrets.


Part of the reason that the US secrecy laws are so complicated is that they straddle an unresolved dilemma of democratic life. On the one hand, a democratic government needs the capacity to keep some information secret. You don’t want rogue actors getting their hands on the nuclear codes, just as you don’t want individual bureaucrats cynically trading secrets for cash. And on a slightly more abstract level, if a democratically elected government has a mandate to administer a program and needs to keep some operational details secret to make that program effective—the names of undercover officers, say, or the schedule for spot audits—then you also want to make sure that no disgruntled employee can undermine the program by spilling the secret: that would amount to a one-person veto. But on the other hand, what makes a democracy democratic is the fact that it rules with the consent of the governed. Such consent is meaningful only if citizens can be fully informed about what their government is doing. The central reason that we so highly value the right to free speech is that it allows the public to educate itself. None of this works if the government can operate in secret. So if someone learns of a secret abuse of power, if they discover that the public is being lied to, then democratic norms require that they share what they learn with their fellow citizens.


In a formal sense, this dilemma is perhaps unresolvable. But a functioning secrecy regime would seek to balance these conflicting priorities—it would find a way to allow for the keeping of a limited number of appropriately held secrets while minimizing the potential for abuse. In theory, that’s what the various moving parts of America’s secrecy regime are supposed to do.


In reality, the system is a chaotic mess. Overclassification is endemic; transparency measures such as the FOIA are a weak counterweight. When so much information is classified, leaks are inevitable—the temptation to conduct politics by sharing a tip, floating a program, or undermining a rival is too great. Despite the fact that all of those leaks should be criminal according to the letter of the Espionage Act, no one thinks it would be realistic—or desirable—to apply that law literally. Instead, the sweeping provisions of the Espionage Act give the government incredible discretion to prosecute leaks when it so chooses. Such a legal system cannot produce just outcomes; it inevitably bends to the interests of the powerful.


It should be no great surprise that the secrecy regime is as dysfunctional as it is. No master plan guided its growth, and at no point has it been calmly and rationally evaluated. It has been shaped instead by decades of political conflict. Time and again, those who sought to protect the nation from foreign threats claimed the need to police the sorts of information that could circulate in the public sphere. In part, they wanted to prevent foreign spies from accessing valuable information, and the history of the Espionage Act is in no small part the history of spy scares, both real and imagined. But during World War I the Espionage Act was famous not for its secrecy provisions but for another section of the omnibus bill, which was used to send more than a thousand Socialists and radicals to jail on the grounds that their criticism interfered with the war effort just as much as a foreign spy or saboteur would. This heavy-handed censorship regime produced a civil-libertarian backlash that led directly to the rise of our modern understanding of the First Amendment. Supreme Court justice Oliver Wendell Holmes’s famous free-speech metaphors—“shouting fire in a crowded theater,” “the free trade in ideas”—were both issued in Espionage Act cases in 1919.


The Espionage Act thus helped to produce the first exchanges between two interest groups that would become regular combatants in the twentieth century. The guardians of national security would repeatedly seek new powers to protect their secrets, which often meant threatening the freedoms of the news media: if you wanted to prevent an enemy from learning a valuable secret, you also needed to keep the secret out of the papers. Then civil-liberties groups would rally against the new threat, successfully claiming a First Amendment right not only to criticize the government but also to publish government secrets.


Over time, these clashes between the forces of national security and the forces of free speech produced an uneasy stalemate. Efforts to extend security regulations into the public sphere were repeatedly defeated. Today, Americans are remarkably free to debate government policy, and, by and large, the media are free to publish state secrets if they can get their hands on them. In one sense, the American public sphere is freer than ever before.


Yet because the champions of civil liberties were largely concerned with protecting their autonomy from government overreach, they acquiesced to the power of the state to police its own domain. They did not protest the rise of new secrecy laws and practices anywhere nearly as much as they protested the proposal of new censorship practices. So the security state’s desire to control public debate has flowed instead down this path, the path of secrecy.


On one level, the story of the Espionage Act is thus a story of an important, underappreciated evolution in the way the national-security state has sought to police debate in America. Where once the Espionage Act was used as a tool of censorship, today it is used as a tool of secrecy. Where once the state sought to regulate speech, now it is happy to let the public criticize and debate all it wants. What it controls instead is the very information that citizens need to form their opinions.


Although this is, in some sense, a story of evolution, a story of the ways that an old law has come to be used for new purposes, it is also a story of continuity. The state is still using the Espionage Act to silence its critics; it’s just that the location of those critics has changed. When the Espionage Act was only a year old, it was used to silence the radical political advocate Eugene Debs, who went to jail for speaking out against what he considered to be an unjust and unnecessary war. A century later, the Espionage Act is used to silence internal critics such as Albury, who went to jail for seeking to inform the public about what he considers to be an unjust and unnecessary security policy.


The result is that a new form of censorship has become more important, one aimed not at the outsider critic of the government but at the insider who can inform the public in the first place. Call someone like Albury or Snowden or Manning what you will—a leaker, a source, a whistleblower, a traitor—they are now the central front in the long-running struggle to bring democratic oversight and control to the security state.


For the historical record makes it quite plain that the Espionage Act has produced a secrecy regime that has grown well beyond any legitimate need to keep information confidential. Public knowledge of matters of national and international significance has been blocked and distorted by the state. Wars have been started in secret. Coups have been engineered. People have been tortured. Millions of people have been subject to surveillance; many of the most committed champions of civil liberties and civil rights have been harassed and intimidated. A corrupt military-industrial complex has channeled billions of taxpayer dollars into private pockets. Foreign policies have been adopted that have led to blowback, costing American lives even as they create pressures for yet more secrecy, yet more security. And when some of these secrets have spilled out, producing momentary controversies that have shaped the history of the Espionage Act, they have also damaged Americans’ faith in their government, fueling the cynicism and rage that roil US politics today.


For more than a century, the Espionage Act has undermined American democracy. It continues to do so today. To understand how this happened, we need to start at the beginning, in the years before World War I, when a rising empire began to worry that foreigners might steal its secrets.




















Chapter 1



THE FEAR OF SPIES
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In 1917 newspapers criticized the proposed Espionage Act as a threat to their liberties, as this editorial cartoon suggests. Winsor McCay, “Must Liberty’s Light Go Out?,” New York American, May 3, 1917. (Library of Congress)








It was June 14, 1917, and Woodrow Wilson’s Flag Day wasn’t going exactly as planned. The United States had been at war for a little more than two months, and the new holiday was supposed to be a pageant of patriotism. Only the previous year, in the first federally recognized Flag Day, Wilson had marched at the head of a parade of sixty thousand flag-waving Americans, wearing a straw hat and a boutonniere of red, white, and blue carnations. After a twenty-one-gun salute and the unfurling of a giant flag from the Washington Monument, he had delivered a pugnacious address on the need for national unity: “There is disloyalty active in the U.S., and it must be absolutely crushed.” That night he had been renominated for the presidency, his party including in its platform an attack on foreigners and foreign-born Americans who were seeking to divide the nation. Wilson’s first Flag Day had gone swimmingly.1


But on the day of the sequel, it rained torrentially. Huddled under an umbrella held by a Secret Service officer, Wilson delivered his speech to barely one thousand “drenched and bedraggled” patriots. Even Edith Wilson chose to stay in the car. It was an appropriate deflation of this ersatz national holiday, already on its way to becoming the neglected stepchild of the federal calendar. Only the themes of Wilson’s speech—loyalty, unity, fear of the foreign—recaptured the mood of the previous year. America had gone to war, he explained, because the Germans had “filled our unsuspecting communities with vicious spies and conspirators and sought to corrupt the opinion of our people.” Now the Germans were deploying an army of “agents and dupes” to “undermine the government” and intrigue against the war effort. But they would not win, warned the sodden president, for the United States was dedicated to the cause: “Woe be to the man or group of men that seeks to stand in our way.”2


The next day, Wilson signed the Espionage Act into law.


To understand the origins of the secrecy laws that the United States still lives with, it is necessary to understand the anxieties of Wilson’s era of imperial conflict and racial paranoia. From the American Revolution through the first decade of the twentieth century, the nation had made do without a law designed to protect its secrets. But then in 1911, Congress hastily enacted a Defense Secrets Act in the midst of a panic about Japanese spies. Six years later, in the weeks after it entered World War I, it radically expanded on that law with the Espionage Act.


These were not carefully drawn laws; they had not been weighed and debated with calm, Olympian detachment. Like the soggy Stars and Stripes of Flag Day II, they were flawed and awkward performances of nationalist fervor, willed into being by the fears of the men who produced them, men who were concerned above all with preserving the hierarchical, imperial world order they believed in. It should be no surprise that the laws that came out of this moment would be poorly suited to balancing secrecy and transparency in anything like a democratic fashion.


Something like an Espionage Act was first proposed in 1907, in a memorandum written by Ralph Van Deman, the founding father of US military intelligence. The case that he made for a new law that would protect the nation’s secrets was simple. There were spies everywhere. Spies had recently been arrested in Britain, France, Germany, and Italy. Japanese spies roamed freely in the Philippines, Cuba, and the West Coast of the continental United States. German spies prowled cities up and down the Atlantic seaboard. Other nations had laws against spying; it was time for the US to square up.3


Van Deman was not alone in his worries; the decades leading up to World War I were marked by a fear of spies. Subscribers to the New York Times read front-page stories about Japanese spies in Manchuria and Copenhagen and Russia and San Diego, about Russian spies in Singapore and Vienna and even in the libraries of New York. “Every nation has spies at work all the time,” warned one headline in March 1904. There “are woman spies at all capitals of the nations,” added another two months later.4


These fears soon translated themselves, as Van Deman had hoped, into new legislation. In 1911 Congress passed a Defense Secrets Act. Passed unanimously and without debate, the Defense Secrets Act was the first peacetime law in US history to try to protect the nation’s secrets from foreign eyes. Until now, the government had been content to rely on the Articles of War to punish spying that took place during wartime. The passage of a permanent espionage law was thus a turning point in the history of US democracy—it was the first step on the path to our present secrecy regime. Key sections of the law would be transferred into the Espionage Act six years later, and these remain on the books today.5


The timing of these developments raises an important historical question. Why was the need to guard against spies, not even contemplated only decades earlier, now felt so strongly that Congress felt pressed to act not just once, but twice?


It obviously wasn’t because spying was a new thing. Scratch a classical civilization, and you’ll find a spy story. There are spies in the Odyssey and the Mahabharata. Moses sent spies into Canaan; Mohammed sent them into Mecca; Judas was an archetypal double agent. Sun-Tzu thought that “secret operations are essential in war,” and the earliest known Chinese spy dates to the rise of the Shang dynasty in the eighteenth century BCE. Ever since, political rivalry has always produced both the desire to keep certain information secret and the desire to know the secrets of others. Spies played their part in the intrigues and wars that followed the Reformation, in the Atlantic revolutions of the eighteenth century, in the effort to steal the secret technology of porcelain from the Chinese.6


Yet until the early twentieth century, the United States had not felt the need to pass a law to permanently secure its secrets against spies. True, there had been secrecy in the past. The members of the Constitutional Convention had met in secret to establish the very nation itself, and one article of the Constitution they wrote allowed Congress to withhold from publication proceedings relating to diplomacy and military operations as it saw fit. Executive branch negotiations of treaties were also conducted in confidence. The Senate, which had met entirely in secret until 1795, would continue to meet behind closed doors to discuss treaty ratification until 1929.7


But treaties leaked frequently, and there had been as yet no serious effort to bureaucratically protect them. The preferred method to keep information from prying eyes was not to criminalize disclosure to the press but to punish the press for publishing secrets it happened to acquire. Moreover, the assumption was that diplomatic secrets had a short life. During the Civil War, Abraham Lincoln began publishing the nation’s diplomatic correspondence annually.8


Nor were the details of military operations kept secret in anything like a standardized fashion until the end of the nineteenth century. Through the antebellum period, members of the War Department would often label their correspondence “confidential” or “in confidence,” but this was an improvised, informal practice, a kind of gentlemanly decorum that created a club of insiders who could be trusted to exchange gossip, ask for favors, and work together. It was not yet a routinized, bureaucratic practice aimed at securing information. As late as the Civil War, the Union Army made do without a formal classification system and tried to keep information from Confederate eyes by regulating the public sphere: preventing newspapers from circulating in military zones, barring certain periodicals from the mail, censoring the telegraph cable, or punishing hostile editors.9


It was only in 1869, when it banned taking photographs of forts, that the army began adopting what we might think of as contemporary security practices. Similar orders were issued repeatedly across the late nineteenth century to regulate access to other military locations such as lake and coastal defenses. But only in 1907, when the War Department began trying to standardize the use of the “confidential” label, did these efforts to keep secret the fortifications of particular places begin to migrate to the securing of documents and information. In quick succession thereafter would come both the Defense Secrets Act and new regulations for the classification of information.10


The ostensible reason for these new efforts at secrecy was that technological change had made military information both more valuable and more vulnerable. The key to military supremacy, thought generals and politicians, lay in securing advantages in highly sophisticated new forms of weaponry, such as the torpedo, and in being able to plan how to deploy the tools of industrialized war at the most vulnerable points of the enemy. Meanwhile, a revolution in communications and transport technology had shrunk the world, making it easier than ever before to record and circulate information. The camera allowed spies to take new pictures of installations and defenses and documents. The telegraph, the radio, the train, the steamship, and the motorcar all allowed them to roam at will and to communicate their findings over vast distances ever more quickly.11


In an era marked by geopolitical rivalry and imperial expansion, it was no surprise that these technological revolutions produced new cultures of espionage and counterespionage. As empires gobbled 8.6 million square miles of Middle Eastern and African and Asian and Pacific Islander land, as they jostled uneasily against one another in a shifting web of rivalries and alliances, they created new bureaucracies to seek information about the world and to shield their own activity from prying eyes. When the United States established new military and naval intelligence divisions in the 1880s, it was acting no differently than the other great powers. Imperial Germany had established a central intelligence bureau in the 1860s; the French and British military each added intelligence branches in the 1870s. The Russian Empire reorganized a host of police and intelligence organizations to create the notorious Okhrana in the 1880s, at around the same time the British established the Special Branch of Scotland Yard and Japan developed its own intelligence operations.12


But while the evolution of espionage may have made some new efforts to secure information inevitable, these changes were not sufficient to produce the moral panic about spies that led to the era’s sweeping new cultures of security. For most spy operations were far from sophisticated. Even today, open-source information—material gathered from newspapers and public reports and direct observations—is responsible for some 80 percent of all intelligence work.13 More than a century ago, before the arms race between spies and secrecy had really kicked off, publicly available information was even more valuable. Up until the outbreak of World War I, for instance, European powers gained good intelligence about one another’s intentions by making quite simple observations. When the French stopped sending troops to winter on the Italian border, when they stopped funding grain depots in Corsica, it wasn’t hard for the Germans to work out that they were no longer planning an invasion of Italy. British interest in Belgium was pretty well telegraphed when the British Army began publishing studies of Belgian roads, rivers, and bridges. On the tense border between the Russian and Austro-Hungarian Empires, intelligence work mostly consisted of reading the newspapers and watching the construction of rail lines and fortifications, which gave a fairly clear picture of military strategy. It was therefore conducted by amateurs—itinerant knife grinders were useful sources—or by military attachés in embassies. Similarly, in the fraught frontiers between expanding empires—on Manchurian plains contested by Japan and China and Russia, in the much romanticized “Great Game” that Russian and English spies played in Central Asia—intelligence work mostly amounted to exploring, to gathering public information, to collaborating with local brigands, and to mapmaking—often done in fancy dress, for colonial cosplay was a favored pastime of the British aristocrats who turned to spy work to spice up their lives of jaded leisure.14


Unsurprisingly, such amateur spy work drew in the desperate and the hopeless; efforts to cultivate undercover agents attracted outright fabulists and con artists. In all, the “intelligence” they produced was hardly earth-shattering. French embassies had secret pots of money to hire spies, but as a 1913 parliamentary inquiry concluded, these “salaried secret agents” tended to report “only facts already known or comments of no interest. Most of them are individuals of little personal significance, some are very unreliable, and there are even those who played the role of double-agent.” (Fair concerns, we might add, when one considers a character such as Jules De Balasy-Belvata, whose hundreds of reports were full of sensational information that was either useless or entirely fabricated. He sold them to both the French and the German governments for years.)15


“It was not often,” concluded the head of British military intelligence at the turn of the century, “that a secret agent discovered anything of importance, but it did sometimes happen.” Added one of his aides: “Underground intelligence really amounts to very little.”16


To secure a small class of genuinely secret military information from such spies would not have been particularly difficult. And there was a case to be made that creating new rules about the bureaucratic handling of information was a way of exerting democratic control over a rapidly expanding class of public servants. The first British Official Secrets Act, which was passed in 1889 and would later prove a model for US legislation, was originally known as the “Breach of Official Trust” law and then the “Public Documents” act. Its passage was precipitated less by a fear of foreign spies than by the fact that government documents were being sold to the press by low-level bureaucrats keen to supplement their (admittedly meager) earnings. The law distinguished between acts of espionage and leaks of information without authorization. Such leaks were criminal only if they were against the public interest: selling a secret for personal profit was therefore illegal; whistle-blowing would not have been.17


But anxieties about espionage existed on a deeper level; they could not be assuaged by straightforward criminal law. The most famous spy scares of the period were driven as much by fears of cultural and political decline as any objective threat of espionage. In 1894, for instance, a cleaning lady on the payroll of French counterintelligence found confidential French documents in a wastepaper bin in the German embassy. They had been sold to the Germans by an indebted French major. Conservatives pointed the finger instead at Alfred Dreyfus, a Jewish member of the French General Staff who was an appropriate repository for xenophobic conspiracy mongering triggered by the travails of the French Empire. The innocent Dreyfus spent years locked in solitary confinement on Devil’s Island; arguments about the Dreyfus affair roiled French politics for a decade. Similarly, during World War I two Russian officers were executed on false charges that they were German spies—their alleged treason proving a useful cover to both explain away Russian military failure and to absorb the fears of an empire on the cusp of revolution.18


Amid such dark fantasies of national betrayal, the effort to secure secrets only heightened anxieties about espionage. A feedback loop kicked in. The more information was kept secret, the more valuable it became, which incentivized foreign powers to seek it out, which heightened the fear of spies. For instance, the Dreyfus affair could be traced to a decision by the French to bar Germans from observing their military maneuvers. It was intended to improve French security, but the Germans, robbed of this source of open intelligence, sought out other sources within the state to maintain the flow of information.19


Indeed, the creation of agencies committed to securing information actually created a new vulnerability to foreign interference. The most significant instance of espionage in the years leading up to World War I was probably the case of Colonel Alfred Redl, who died by suicide in 1913 when it was discovered that he had been providing the Russians with Austro-Hungarian documents for years. Redl had access to so many secrets, and such a free hand for subterfuge, for a simple reason: he had been responsible for counterintelligence.20


There was, and would remain, something curiously self-fulfilling about the cultural logic of spy scares, as events in Great Britain revealed. In 1909 the Committee on Imperial Defense created the Subcommittee on Foreign Espionage, which concluded there was an “extensive system of German espionage” and recommended the creation of a new Secret Service bureau, whose various branches would soon evolve into MI-5 (responsible for counterespionage) and MI-6 (responsible for conducting espionage abroad). The subcommittee also recommended replacing the 1889 Official Secrets Act with a stronger law that would make it easier to control state secrets. Among other changes, the new law put the burden on defendants to prove they had not committed espionage, abolished the public-interest defense, and made it illegal to receive leaked information. It was passed after barely thirty minutes of parliamentary debate, amid a brief war panic triggered by the deployment of a German gunboat to the port of Agadir in Morocco.21


But the subcommittee’s fear of German spies was, quite literally, a work of fiction. For these were the years in which the spy novel was born. In 1906 more than a million people read William Le Queux’s The Invasion of 1910, which was published in the high-circulation tabloid the Daily Mail. Its tale of a nation riddled with German spies inspired a host of copycats, including Le Queux’s own 1909 best-selling work of “faction,” Spies of the Kaiser, and those of the prolific pulp writer E. Phillips Oppenheim, who wrote 116 spy novels, such as The Secret, in which 290,000 German spies had infiltrated England. By 1909, the story had become so formulaic that it was easy for P. G. Wodehouse to write a satirical version—The Swoop, or How Clarence Saved England, in which a plucky Boy Scout saves England from no fewer than nine separate invading armies.


These invasion stories had revealingly anxious, defensive plotlines, especially when compared to the aggressive expansionism of the preceding era of British adventure stories. And the genre they birthed would prove remarkably plastic and durable—the lone hero, the besieged nation, and the dark conspiracy could all be adapted to the shifting geopolitics of the twentieth century without losing their basic cultural appeal. In fact, Le Queux’s first stabs at the genre featured French spies and a French invasion. When the French and British allied in 1904, he subbed in the Germans.22


All these spy stories were preposterous. In the 1890s Germany had thought about drawing up invasion plans and dismissed them as impossible; a 1907 parliamentary investigation, inspired in part by the popularity of invasion stories, had come to the same conclusion. And while it would later become clear that there was, in fact, a small group of German spies in England, they were the same sort of swindlers and hopeless amateurs that dominated espionage elsewhere. One proudly flew the German flag from his houseboat, where his favored espionage technique was to throw parties in which he tried to turn his inebriated guests toward talk of naval affairs. Another was a habitual con man who also tried to sell secrets to the British. A third was a cut-rate dentist and halfhearted pimp who had read some Le Queux novels, concluded that there was easy money in espionage, and volunteered to get the Germans secret information without the faintest idea how to do so. There was “nothing especially secret about the whole business,” confessed the German petty officer running the ring.23


Nevertheless, alarmist spy stories had major political consequences. Le Queux was well connected socially—to military officers eager to develop new powers, to conservative politicians interested in whipping up security fears, to populist newspaper publishers keen for sensational headlines—and the stories that all these men were spinning created a self-reinforcing cycle of public debate. All that smoke, surely there must be spies? The Subcommittee on Foreign Espionage was created to get to the bottom of things.


The man responsible for presenting evidence of espionage to that committee, Lieutenant Colonel James Edmonds, head of British counterintelligence, was also friendly with Le Queux. To support his sensational claims about German spies, Edmonds produced a long list of suspicious incidents: Germans taking early-morning walks or asking questions about railway bridges, strange Germans renting houses in small towns, people wearing wigs or swearing in German under their breath. Edmonds confessed that a number of his cases were tips from a “well known author,” likely Le Queux himself. Many of the others came via letters from self-appointed spy catchers in the public, who were themselves simply amplifying the paranoid fantasies of the storytellers. When the Weekly News serialized a Le Queux story, for instance, it simultaneously announced a prize competition that would offer ten pounds to any reader who had information about spies. Edmonds seems to have logged and reported their entries as suspicious cases without even the pretense of further investigation. But the sheer bulk of the reports was convincing. Fiction had become fact. New security bureaucracies and new secrecy laws were created in response.24


Yet a sense of security remained elusive. After all, the political order that these men were seeking to secure was that of the British Empire at its zenith. The inequities and exploitation of that empire, the hierarchies of wealth and race and power, all produced a great arc of resistance in the late nineteenth century. The early practitioners of security were directly shaped by it. Two of the early heads of the Army Intelligence Bureau had lost limbs suppressing the Indian Rebellion of 1857. Vernon Kell, who headed up counterespionage after 1909, had witnessed the Boxer Rebellion in China. Scotland Yard’s Special Branch had been founded in the 1880s in reaction to an Irish bombing campaign and the global threat of an anarchist movement that was quite taken with the propaganda value of symbolic violence. (In the three decades after 1880, anarchists successfully assassinated heads of state in Austria, Italy, Greece, France, the United States, Spain, Russia—on two occasions—and Portugal, where they killed not only the king but also his heir apparent.)25


By the time that Parliament was worrying about German spies, Scotland Yard was increasingly concerned with the threat posed by a diasporic network of radical Indian nationalists, particularly after a wave of bombings in Bombay, attributed to the influence of anarchists in Paris, and the assassination of Sir William Curzon Wyllie of the India Office. The head of counterespionage operations against this new threat was John Wallinger, formerly superintendent of the Bombay Police. Wallinger soon discovered worrying links between Indian nationalists and German intelligence officers, and he began deploying new techniques of counterespionage to meet the threat. Amid the geopolitical turmoil of the period, the anxieties of imperial rule only multiplied.26


And, of course, all of this new activity to secure the empire needed to be conducted in secret, for who knew what enemy eyes were watching?


As in the UK, so in the US: the rise of secrecy was intertwined with a fear of spies produced by the anxieties of empire. In 1898, as the United States fought the Spanish Empire en route to the possession of new colonies, it began constructing a new state bureaucracy to secure itself against the new threats that imperial expansion produced. During the Spanish-American War, the Secret Service, until now responsible solely for investigating the counterfeiting of currency, was given $50,000 to sniff out Spanish spies. It spent much of its time hounding Catholic immigrants that it suspected of radicalism. When it did crack a Spanish spy ring orchestrated out of Montreal, it discovered that it had been composed mostly of expatriate Englishmen.27


In the long war to suppress Filipino independence fighters, which stretched out for years after the United States took possession of the islands from the Spanish, the US military pioneered new techniques of surveillance and counterintelligence: hundreds of thousands of documents were captured; centralized files were begun on Filipino activists and community leaders and intellectuals. One of the key architects of the system was Van Deman, a hitherto unheralded mapmaker in military intelligence. Based on his experiences in the Philippines, as well as a series of secret mapmaking missions in China, Van Deman began lobbying within the military bureaucracy for vastly expanded espionage and counterespionage activity. He based his new intelligence operations on those of the British. One of his demands was a new espionage act that would keep information secret from foreign spies.28


The public advocate for this new secrecy regime was Richmond P. Hobson, representative of Alabama, congressional sponsor of the Defense Secrets Act of 1911, and an apostle of US imperialism. A staunch Methodist and a sanctimonious teetotaler, Hobson had spent his life bouncing from one moral crusade to another. When his peers back at the Naval Academy snuck a verboten cigarette, Hobson so routinely tattled that the entire class ostracized him. It was the stuff of boarding-school nightmares—no one spoke to him for two years—but Hobson was unbending. No need for friends, he said: “The highest and truest happiness… can come only in the path of rectitude and duty.” He would later write the first draft of America’s Prohibition law.29


Like Van Deman, Hobson’s career was made by America’s imperial wars at the turn of the century. Serving off the coast of Cuba, he volunteered to head a foolhardy mission to sink the Merrimac, an American coal ship, at a choke point at the entrance to Santiago Harbor and thus to trap what remained of the Spanish fleet. It wasn’t a good plan, and it went very wrong. Defensive fire from the Spanish ruined both the Merrimac’s rudder and some of Hobson’s detonators. The explosion that was supposed to sink the ship didn’t. The Merrimac drifted helplessly away from the choke point, sinking slowly but pointlessly. Hobson and the seven members of his team spent the night bobbing in the water, clinging to an overturned catamaran, before they were captured by the Spanish. After a month in jail, they were released, a little bored, but none the worse for wear. In the interim, the United States had won the war. There hadn’t been a need to sink the Merrimac after all. US naval superiority had been sufficient to keep the enemy blockaded in the harbor; when the Spanish fleet had tried to break out, it had been sunk.30


But the American public was on a slightly desperate search for war heroes—glorious victory in that “splendid little war” had happened so quickly that there was little actual glory to go around. Heroes had to be manufactured, and Hobson was close enough. The botched sinking of the Merrimac was compared to the Charge of the Light Brigade and the stand of the Spartans at Thermopylae. “This new bit of history,” opined one newspaper in Ohio, “demonstrates that we are a nation of heroes.”31


Hobson was rapidly promoted and sent on a national speaking tour. Before one of the talks, he was kissed on the cheek by two cousins, which soon became a craze whipped on by a sensationalist press: before speeches, he would be kissed by hundreds of female fans. Hobson, who was considered unbearably handsome by the admittedly mysterious standards of the Progressive Era, was dubbed the “Most Kissed Man in America” and the “Hero of the Merry Smack.” There was a Hobson’s Waltz, and a Hobson’s Choice cigar, and a candy named, predictably enough, Hobson’s Kiss.
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Richmond P. Hobson (circa 1898), hero of the Merrimac, “most-kissed man in America,” and future congressional sponsor of the Defense Secrets Act. (Library of Congress)








The ambitious young man liked the limelight and gave hundreds of speeches on the lecture circuit before running successfully for Congress in 1906. He had just one big, powerful talking point—he wanted the United States to have a big, powerful navy. His reasons were simple. In the early 1890s, at the start of his career as a naval engineer, Hobson had gone to Asia as an observer of the Sino-Japanese War. Struck by the sheer size of the population in China and Japan, intimidated by what he took to be an inherent Asian inclination to hard work, he became convinced that only overwhelming naval superiority would maintain US power in the Pacific. War between the races was coming, “of a magnitude to keep the earth drenched in blood from pole to pole.” If the United States wanted access to the markets of Asia, if it wanted to preserve its newly won holdings in the Philippines and Hawaii, if it wanted to prevent a Japanese invasion of the West Coast, it needed to step up to the plate. The “Yellow Peril,” warned the handsome naval hero, was a real threat.32


Hobson thus became one of the main authors of America’s version of the spy scare. As was the case in the German spy scare happening simultaneously in England, fictional fears of Asian invasion were becoming the basis for very real political developments. In 1897 one typical novel—a form of early science fiction more than a spy story—had imagined that a global race war would be triggered by Japanese spies infiltrating Hawaii.33


Hobson was saying much the same thing. In 1908 he distilled his many speeches on the Japanese threat into a three-part article that ran in Cosmopolitan. As in England, fiction was being laundered into fact. Hobson’s articles were “brilliant,” proclaimed the middlebrow magazine, and “no work of the imagination”: “Captain Hobson is one of the greatest living experts in the science of war, and every move described in these pages is the result of careful study.”


Move 1 was already under way: “the swarming of spies” across the West Coast and “our possessions”—Hawaii and the Philippines. (No surprises here, Hobson added: the “Japanese are masters in the inspection and spying out of the naval and military preparations of other nations.”) Move 2: the rapid deployment of Japanese forces—200,000 troops would be in Hawaii in two weeks, he said, 500,000 on the West Coast within four months. Move 3: those crack troops—veterans of wars against China and Russia, wielding a terrifying combination of feudal discipline, Asiatic self-sacrifice, and modern weaponry—would unite with the “compact, disciplined Japanese clubs” that immigrant communities had formed on US soil and easily occupy key points across the Pacific. Move 4 was checkmate: the United States would be “thrown open to Chinese and Hindus as well as Japanese, and with the ocean open the white population of the [Pacific] slope would soon be overcome.” The race war would be over before the US had even mobilized.34


The story, and its sci-fi cousins, reflected the xenophobic paranoia of the time. Fears of Asian immigration were rampant—when the United States barred Chinese immigrants in 1882, Japanese migrants became repositories for all the clichéd nativist fears of slavish, inscrutable Asians. And then in 1905 Japan had the temerity to beat the Russians in a war, a sign that the days of Euro-American military supremacy were numbered. White Americans on the West Coast panicked. In 1906 San Francisco announced it would segregate all Asian students in its schools, which triggered a diplomatic incident. Japanese protestations looked to nativists like an effort to gin up an excuse for war. Letters poured into the government complaining that Japanese neighbors were acting suspiciously. A mob of angry Californians attacked a Japanese bathhouse and restaurant.


Matters calmed down only when Teddy Roosevelt signed a “gentleman’s agreement” with the Japanese government: Japan would be spared the indignity of formal exclusion or segregation, and would in exchange voluntarily restrict the emigration of its citizens to the United States. Hobson was stunned by TR’s willingness to sacrifice local control over education to a foreign power: “No free nation in the history of the world has ever suffered such deep, real humiliation as we have suffered at the hands of Japan. We have surrendered the most sacred principle in all the institutions of liberty at the dictation of a power across the Pacific Ocean, a power of an alien race, an oriental absolutism.” Such a show of weakness, Hobson thought, simply invited further Japanese intervention.35


In 1910, at a time when he was publicly guaranteeing that the United States would be at war with Japan within ten months, Hobson introduced the Defense Secrets Act to Congress. Based loosely on British statutes, the law made it illegal for individuals who were “not lawfully entitled” to information to go to a variety of places connected with the national defense: naval yards, forts, vessels, factories, etc. It also made it illegal to communicate information “connected with the national defense” to someone who lacked authorization to receive it. It was a vague and imprecise law that did not define any of the key terms—what it meant for information to be “connected with the national defense” and how one got authorization to access such information. But the law gave the state new powers to punish individuals with up to a year in prison if they violated it, and up to ten years if they tried to pass information to a foreign government.36


To build the case for the law, Hobson mobilized examples of espionage supplied by allies in the intelligence branches of the army and navy. There were stories of spies around the imperial periphery, in Cuba and Panama and especially the Philippines, where engineers had been bribed for photographs of defensive fortifications. A man in Calcutta had found secret blueprints of the forts in Manila Bay, apparently stolen from US files. There were even more reports of Japanese spies on the West Coast, often mailed in by amateur volunteers who had seen—or who had friends who had seen—Japanese men copying records from the Land Office in Los Angeles or mapping the coasts and the borders while pretending to be fishing or prospecting. The details of the incidents remained vague, for military intelligence insisted that they had to be kept secret. But the process was no different from what had happened in England. As Americans began distrusting their Japanese neighbors, they fed their fears to both a conservative press, which spun lurid tales of spies, and to a small cluster of security hawks, who gave them the stamp of official sanction.37


It was hardly the most convincing case. Looking over the evidence, the New York Times concluded that the threat of espionage was “likely to be much exaggerated.” But it was enough to convince Congress that the Defense Secrets Act was “of great and imperative importance and should be enacted into law at the earliest possible date.”38


In early 1911, Hobson’s law passed without congressional debate. It was, for the first time, a sweeping peacetime secrecy law, one that was written broadly to combat a nebulous threat of espionage.


Only five years later, the attorney general was already recommending the passage of a new law to make it illegal to obtain or communicate information relating to the national defense. “The necessity of legislation of this nature against spies is obvious,” declared the Wilson administration, because the 1911 act was “incomplete and defective.”39


The obvious reason for this shift in standards was the outbreak of World War I. As the United States struggled to maintain formal neutrality while providing aid to the Allied war effort, it was inevitable that it would become a setting for covert operations. But as was so often the case, the inflated demands for security far outstripped the actual threat posed by spies.


Even by the low standards of the era, the German espionage campaign in the US was a shambolic, amateurish effort. German spies conducted no political intelligence operations and didn’t even try to gain access to secret documents. Instead, they aimed to disrupt the flow of military equipment to the Allies. At first, they did so by creating dummy corporations that would try to buy up supplies so that Allies could not purchase them; they would also pretend to take orders for Allied governments and then fail to deliver them. But in July 1915, the attaché responsible for running these operations accidentally left a briefcase full of plans on a New York subway car, where they were picked up by a watching Secret Service agent and promptly leaked to the press.


Thereafter, the Germans relied mostly on sabotage. They tried to foment strikes at munitions plants and sought to inject livestock bound for Europe with infectious diseases (a plan that did work initially but was easily prevented by heightened security at stockyards). Mostly, they blew things up—most famously the shipping and storage terminal at Black Tom Island in Jersey City, which was a choke point in the logistical chains connecting US industry to the European war. When it erupted at 2 a.m. on July 30, 1916, it shattered windows across Manhattan and into Brooklyn, caused twenty million dollars’ worth of damage, killed three people, and injured one hundred more, along with however many of the city’s homeless population were living undocumented and uncounted on barges nearby.40


Combined with a program to place pro-German propaganda in American newspapers, these crude efforts maintained an atmosphere of moral panic about foreign infiltration. And in March 1917, when the United States began arresting radical Indian activists for violating America’s neutrality laws, old fears about imperial vulnerability to immigrants were also reanimated. Those activists, mostly based on the West Coast, had taken German money to fund the running of guns back into the British Empire, planning to trigger an armed rebellion. Apart from a brief uprising in Singapore in 1915, such efforts were suppressed effectively by British and American counterintelligence agencies, which had collaborated in surveilling the diaspora of radical anticolonialists. What became known as the “Hindu Conspiracy” trial—despite the fact that the majority of the players were Sikh, not Hindu—was nevertheless a reminder of the old fears of a global coalition against Anglo-American imperialism. It helped consolidate a fear of “Hindu” radicalism that justified new restrictions on Indian immigration in 1917.41


Given the success with which these “spy” operations had been shut down, given especially that they had posed no threat to national-security information, there was no obvious need for a new secrecy law. But under the pressure of war, a new culture of security consciousness had taken root, and the figure of the “spy” was no longer simply a threat to military intelligence. Instead, fanned on by fears of foreign subversion, counterespionage was expanding to include a variety of projects aimed at increasing security.


The process could be seen most clearly, once again, in Britain. In August 1914, in the first days of the war, British counterintelligence officers had quickly and efficiently arrested a small and inept German spy ring. (Only one of the twenty-one arrestees was ever brought to trial, a sign of how little espionage they had actually conducted.) But when the home secretary boasted of this intelligence coup to the press, it made no dent in the cultural assumption that the nation was infested with spies. Such easy success “does not square with what we know of the German spy system,” huffed the Times; after all, the Germans were a “race of spies.” Le Queux and Lord Northcliffe continued to publish sensationalist, best-selling stories exposing the threat. In 1918 one MP claimed he had come into possession of a “black book” listing the 47,000 sexual perverts in the government who were being blackmailed by German agents. The political pressure remained on the security branches.42


In fact, the definition of an espionage threat expanded. “Contra Espionage goes far beyond the business of detecting foreign spies,” explained Basil Thomson, who headed Scotland Yard’s Special Branch and would soon become Britain’s first director of intelligence. “Enemy intrigue ramifies in every direction.”43


To begin with, Thomson explained, the counterintelligence officer needed to pay attention to “aliens.” Fear of spies, as always intertwined with the fear of the foreigner, led to the wartime internment of 32,000 enemy aliens in Great Britain. (Along with many minor acts of discrimination. When one Austrian-born British citizen tried to register his pigeons, as required under the Defense of the Realm Act, the police came and killed them.) Counterespionage also required, Thomson asserted, paying attention to “revolutionary matters”—for political radicals threatened security and were often funded by foreign intelligence officers—and even to “labor unrest,” which could be whipped on by foreign propaganda and which would undermine the war effort. Those new security bureaucracies that had emerged out of the spy scares of the prewar years spent the war surveilling aliens and labor activists and pacifists and anyone else who seemed to have politics out of line with their vision of the imperial interest. The line between counterintelligence and political policing, always blurry, had effectively dissolved.44


A similar process was at work in the United States, and it explained the desire to replace the Defense Secrets Act with a new espionage act. Robert Lansing, Wilson’s secretary of state, called for “legislation covering foreign intrigues in our internal affairs such as conspiracies to blow up factories, to encourage strikes, to interfere with industrial operations, to gather information of this government’s secrets, etc.” In a 1916 speech to the National Security League that was reprinted in the North American Review and the New York Times, Democratic politician John B. Stanchfield took, like Thomson, a broad view of the “Peril of Espionage.” The spy, Stanchfield argued, was no longer an “erratic adventurer setting forth in war to discover and ferret out the military moves and plans of the emperor.” Instead, the work of the secret service agent had become “prosaic and intensely systematic,” waged in peace and in war, aimed at all manner of disruptions to the national defense: “Besides preventing the discovery of data concerning military affairs and state secrets, we must prepare to meet the danger of the actual destruction by spies of the instrumentalities of our Government and of their positive interference with every kind of internal measure designed for our national protection.”45


Every kind of internal measure designed for our national protection—that covered a lot. It meant the need to protect fortresses and battleships and railroads and telephone wires from sabotage. It meant protecting all plants, factories, mills, and mines that might play any role in a wartime economy, protecting them not only from “actual physical destruction” but “the maintenance of secrecy as to their processes and capacity [and] also the duty of securing them against paralysis produced by the fomenting of strikes.” To try to organize a labor strike in any part of the economy, in this view, was a form of foreign subversion of the war effort. So was trying to glean any information about any part of the nation’s defense economy.


Given this expansive vision of security, it was little wonder that Stanchfield considered the Defense Secrets Act deficient. He thought that three improvements were urgent: (1) “the adoption of a policy of greater secrecy”; (2) “the adoption and development of a system of counter-espionage, in other words, a secret service engaged in… the occupation of watching and spying on spies”; and (3) “punitive legislation”—i.e., a new espionage act.


Within the administration, such a law was being prepared by Assistant Attorney General Charles Warren, who had broad responsibilities for matters relating to neutrality and internal security. A patrician from New England, Warren had been one of the founders of the Immigration Restriction League, and he carried his antipathy to foreigners into his work on wartime security. He was an advocate of summarily arresting and interning enemy aliens and of barring the publication of all German-language newspapers. Later, once America had entered the war, Warren would push for new laws that would allow for the court-martial of civilians suspected of a broad array of subversive behavior. “One man shot after court martial,” he said, “is worth a hundred arrests.” That was so controversial that he was forced to resign from the administration in April 1918. (He failed up, going on to write a Pulitzer Prize–winning history of the Supreme Court that established him as the nation’s leading legal historian.46)


In 1916, when he was still in the administration’s good graces, Warren prepared fourteen separate statutes aimed at securing the nation from his broad vision of foreign threats; in early 1917 they were consolidated into one omnibus espionage law. Espionage provided a synecdoche for a broad new vision of security. The Espionage Act gave the president new powers to regulate passports and the departure of private vessels, made it illegal to impersonate US officials or fraudulently use US seals, and allowed the president to ban the export of certain goods essential to the war effort.47


At the heart of the Espionage Act were unprecedented measures to control the US public sphere. One important section made it illegal to interfere with the draft; another provided the postmaster general with authority to regulate the mail. Both reflected the belief that some forms of speech needed to be censored in order to effectively wage the war.


Crucially, the first two sections of the act replaced the 1911 Defense Secrets Act and expanded the regulation of “information relating to the national defense.” The new law had much harsher penalties—collecting such information, once punishable by a year in jail or a $1,000 fine, was now to be met with two years in jail or a $10,000 fine; transferring such information to a foreigner, once punishable by ten years in jail, could now be punished by twenty years in times of peace and by death in times of war. It also became illegal to obtain information from a wider variety of locations—whereas the 1911 act had named eleven types of places, the 1917 law added an additional thirteen: dockyards, submarine bases, mines, telegraph stations, and so forth. And Section 6 of the proposed new law gave the president authority to unilaterally declare other sorts of information as “relating to the national defense,” a proviso that would allow these sections to expand, accordion-like, to cover ever-vaster areas.


When the Senate began considering the new law in February, it proved controversial. Particularly troubling to critics was Section 2(c), which gave the president the power to ban the publication or communication of any information “relating to the public defense.” The phrase went undefined; it is not clear if its authors thought it meant something different from “information relating to the national defense.” But that wasn’t the major problem with the clause. For Section 2(c) was a general censorship law.


Perhaps no one was more offended by the Espionage Act than Senator Albert B. Cummins. On February 17 the elegant, aloof lawyer from Iowa took to the Senate floor to attack what he thought was a “monstrous” bill, one that sought to establish government powers “that the tyrants of the olden times never dared to exercise.” “Whoever is responsible” for the law, Cummins thought, “does not understand American liberty at all, and has no sympathy with our institutions. He is imagining that we have returned to a time when the citizens of the country are to be kept in absolute ignorance of all public matters pertaining to the national defense.” Cummins tried to introduce fourteen different amendments to the law to make it more palatable, but he had little success. When he began to realize that his colleagues supported the law as drafted, Cummins complained that they had “gone mad. We have forgotten that we live in a Republic. We are thinking only of German spies and English spies.”48


Cummins wasn’t a firebrand or a radical, and he wasn’t given to performative martyrdom. He was not the kind of politician to champion “forlorn hopes to make a record for a cause,” the Nation observed, but the “kind of public man who can always be relied upon to do the well-considered thing.” Over the course of his career, his cautious pragmatism had produced a more progressive politician than those familiar with his personal conservatism might have predicted. He had made his name as a lawyer representing Populist farmers in their struggle against a barbed-wire monopoly. As governor of Iowa, he enacted a Progressive program to curtail the excesses of corporate consolidation and exploitation; as senator, he favored measures to expand the power of the federal government to protect the public welfare. Throughout, Cummins retained a key belief in democratic self-governance—he favored women’s suffrage and the direct election of senators—and was deeply opposed to the consolidation of autonomous executive power and the rise of militarism.49


So the Espionage Act stuck in his craw. “If the Czar of Russia were to see this law,” Cummins complained, “he would feel greatly offended to think that he could not put a similar one into effect.” Section 2(c)’s censorship provision was particularly troubling because it meant that “the president can absolutely command silence in the U.S. upon every subject” he so desired. Cummins thought it was “an absolute suppression of free speech” and “an absolute overthrow of a free press.”50


The champions of the bill did not dispute this interpretation of the scope of Section 2(c). Warren was asked by a congressional committee whether the clause was “broad enough… to permit the sealing up of everything.” “Yes,” he replied, “it is broad enough for the President to exercise the power to seal up everything.” “I do not see why we should limit the power of the President,” added Senator Lee Overman, who was steering the bill through the Senate. “We are giving a great deal of power to the President; and I think he ought to have it.”51


This was typical of Overman’s attitude to presidential authority. A close confidant of Wilson, Overman was a Democratic Party loyalist whose political rise had begun in the segregationist movement that “redeemed” North Carolina in the 1870s and culminated, thanks to the blessings of a seat made safe by Jim Crow, in leadership positions in key Senate committees. Now he warned darkly that the nation was being swarmed by a hundred thousand German spies, that constitutional rights were worth nothing if the government were to fall, that you would not have a constitution if you did not have a country. “If we cannot give such power” to the president, Overman thought, “then God help this country.”52


Overman’s alarmism seemed sufficient to carry the day. After four days, the Senate voted by a margin of sixty to ten to pass the law—including the controversial censorship Section 2(c). But the law never came up for debate in the House before the 64th Congress adjourned two weeks later.53


Before Congress could again take up the bill, the United States had entered the war. During the debate over Section 2(c), the Germans had resumed unrestricted submarine warfare in the Atlantic; the week after the Senate had passed the Espionage Act, the British had leaked to the United States the Zimmerman telegram, in which the Germans had sought an alliance with Mexico in exchange for the return of land in Arizona, Texas, and New Mexico that the United States had conquered in 1848.54


On April 2, Wilson called Congress into special session to ask for a declaration of war. Among his many reasons for the war were vague and exaggerated claims that Germany had “filled our unsuspecting communities and even our office of government with spies and set criminal intrigues everywhere afoot against our national unity.” (Ironically, almost all of the German spy operations in the United States had by then ceased, having rolled up operations in January, when submarine warfare resumed.) Within days of the declaration of war on April 6, the Wilson administration was asking Congress to hurry up and pass the Espionage Act.55


By then, the newspaper industry had rallied against Section 2(c). Newspaper representatives met privately with the Justice Department to lobby against the section, their professional societies passed resolutions condemning it, and papers across the country attacked the law on their editorial pages. The New York Times, which ran no fewer than seven editorials opposing the clause, thought it was “Prussian,” a “monstrous abuse of authority,” and “an insidious assault upon the very foundations which underlie our free institutions.”56


The press rightly feared that Section 2(c) would impinge directly on its freedom to publish news of the war and rushed to argue that such censorship would harm both democracy and the war effort. Much was made of the fact that the press’s ability to uncover incompetence and corruption in the armed forces would be impaired by Section 2(c), which would have criminalized such important spurs to military reform as Lord Northcliffe’s recent exposés of ammunition shortages at the British front or the revelation that US soldiers had been provided with low-quality, “embalmed” beef during the Spanish-American War in 1898.


The press onslaught—as well as a petition signed by 600,000 Americans—made its mark on the Hill. On May 12 many members crossed the floor as the Senate voted narrowly, 39‒38, to cut Section 2(c) from the law. The week before, the House had voted by a larger margin to cut the section from its version of the law. The administration continued to push for it, Wilson going so far as to send a public letter to Congress declaring that Section 2(c) was “necessary for the protection of the nation.” But it had lost the fight.57


On June 7 the Espionage Act, without the odious censorship clause, was passed through Congress.58


Superficially, this was a victory for American democracy. An effort to extend the power of the presidency to regulate the public sphere had been turned aside, and the Espionage Act would leave the media free to report on affairs relating to national defense. The contrast with Great Britain was edifying. There, the Official Secrets Act most definitely applied to the press, and the threat of prosecution hung so menacingly over the practice of journalism that it forced the news industry and the government to develop a workaround—the D-Notice committee, a secretive, voluntary arrangement in which the government gave the press private notice of ostensibly secret items that it could publish and of those that, for the honor and security of the empire, it should not.59


But if one dug a little deeper, the US story was murkier. The pressure to pass such a sweeping censorship bill and the hasty way in which amendments had been made had produced a poorly drawn, ambiguous law. The abolition of Section 2(c) seemed to exempt the press from prosecution, but other sections of the law seemed to leave the door open. For instance, Section 794(b), which made it illegal to communicate information to the enemy during war, explicitly listed “publishing” as one form of banned communication. That clause seemed designed to cover traditional espionage—a spy slipping a story into a German-owned paper, for instance—not the inadvertent communication to the enemy that might happen if a journalist published a story for the benefit of the public. But it wasn’t clear, and the congressional debate, which focused more on Section 2(c), had not done anything to clarify it. Meanwhile, Section 793(d), which made it illegal to “willfully communicate” information relating to the national defense to those not authorized to receive it, seemed on its face like it would cover the press—but perhaps the absence of the word publish in this section was intended to exempt newspapers?


If you tried to answer such questions, you would quickly stumble on an even bigger problem. The various clauses of Section 793 all took the same form—they made it illegal to gather “information relating to the national defense” without authorization or to communicate such information to those unauthorized to receive it. But the law defined neither part of that formulation: it never said what it meant by “information relating to the national defense” or defined a process by which one was authorized to receive it. Both phrases had ended up in the law by default, having been copied from the Defense Secrets Act of 1911, which had been inspired by similar formulations in the British Official Secrets Act. They had never been really thought through. When Warren was writing the 1917 law, he had been dissatisfied with them but unable to come up with anything better.60 The plan seems to have been to clarify their meaning by giving the authority to the president to define information as “relating to national defense,” but in conference that section was cut from the bill as part of the broader reaction against presidential overreach that had seen the elimination of Section 2(c). It seems that Congress didn’t want to give the president unilateral authority to determine if something was “information relating to the national defense,” although it never came out and explained exactly why it cut those sections.


The move introduced a foundational uncertainty into the Espionage Act, one that would haunt the law to the present day. “Information relating to the national defense” is a broad and nebulous phrase, made only more so by the fact that one section of the bill actually uses a different phrase: “information relating to the public defense.” An early version of the House bill did make an effort to define “national defense,” but it offered only a nondefinition: “any person, place, or thing in anywise having to do with the preparation for or the consideration or execution of any military or naval plans, expeditions, orders, supplies or warfare for the advantage, defense or security of the U.S.” In any case, that clause had also been cut without a clear explanation. Whether members of Congress thought it simply commonsensical and hence unnecessary and superfluous, or objectionably broad, was unclear.61


The Espionage Act was on the books; what it meant was far from certain.


The first clash between state secrecy and America’s commitment to civil liberties had produced, above all, confusion. New secrecy laws had been passed, motivated by exaggerated fears of foreign spies. The Wilson administration had sought such sweeping powers that it had forced Congress and the newspaper industry to draw a line in the sand. But the effort to protect civil liberties from government overreach had prevented any serious consideration of the meaning of the secrecy laws. Rushed revisions had left key provisions without clear meaning.


In the medium term, trying to make sense of these orphaned provisions would cause the emerging national-security state numerous headaches as it struggled to work out how to apply such a confusing law. Decades later, security hawks would come to find the law’s ambiguity a blessing.


But in the short term, all eyes would be on other sections of the law, aimed at Americans with less institutional clout than the newspaper industry. During the war the state would use the Espionage Act not to protect secrets but to police the speech of dissidents.

















Chapter 2



THE SPEECH CRIMES OF EUGENE DEBS
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Eugene V. Debs, mid-speech, sometime between 1912 and 1918. (Library of Congress, photograph by International News Photos)








Early in the second summer of the war, Eugene Debs gave the picnicking members of the Socialist Party of Ohio a hell of a speech. He was sixty-three and not in the best of health, but he threw himself into the performance, stretching out over the platform to commune directly with the crowd in Nimisilla Park, reaching out with his hands to emphasize his points. “It felt exactly,” one of the members of the audience said, “as if that forefinger was hitting you on the nose.”


We have no recording of the speech. In fact, we have no recordings of any of the speeches that Debs gave over his long career as a labor activist and perennial presidential candidate for the Socialist Party. So it is hard to know why this gaunt man, dressed in the bow tie and collar of a small-town professional, looking more than a little like the dour farmer in Grant Wood’s American Gothic, was such a captivating orator. Yet Debs had a “voice that could do with a crowd what it willed,” according to novelist Ernest Poole, “not because of the mind behind it, but because of the great warm heart which the crowd felt speaking there.” “Most of all,” recalled another devotee, “I remember his intensity and what seemed to me to be his quivering sensitiveness to pain.”1


Whatever the key to Debs’s charisma, at least one man in the crowd in Canton was unmoved on that June afternoon in 1918. Clyde Miller was no Socialist. In fact, he thought that Socialists were traitors who were undermining the war effort. And the war effort was something that Miller took very seriously. Even before the United States had entered World War I the previous year, Miller had been up for the fight and tried to enlist in the Canadian Army, only to be rejected for poor eyesight, a condition that had doomed his multiple efforts to enlist in the US Army as well. He had done his part instead on the home front. He had joined the American Protective League, a patriotic organization that acted as an auxiliary to the wartime security state, and he participated in raids on immigrant homes in Cleveland, looking for dissidents. In his day job—he was a journalist at the Cleveland Plain Dealer—he had written lurid front-page stories that whipped up fears of spies, saboteurs, and slackers. And those guilty of the crime of sedition.2


Miller had come to watch Debs’s speech to gather evidence that he could use against the most famous Socialist in America. He had cornered Debs earlier that day, trying to get the politician on record saying something that could be interpreted as opposing the war. But Debs had seen the trap and batted Miller’s questions away. Debs was coy during his speech, too. “It is extremely dangerous to exercise the constitutional right of free speech in a country fighting to make democracy safe in the world,” he had explained, to knowing laughter from the crowd, so “I must be exceedingly careful, prudent in what I say, and even more prudent as to how I say it. I may not be able to say all I think, but I am not going to say anything that I do not think.”3


Still, given his politics, Debs could not avoid speaking out in solidarity with his Socialist comrades who had been persecuted for their criticism of the war. For instance, Rose Pastor Stokes had been sentenced to ten years in jail for declaring that she was for the people, not the profiteers who were running the government. “Stokes never uttered a word she did not have a legal, constitutional right to utter,” Debs asserted. If she was “guilty of crime, so am I.”4


Amid the slim pickings of what was otherwise a run-of-the-mill Socialist stump speech, this was about as close to sedition as Miller could find. In Miller’s mind, Debs had been all but taunting the law. So when the pro-war journalist called his story into the editorial room, this was his main angle. “Debs Invites Arrest” was the headline the next day.5


Two weeks later, Debs was arrested in Cleveland on his way to address another Socialist meeting. For his speech in Nimisilla Park, he was charged with violating the Espionage Act, found guilty, and sentenced to ten years in jail. There had been no suggestion that Debs had committed anything close to “espionage” as we commonly understand the term. There was no suspicion that he was spying, no allegations that the midwesterner was in hock to a foreign power.


Rather, the Espionage Act had been used, as it was used more than two thousand times during the war, to punish radical antiwar speech. Today, this would be a remarkable violation of First Amendment rights. But at the time it was unsurprising. The First Amendment did not yet have its modern luster; the speech rights of Americans could be restricted if they were seen to harm the common good. During the war, this meant that antiwar speech was beyond the pale—it was seen as an interference with the war, an aid to the enemy, little different from spying or sabotage. If a speech caused laborers to go on strike, disrupting war production, how was that any different in its effects from blowing the factory up? Both were, in the minds of the Wilson administration, a form of “espionage.”


And in the censorious minds of people like Miller, it didn’t take much to rise to the level of “antiwar speech,” particularly when the speakers were political radicals like Debs. For decades, in fact, radical labor activists had struggled to defend their rights to free speech against both state censorship and violent suppression by self-appointed patriots like Miller.


Debs’s arrest marked the crescendo of this much longer struggle over the meaning of free speech in a democracy roiled by class conflict. The story of the Espionage Act during World War I was not an episode in the history of intelligence and counterintelligence, but a turning point in the long and violent struggle between labor and the capitalist state in industrializing America.


1918 was not the first time Debs had served time for speech crimes. Twenty-four years earlier, in 1894, he had been sentenced to six months in Woodstock jail in Illinois for encouraging workers to strike against the Pullman Company. The strike had begun when George Pullman, who had made a fortune leasing luxury sleeping cars to rail lines, slashed wages during the depression of 1893 without reducing the cost of living in Pullman, his company town just south of Chicago. It had escalated when the American Railway Union, a national union that Debs had organized the previous year, refused to handle any trains featuring Pullman cars. And it had become a crisis when a coalition of rail companies vowed to fire any workers participating in the boycott. Within weeks, 125,000 workers were on strike. The nation’s train system screeched to a halt.


On this national stage, the bosses had a trump. Richard Olney, the nation’s attorney general, had made his career as a corporate attorney for the rail companies, and he still served on some of their boards. Olney now argued that the boycott threatened to interfere with the delivery of the mail, an issue of concern to the federal government. When rail companies cleverly began hitching Pullman cars to all mail cars, the boycotters were checkmated. The federal government won a court order that prevented labor leaders from organizing the boycott; any such efforts, the court ruled, constituted an interference with the mail and a violation of federal law.6


Then the government sent in federal troops to force delivery of the mail. The troops were under the command of Nelson Miles, a Civil War veteran who had made his name waging violent war against Native Americans in the West. He crushed the strike, his troops killing thirteen strikers and wounding fifty-seven others. “It was not the soldiers that ended the strike,” Debs clarified; “it was simply the United States courts that ended the strike.”7


Debs himself was arrested and found guilty of disobeying the court’s injunction against the strikers. Technically, he was guilty. The injunction had been sweeping, rendering it illegal to make any effort to direct, incite, encourage, or persuade anyone to “refuse to perform the duties of their employment.” The court had successfully made it illegal to say the sorts of things that one needed to say to organize a strike.8


The case reflected the central dynamics of free-speech law in the decades before World War I. Today, we think of the First Amendment as providing a general right for all speakers to articulate their views without fear of retribution from the state. The way we enforce that right is to go to the courts, which rule on the basis of abstract principle to make sure that as many voices as possible can be heard, regardless of how popular or unpopular they may be—even if the majority of the population may think those voices contribute little to public life, or may actually be a nuisance, or actively harmful. Think of the Westboro Baptist Church, whose homophobic, inflammatory protests at military funerals were recognized as having “special protection” under the First Amendment by the Supreme Court in 2011.9


That’s not how the First Amendment worked during Debs’s life. Although it was the case, even then, that the amendment read, “Congress shall make no law abridging the freedom of speech, or freedom of the press,” everyone understood that the right to free speech had very clear limits.


In his influential 1833 Commentaries on the Constitution of the United States, Joseph Story had explained the common understanding of the First Amendment: “That this amendment was intended to secure to every citizen an absolute right to speak, or write, or print, whatever he might please, without any responsibility, public or private therefor, is a supposition too wild to be indulged by any rational man.” When state constitutions provided for a right to free speech, they too clarified that citizens would be “responsible for the abuse of that right.” In 1900 the Connecticut Supreme Court quite bluntly reasserted that “the liberty protected is not the right to perpetuate acts of licentiousness, or any act inconsistent with the peace or safety of the state.”10


Throughout the nineteenth century, speech rights were therefore strictly curtailed when they were seen to undermine or abuse the public good. In practice, of course, the “public good” was defined by those in power. So in the antebellum South, abolitionist material was outlawed. Criticism of public officials could be met by criminal charges for libel. In the middle decades of the nineteenth century, material that was considered “obscene” was banned by state law and prohibited from the mail by federal law—meaning it was illegal to mail even basic information about birth control.11


To modern ears, all that censorship may seem to make a mockery of the very language of the First Amendment. If unpopular speech could be punished, what did the First Amendment actually protect? There are two answers to this question. The first is that even if the First Amendment did not protect you from being punished for your speech, it did protect your right to speak in the first place. This was not just jurisprudential sophistry—the First Amendment established a well-respected prohibition against prepublication censorship, what is known as “prior restraint.” The right to publish without prior approval, without review by a board of censors, was an important right, not to be taken for granted. When members of Congress worried that the press-censorship provisions of the Espionage Act threatened press freedom, for instance, it was precisely because they feared it would establish just such a system of prior restraint, and for this reason they eliminated those sections of the bill.


The second answer is more abstract but perhaps more important. When we say that the First Amendment protects “freedom of speech,” we don’t mean that it protects every last speech act. Even today, when US laws protect the most expansive vision of free speech in world history, no one thinks twice when people are charged for insider trading, for conspiracy to commit a crime, for blackmail, for breaching patient or client confidentiality. All these crimes involve speaking, but none of them are considered violations of “freedom of speech.” Like all legal terms, “freedom of speech” has borders—it covers some speech acts but not others. How those borders are defined change over time. What is considered “freedom of speech” worthy of protection and what is considered speech that falls outside of constitutional protection differ from one period to the next. They are the product of political struggle, of philosophical debate, and of legal recalibration. They are the product, in other words, of history.12


This is what was at stake in Debs’s prosecution in the Pullman case. The words he used to organize the boycott were not seen as “freedom of speech” but as the abuse of that right, a criminal act, an effort to conspire to obstruct interstate commerce of the rail and the delivery of the mail. It was a problem that labor organizers faced time and again in the decades around 1900. In 1907 Samuel Gompers, a rival labor leader and head of the more conservative American Federation of Labor, tried to organize a consumer boycott in support of a strike at Buck’s Stove and Range Corporation. But as was typical of the era, the corporation won an injunction banning the boycott, and Gompers was sentenced to jail for sending out a pamphlet adding the company to a “we don’t patronize” list. When Gompers tried to claim that such a court order violated his right to free speech, the Supreme Court scoffed at the suggestion. There was speech that was protected by the First Amendment, the justices suggested, and then there were “verbal acts… exceeding any possible right of speech which a single individual might have.”


Or, as a spokesperson for the National Association of Manufacturers put it, there was no difference between “enjoin[ing] the use of [a man’s] hands or his feet or his head to do some unlawful thing… [and getting] the injunction in connection with the use of the tongue.”13


As part of their effort to organize the working class and thus remake American society, labor activists needed to expand the sorts of speech that were included in the “freedom of speech” protected by the First Amendment. Otherwise, they would find their every attempt to organize and advocate declared illegal. So the primary free-speech activists of Debs’s era came from the ranks of radical labor. In the increasingly violent, bare-knuckle conflict over the economic order of Gilded Age America, more radical free-speech claims and more radical labor demands ratcheted up together.


Debs himself reflected the general trend. He had not originally been a radical. Born in a middle-class house to French immigrants in Terre Haute, Indiana, Eugene Victor Debs had always been a believer in populist republicanism. He was named for Eugene Sue and Victor Hugo; Les Misérables and the philosophy of Tom Paine were guiding lights.


Debs also had a lifelong romance with work on the railroad. He had dropped out of school to work as a paint scraper for a rail company—he kept his first tool his entire life—and then worked for a short time as a rail fireman (a dangerous job that involved not the putting out of fires but stoking the flames that powered the steam engines). When a close friend fell on the tracks and died, Debs returned to Terre Haute to work as a white-collar clerk. He was soon secretary for the Brotherhood of Firemen, one of the many fraternal societies that peppered the workforce in the era before unions and that operated as mutual-aid societies and hiring organizations. These were not militant organizations. Like the rest of their leadership, Debs still believed that harmonious relations between management and labor were both possible and desirable. He thought that the Great Rail Strike of 1877 was unnecessarily divisive.


As Debs approached middle age and took up a prominent position as the editor of the national Firemen’s Magazine, the increasingly violent struggles between capital and labor began to radicalize him. The rail and steel barons of the Gilded Age were building ostentatious homes, reveling in untold wealth, even as they paid their employees a pittance for hard, dangerous work. At least 35,000 per year were dying in industrial accidents; hundreds of thousands more suffered brutal injuries at work; untold numbers were malnourished or exposed to industrial waste and died young.14


When workers tried to band together to win better wages and better work conditions, the elite called in the power of the state, violently securing the status quo. In 1892, when a mining strike in the Coeur d’Alene district of Idaho turned violent, martial law was declared. The strikers were arrested and held in temporary bullpens for months, until the strike was broken. In the same year, violence erupted in Homestead, Pennsylvania, when unionized workers were locked out of a Carnegie steel factory. When management tried to bring in replacements, the workers resisted. Both sides were armed; union negotiations devolved into an old-fashioned military siege—management had built an eleven-foot fence, topped with barbed wire, to protect their plant; efforts to bring scabs in by barge were met with efforts to set the river on fire. The governor sent in troops to restore order, and after many months, the strikers declared defeat. “If the year 1892 taught the workingmen any lesson worthy of heed,” Debs wrote, “it was that the capitalist class, like a devilfish, had grasped them with its tentacles and was dragging them down to the fathomless depths of degradation. To escape the prehensile clutch of these monsters constitutes a standing challenge to organized labor for 1893.”15


Hence Debs’s role in the establishment of the American Railway Union, which sought to match the arms race with capital, to organize at sufficient scale that it would not be possible to isolate strikers and then suppress them. The defeat at Pullman, and his subsequent imprisonment, radicalized Debs yet further. He first read Das Kapital while serving his term in the Woodstock jail, which began the final stretch of his slow conversion to outright Socialism. “The issue is Socialism v Capitalism,” he announced in a coming-out editorial on New Year’s Day 1897. “I am for Socialism because I am for humanity.”16


For the next two decades, as he continued to fuse radical labor politics with homespun republicanism and the rhetoric of Christian humanism, Debs became the most important advocate for Socialism in America. Unlike less radical labor leaders, he was committed to industrial unionism, and he helped found the Industrial Workers of the World (IWW), dedicated to organizing all workers in “One Big Union.” And unlike some strands of the radical labor movement, he never abandoned his faith in political action or the power of the ballot. He helped found the Socialist Party of America and would be its presidential candidate in the first four elections of the twentieth century. In 1912 one in every seventeen voters, some nine hundred thousand people, chose Debs for the White House. By then, Debs was “the embodiment of the American proletarian movement,” as one Oklahoma Socialist put it. “There are many socialists,” explained another supporter, “but only one Debs.”17


Throughout, Debs remained a keen advocate of the right to free speech. After an anarchist rally at Haymarket Square in Chicago turned violent in 1886, eight anarchists were sentenced to death—not because they could be shown to have thrown a bomb but on account of their radical speech, which was treated as evidence of a conspiracy to commit acts of violence. Debs condemned both anarchism and labor violence, but not as much as he condemned state repression of political dissent. The “twin glories of American government,” he said, were free speech and the free press. If the Haymarket verdict stood, then “free speech is as dead in America as it is in Russia.” When another comrade was sentenced to jail for sending “scurrilous, defamatory and threatening” literature in the mail two decades later, Debs led the protest movement, comparing the jailed Socialist to John Peter Zenger, the free-press martyr of colonial America. “Let the shibboleth of the American people ring from ocean to ocean and resound throughout the land,” proclaimed Debs: “free speech, a free press, and a free people!”18


It was no surprise that Debs was so invested in the politics of expression. He was, above all, a public intellectual, a man who conducted politics by giving speeches and writing magazine articles. Given the still-nascent state of the American labor movement, he well understood that his political role was to “teach social consciousness.” If the party ever managed to win political power, Debs acknowledged, it would need a different sort of leader, one more interested in backroom deals and policy than in public speaking. But for now, it needed a preacher and a performer and a polemicist. Debs, who had been drawn to early vaudeville as a child and who believed that the editor of the labor paper was the most important officer in a union, was designed for the role.19


Debs’s commitments were not idiosyncratic. They were typical of the partisan politics of free expression in his time. Despite all the factional splits that roiled the radical Left in these years, a commitment to free speech was a central unifying principle, a prime means for producing solidarity, and a political tactic no different from, and in fact very much a part of, the boycott, the picket, and the strike.


The most remarkable examples of this fight for free speech came from the West, where the Industrial Workers of the World (known as the Wobblies, for reasons unclear) threw themselves into the fray with characteristic radicalism. Street speaking was central to the IWW’s political strategy because public halls would rarely rent to radicals. Fiery orators such as the teenage Elizabeth Gurly Flynn traveled the country to win converts to the cause; organizers took to soapboxes on the street corners where migrant laborers sought work. In passionate speeches, they tried to awaken working-class consciousness before laborers signed rapacious contracts with employment agencies.20


As the “jawsmiths” of the IWW descended on Spokane, Missoula, Fresno, and San Diego in the years around 1910, local governments passed ordinances barring public meetings and public speaking in an effort to rid the streets of these nuisances to public order. The Wobblies seized upon the laws as an opportunity for civil disobedience, as a way to make a point about the corruption of capitalist justice. As soon as a speaker was arrested for taking to the soapbox, another would step up to be arrested, and then another, and another. They demanded individual trials in order to mock the criminal justice system, gum up the judicial works, and provide an opportunity for yet more speechifying from the stand.


At first, in places such as Fresno and Spokane, these tactics led the cities to back down from enforcing the speaking bans. But the toll on the Wobblies was intense, particularly when speakers were met with vigilante violence. Whipped on by an angry press, vigilantes seized Wobblies in San Diego in 1912 and took them to the edge of town to beat them. (“Hanging is none too good for [the Wobblies],” screeched an editorial in the San Diego Tribune. “They would be much better dead, for they are absolutely useless in the human economy; they are the waste material of creation and should be drained off into the sewer of oblivion there to rot in cold obstruction like any other excrement.”) When Wobblies tried to organize the lumber town of Everett, Washington, in 1916, they were beaten and forcibly deported. When they tried to return, the police opened fire, killing at least five and injuring thirty-one. Shortly thereafter, the IWW abandoned its efforts to win the right to free speech through civil disobedience.21


In such ways was the fight for free speech deeply intertwined with the violent labor struggles that roiled the nation until the outbreak of World War I.


For Debs, the war was a disaster. As the European working classes rallied to their flags and then murdered each other by the hundreds of thousands in the muddy trenches of France, they seemed to make a mockery of the Socialist vision: whatever the workers of the world were up to, they were not uniting.


Debs nevertheless maintained the faith, arguing in a series of speeches in the first months of the war that the United States had to stay out of the conflict: “I have no country to fight for; my country is the earth and I am a citizen of the world.” Americans should “have no fear of invasion… the enemy we need to prepare against is a domestic and not a foreign one.” The class war was still all that mattered.22


By early 1915, Debs had staked out a clear position in the debates over preparedness and intervention that would dominate American politics until the US entry into the war in April 1917. But then his health gave out.
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