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            00 | GETTING TO SEVEN

         

         The five men and two women of the jury sat in silence. The air-conditioning rattled and hummed, blowing frigid air their way. Juror number eight hugged herself. The soundtrack from the city below—wailing sirens, honking horns, and screeching tires—floated in past a closed window. Juror number one added to the cacophony by rapping his fingers against the top of the oblong, mahogany table that swallowed the space with its grandeur. Carved into its side, within eyesight of only juror number sixteen, were the words “Set me free.” He fingered the grooves with his thumb.

         “What do you do?” juror number one asked juror number three. The speaker was white, in his fifties, and portly. He smiled broadly and nodded compulsively as others spoke, whether he agreed with them or not.

         “I’m a tax collector,” said number three. The responder was black, of the same age, but heavier in build. He sat with his arms resting on the rolls of fat collecting at his stomach. He wore tiny glasses that all but disappeared on the enormity of his round face.

         “Wow,” said number one with a chortle. “You’re hated as much as defense attorneys.”

         Number three raised his eyebrows.

         “Or, depending on your politics, as much as prosecutors.”

         Number one cut his laughter short. Discomfort flashed noticeably in his eyes. But he smiled through it and bobbed his head in polite agreement.

         The strangers eventually ran out of meaningless things to say. The sound of the long hand on the outdated clock on the wall rifled through the air, a click every minute. The seconds between—at first, a breezy sixty—grew longer as time and patience wore thin.

         “We all know he’s guilty.”

         The declaration came from juror number six, loud enough to carry to all of the room’s occupants. A significant number of them shuffled uneasily in their seats.

         “The judge instructed us not to talk about the case yet,” number three shot back.

         Defensively, number six looked down at her rose-painted fingernails. “I’m just trying to save us time. Get us home at a reasonable hour. If we can get a feel for where we’re at now, we can shorten our deliberation.”

         Juror number eight extended her right hand to number six—shoulders now sagging, chest deflated—and laid it over her forearm. The fingers were chilled, but the gesture was warm. Number eight had a daughter of similar age.

         “She was just trying to help,” number eight said, tight-lipped, her eyes locked with the girl’s. “It wouldn’t hurt to get an early count.”

         Juror number seventeen cleared his throat. He was a lawyer, a fact he had mentioned several times. His conspicuous cough redirected their attention. He answered with self-effacing diligence. “Before we begin deliberations in earnest, the judge will ask us to elect a foreperson. We can just do that now and save time that way.”

         No one dared make eye contact with him again, lest he take it as an indication that he ought to nominate himself. Instead, most eyes moved to number one: the oldest, a man, and a white, old man at that. Even the progressives in the room tapped into muscle memory, turning instinctively for leadership to the one who most looked the part.

         Number one smiled, acknowledging the vote of confidence. But his grin soon faded as anxiety took root.

         “I don’t know,” he stammered.

         He looked to the side. “How about my friend over here?” he said, placing a plump hand on the shoulder of number three. “He’s awfully professional.”

         Number three’s eyes softened behind their spectacles. The compliment was both surprising and flattering.

         “And I think it would look better.”

         The sharp but fleeting pain of a microaggression sliced through the black man like lightning. His heart rate accelerated, his breathing came short and staccato, and the hairs on his arms stood at attention. But seconds later, his vitals returned to stasis. He said nothing. It was forgotten.

         A wave of nods surged down the table. By murmured assent, number three became the black face of the jury.

         
              

         

         Earl Thomas bought his first car at age twenty-eight. It was foreign. Its black steel gleamed in the South Florida sun. That was by design. Earl washed it just about every day. He had kept his focus trained in high school, his nose buried in boring books filled with technobabble in college, and his head down thereafter as he inconspicuously ascended the ladder at his nondescript job working for nondescript bosses. All for that car. He loved that car. It was his status symbol.

         Ten thousand miles later, he kept it pristine. It looked just like new.

         Officer Lance Hollister noticed.

         He flipped on the blues and reds, triggering their accompanying wail. Unsurprising to Earl, but nonetheless startling. The routine was frequent enough that he ought to have grown used to it. But he never did. The same physiological response of the heart, lungs, and nerves in a fritz seized him. It made him seem nervous, and therefore suspicious, which in turn escalated his nerves and aura of suspicion.

         Officer Hollister lingered in his car. A favorite song of his was a minute from ending on the radio. He was pre-filling tickets: one for no seat belt, the other for a malfunctioning taillight. He had initiated this streetside confrontation, but he, too, felt tightness in his chest, his overworked vital organs reeling with adrenaline.

         The slow walk to the suspect’s window—punctuated by the deliberate beat of boot on asphalt—marked a tense countdown. The early seconds of the interaction set the tone. Earl had no way of knowing which side of the heavy hand of the law would greet him: the rough, calloused back hand or the smooth, soft palm. Officer Hollister was similarly at an informational deficit. He spent the walk, and indeed the whole of his working day, wondering if he was marching to his death.

         Officer Hollister fingered his gun compulsively. Earl caught sight of the tic in his side-view mirror.

         “Do you know why I pulled you over?”

         The question was not condescending. It was strategic. An answer might include crimes unknown to the patrolman. I’m sorry, Officer. I know my license is suspended. Or, There’s only a baggie of weed in the center console. Nothing more. Better yet, the officer gets to quote the admission in his report as a so-called spontaneous statement. Merely delete mention of the opening inquiry. No Miranda rights necessary; admissible at trial.

         Earl had a caustic answer at the ready, one he was prepared but failed to bury deep in his belly: “Not an earthly clue, sir.” The words discharged from his lips with unexpected defiance. Even as his grip trembled on the steering wheel, Earl’s voice took on a steely resolve.

         Officer Hollister whipped back as if physically struck. He grew visibly annoyed.

         “Get out of the car, son.”

         Earl sneered, sucking at his teeth in disbelief. Noisily, he unfastened his belt, flipped up the lock, and swung open his car door. The imposition was aggravating, but not more than being called “son.” At twenty-five and fresh-faced, Officer Hollister was three years his junior and looked it.

         “Up against the car.”

         Earl turned grudgingly in a half circle, laying the side of his face and the front of his pressed suit against hot metal. Officer Hollister dug his elbow painfully into his upper back.

         “Spread your legs.”

         Earl obeyed. Methodically, the officer patted him down, sliding his hands haltingly along the outline of his body. Passersby in cars and on foot slowed down to peer at the suspect—all white faces and rapt, wide eyes. I wonder what that man did. His eyes locked with theirs. It was humiliating.

         Turning up nothing, the officer flipped him by the shoulder, bringing their faces inches apart.

         “You don’t have any weapons or drugs in your car, do you?”

         Ever so slightly, subtle enough to go unperceived, the defeated man shook his head in the wind.

         “You’d have no problem letting me search, then?”

         Earl found his voice.

         “Are you asking for my consent?”

         “Are you making me ask for your consent?”

         With a tight, pained smile, Earl relented. “No.”

         He watched from the curb as the officer rifled through his car. He snapped open the glove compartment. He popped open the trunk. He had Earl input the combination to his briefcase—09, 11, 47—to find nothing but papers with equations and numbers scrawled on them. Satisfied, or perhaps ultimately not, the officer culminated the affair forty-eight minutes after it began by handing Earl the two previously filled tickets.

         “False alarm,” Officer Hollister explained. “But inconvenience is a small price to pay for safety. You understand.”

         Earl’s silence was intentional. He inspected the two citations.

         “Have a good evening, son.”

         Officer Hollister walked away, past Earl’s car and halfway to his own, but the suspect’s final quip cut him short, midstride. Earl had finished reading his tickets.

         “What’s wrong with my taillight?”

         The officer gritted his teeth. His muscles tensed. He turned and walked back. Upon reaching the trunk of Earl’s car, he paused, drew his baton from his belt, and—in one swift, forceful motion—slammed its black body into the light. It shrieked as it shattered. Red glass rained down onto the pavement.

         “It’s busted,” Officer Hollister said, then left.

         Earl recounted the experience to his wife later that day with verve and indignation. She waited until he was done to respond.

         “It’s always cat and mouse with these white folk. A modern game of master and slave.”

         Earl said nothing. He purposely didn’t correct her. He didn’t tell her that Officer Hollister was black.

         
              

         

         Mr. Earl Thomas, the foreperson, tore a blank sheet of paper into sevenths.

         “We’ll gauge the temperature of the room, but it’ll have to be by secret ballot, so none of us are influenced one way or the other,” he directed. “Write guilty or not guilty, fold once over, and hand it back.”

         Solemnly, they jotted down another man’s fate. Mr. Thomas collected the slips of paper and tallied the vote, sans pomp or circumstance. Five guilty. Two not.

         “Well,” juror number one sang, making eye contact with both Mr. Thomas and juror number eleven. “We have our work cut out for us, don’t we?”

         He had directed his words to the panel’s two black jurors.

         Number eleven openly sighed, eyes rolled to the ceiling. Mr. Thomas smiled emptily.

         Number one had been only half right. Mr. Thomas had, in fact, been a guilty vote. It was juror number seventeen, the white lawyer, who represented the second not guilty.

         “One of us is the alternate,” number seventeen volunteered. “There can’t be an odd number of us. When it’s actually time to deliberate, they’ll cut one of us loose.”

         When Mr. Thomas next spoke, the deep bass of his voice commanded the room’s attention. “I’m a numbers guy,” Mr. Thomas began. “For now, it’s seven. We get to seven, we go home. Let’s get to work.”

      

   


   
      
         
            01 | THE STATE WEARS HEELS

         

         Sandy Grunwald is always in a hurry. It’s pure affect. She finds that men take her more seriously that way.

         “A made man always has somewhere to be,” the most important man in her life once told her. “Have somewhere to be, Sandy.”

         Rumor has it the Honorable Jack Grunwald, ferociously protective of his only daughter, instilled this idiosyncrasy in her merely so that prospective suitors could not—literally—keep up. True to form, at twenty-nine, Sandy remains conspicuously single, singularly wed to her work as a prosecutor.

         She bolts down the slick sidewalk made wet by a seconds-long sun shower, leaving an intern struggling to keep up with her and the trail of words she slings over her shoulder.

         Sandy speaks in a perennial hurry, too. This quirk, conversely, has not paid professional dividends. In meetings, she has often sprinted through brilliant proposals to little fanfare from her colleagues, only to hear those same ideas immediately parroted back by slow-speaking, faux-contemplative male counterparts to a roaring reception.

         “I won’t apologize for having thoughts and expressions that aren’t tempered by the general malaise that seems to afflict the male sex,” she complains, but never too loudly, and only to other women.

         On this day—the day the man she sought to condemn to prison for life met the six arbiters of that decision—she doesn’t seek the company of women. At least, not too many of them.

         “Women are liberal. Women have sympathy, compassion, feelings—all virtues in the real world that are of absolutely no use to us in the gallows of that jury room,” she instructs. “Men have no heart. You want your father on that panel. Better yet, you want your grandfather. The older, the better. You want to see gray.”

         Her breathless protégé scribbles away—capitalizing and then circling the word gray five times over—as she avoids bumping shoulders with the slow-moving crowd in Sandy’s wake.

         “But what of the sexual assault charge? Won’t we want women for that?” the girl offers.

         Sandy sneers. As a novice prosecutor, Sandy had once ecstatically chosen a jury of all women to sit in judgment of a college freshman who had held down a girl against her will and ejaculated on her back. The six girls returned a verdict of not guilty. Her insides had wilted at having to call and tell the victim—who had broken down in violent sobs on the stand—that the jury had simply disbelieved her. Her howling on the other end of the line sounded like that of an injured animal. Never again, she told herself. At least one man would serve on every one of her juries.

         Cocooned in the company of women, the jurors had felt safe reprimanding a girl who had naively invited her attacker into her dorm room in the first place. All it would have taken was one man, she was convinced, to have made an off-color remark, and the women would have rallied together, reminded of the injustices of womanhood.

         “OK. So we remove women,” the intern concludes.

         Sandy whips around, leaning down and into the girl with stern eyes and a hushed voice.

         “Absolutely not. That’s illegal,” she reproaches, peering around for eavesdroppers. “We listen to their words. What they say. We strike jurors based on that. Make sense?”

         The girl nods, the doublespeak unresolved in her mind.

         Sandy reengages her power stride, flashing her badge and waltzing past security at the attorneys’ entrance to the courthouse. The intern wrestles with her purse and fumbles with producing her own, less glamorous identification. Sandy keeps talking.

         “You’ll see how the defense will jump up and down and holler every time we propose to strike a black juror. ‘Batson! Batson!’ they’ll yell. Some of my colleagues get offended. ‘I’m not racist!’ they whine. I don’t get offended. I always tell them, ‘You are racist. We’re all racist. There are very real, entrenched structural disadvantages that African Americans face in our society.’ I’m a good Democrat. I know the deal.

         “But the Batson challenges are disingenuous, and I’ll tell you why. For one, African Americans are far more conservative when it comes to criminal justice than they’re given credit for. Christian judgment goes a long, long way. As a Jew, I wouldn’t know.

         “And secondly, I am not striking jurors because they’re black. If a black panelist admits he does not believe a word any officer says, because he has undergone a lifetime of traffic stops for Driving While Black—and God knows that happens all the time—then I am striking him because he has plainly conceded to automatically disbelieving most, if not all, of my witnesses. A white man says the same, and he’s off. Conversely, a black man says he loves law enforcement, and he’s on. The true test of racist jury picking is if I were to strike a pro-State juror who is black. Now that would be a violation!”

         Her scribe is catching only every other word. The girl crudely boils down her mentor’s speechifying to six words: Christian black = good. Angry black = bad.

         Sandy sweeps open the courtroom door. High ceilings, painted stained-glass panels, and cold air greet them. She takes a seat at the table farthest from the empty jury box.

         “Honestly, I could tell you the jury verdict from the moment the six of them are selected—before any evidence is presented, before any testimony. I’d only need to ask one question: ‘Who did you vote for in the last election?’ Except for maybe gun cases, acquaintance rape, or crimes against gay or trans victims, you just don’t want progressives like me on the jury. You want Republicans. In the end, it’s all tribal. For the next couple of hours, the defense attorney and I will ask them every question but that, all the while trying to figure out that one answer.”

         Sandy has her hands and nose in her trial box, sifting through reams of paper, lecturing still.

         “The jury is a crew of misfits. The scraps that neither side particularly wanted, those who end up saying nothing of importance or intelligence over the course of several hours of questioning. You don’t pick a jury. You’re left with a jury. If you’re too informed—you know, actually read about the world around you, pick up the newspaper now and again—then you might know too much. The court itself kicks you off. If you’re too opinionated—you know, actually have given thought to the prudence of this country’s drug policies or formed a well-reasoned conviction against the death penalty—then you might think for yourself too much. It’s a race to the bottom, and it’s unfortunate.”

         She takes a breath to force a smile at opposing counsel as they enter, and reengages her pupil at a lower volume. The intern leans in as she furiously takes notes.

         “This is how you play the game: I’ll find those who are just a wee bit biased in favor of the State, and then pressure them into sounding impartial. Not with the hopes of getting them on the jury. But, if a prosecutor can make a juror predisposed to lean her way sound fair, she makes the defense use one of their limited no-questions-asked vetoes on him, instead of getting that juror automatically kicked off for cause. It’s a game of burning your opponents’ vetoes before having to use up all your own.”

         A panel of fifty prospective jurors enters the courtroom.

         “All rise.”

         Sandy spends the next fifteen minutes while the judge acclimates the hostile crowd to their new formal surroundings memorizing fifty surnames and assigning faces to them. Beal. Beal, Jaramillo. Beal, Jaramillo, Miller. Beal, Jaramillo, Miller, Gonzalez-Rincon. Beal, Jaramillo, Miller, Gonzalez-Rincon, Sierra. It’s a small gesture, addressing them by their names without having to look down at her list. But it reveals an invaluable tell of their reaction to her dogged preparedness. Keep those whose expressions betray flashes of admiration. Strike those who seem put off by the extra effort, those who might find her hard-nosed bravura symptomatic of a woman trying too hard, who might call her a “bitch” under their breaths. The second-smartest girl in class is almost always universally preferred to the first.

         Hours later, a jury is sworn. The intern has run out of paper on her notepad.

         “Do you feel good about this jury?” she asks.

         “I do, but you never know in Miami. They will let a man walk for the most incredulous of reasons.”

         “But these jurors seem particularly fair, don’t they?”

         “Fair? What’s fair? We pretend the chosen six are blank slates, but we all have biases. Theirs were just harder to ferret out. You can drop in another random six from ten years ago, and it wouldn’t make a difference. The forces at play are the same.

         “One thing I do know: Although the heavy lifting is about to begin, the most consequential part of our work is already over. The evidence will shift those six minds very little. The verdict is more or less written in stone. Take the Rodney King beatings. Those were recorded! And yet the very same images meant two very different things for different people. Take climate change. The facts don’t matter. All that matters are the lenses with which people view those facts. And that isn’t shaped here in the courtroom. That was shaped long ago, over the course of a lifetime of experiences. We don’t know exactly what it will be, and those six might not know it yet, either. But the fate of this defendant is—as of today—already decided.”

         “Isn’t that awful?”

         “Horrifying.”

         
              

         

         Sandy follows an oak tree of a man—tall and wide, with roots for legs—across a yard of wild, untended grass and up to the door of a shack obscured in the brush. Lead Detective Samuel Sterling is dressed inappropriately in slacks, long sleeves, and a tie. The soles of his Italian-leather, size-fourteen shoes sink into the muck as his giant hand slaps at his sweaty neck, trapping and killing a pest. Sam played Division I college football, but he couldn’t go pro, and chose instead a career in law enforcement, given his size and stature. The former lineman was far more sensitive, pensive, and analytical than his colleagues, so he rose in the ranks precipitously. He noisily pulls a pair of latex gloves over his hands and offers the same to Sandy.

         “They’re triple XL. Sorry.”

         Sandy is more sensibly dressed for the late-night excursion. Her hair is pulled back into a tail and set off by a headband. She wears sneakers, running tights, and no makeup. She adds baggy, blue, sterile gloves to the ensemble.

         Sam sweeps aside the caution tape shaped into an X on the door.

         The two step into the black. Sam gropes the air until he catches a dangling metal chain, which he pulls. A bulb flickers on, sending a cascade of yellow to the far stretches of that one room. The air is heavy. It still smells of must—that common, lived-in, stale but not necessarily foul odor that pervades the quarters of bachelors. It’s wood all over, floor to wall to ceiling, interrupted by a single diminutive window facing west. No irksome sunrise for late mornings in.

         Sandy shuts her eyes as she crosses the threshold. Her heart drums in her chest.

         “In a dim, dingy room—out in a farm in Homestead, Florida, where the defendant lives a hermetic—”

         “Ten-dollar word,” Sam warns. Sandy nods.

         “In a dim, dingy room—out in a farm in Homestead, Florida, where the defendant lives a lonely, shut-off life; where no one could hear her scream—that man, sitting right there before you, abducted, raped, and killed a young woman.”

         Sandy places her body up against the doorway, head against the post.

         “Grab my wrists.”

         Sam cocks his head to the left and squints in hesitation.

         “Don’t question my preparation, Sterling. You did your job. Now help me do mine. Grab my wrists.”

         Standing opposite the small prosecutor, he wraps his hands around her slight arms, so thin his fingers fold over themselves.

         “He slammed her—hard—against the doorframe as he forced her inside,” she intones. Her eyes shoot open. “We know that because that’s where we found her hair. Isn’t that right, Sterling?”

         The large man nods, but the question was largely rhetorical. Sandy knows exactly where every piece of evidence was found over two years ago.

         “Two strands of her long, brown hair got caught on a doornail. A DNA analyst—who knows exactly zero about the facts of this case or the people involved—will tell you with a remarkable degree of scientific certainty that that hair belonged to the victim. He will testify that the odds of it belonging to anyone else are one in nine octillion. There are only seven billion people on planet Earth. Melina was in that room. She didn’t leave alive.

         “Without letting go of my arms, take me to the table,” she commands. Her breath begins to quicken. Panic floods her irises. The slightest tremor accosts her mouth. It unnerves Sam. Nonetheless, gingerly and mutely, he leads her the few feet to a wooden table—four legs, coarse surface, benches flanking its sides. She kicks the nearest bench over and away, tossing herself supine on the table’s face.

         “He threw her on top of a cold, hard table in that room. He pinned her down. He climbed her. She fought to get free—to no avail.

         “Put your weight on me.”

         “No,” Sam finally objects.

         He has long been forewarned of Ms. Grunwald’s intensity. It draws high praise and high criticism. He has, over the course of their professional relationship, largely acquiesced to her requests, however left field. This is the first he openly flouts.

         Resistance is short-lived.

         “Detective, just keep me from moving. If I’m to be her advocate, I need to feel what she felt.”

         He grunts in disapproval but does the bare minimum to hold her in place, pressing his knees lightly against her shins and arresting her shoulders with open palms. Sandy flails, shocked at how little effort on his part paralyzes her completely. Claustrophobia sets in. Her adrenaline spikes, even as exhaustion takes hold and sweat coats her temples. She relents her struggle.

         “We know he ejaculated. A stain on that table is tested. It’s semen. It’s his semen. And there is a box of condoms in his room. Sealed, unopened. The exact thirty-six that come from the manufacturer.”

         “You want to highlight that?”

         “I need to prove it’s nonconsensual.”

         “Plenty of consensual sex is done without condoms.”

         “These two didn’t know each other. If this is a supposed one-night stand, no girl is consenting without a condom. Not anymore. Not nowadays. These aren’t kids—they’re in their late twenties.

         “Onto the bed.”

         In a half circle, Sam swings her to the opposite end of the room, tossing her onto springs that groan beneath her weight.

         “It’s while she’s on his bed that he resolved to kill her. She had rejected his advances earlier in the night. She was now a living, breathing eyewitness to his sexual assault. As she sat up and contemplated making a run for the door, he tightened his grip on a blunt object. He wound it up. He brought it down with brute force against her head.”

         “Not a drop of her blood found in any inch of this room,” Sam counters.

         “That’s why the bed is brilliant. Sheets can be burned. He scooped her out of there cleanly by undoing his thick bedding and wrapping her in it, like a cocoon. His bed was found stripped of its sheets. It’s still bare to this day. The bed he sleeps in. Not even a pillow. Nothing but lumpy, hard mattress.”

         Sandy pops out of bed and charges out of the shack, leaping onto damp soil. Sam follows.

         “He carries her limp body, bundled in his sheets, out to the bed of his truck.”

         “A small man carrying dead weight,” Sam challenges again.

         “He’s around her same height, yes, but he’s stockier, heavier. Plus, his adrenaline is pumping now. It strengthens him. He feels invincible, all-powerful. He thinks he’s about to get away with murder. He drives her into the city to dispose of her.”

         “Forty miles. A body covered just by sheets—out in the open in his truck, visible to the public…” Sam pretends to sneer.

         “It’s late at night. Although this is Miami, the city is asleep,” she answers, walking up and staring down—or rather, up at—the towering man.

         “…And he takes her into the city. When there are miles and miles of Everglades nearby—of dark, deep marsh where alligators would undoubtedly do most of the work of swallowing up his crime.”

         “He’s not familiar with the swamp. In crisis, man seeks out the known. He went down his everyday route. He was aware of all the back roads. He went to where the dead bodies go.”

         Sam smiles, shining white enamel in the darkness.

         “You’re ready, counselor. How confident are you in every detail of that chronology?”

         Sandy shrugs.

         “I am confident that that man killed her. Everything else is high-level conjecture. The State can’t afford not to have a ready-made answer to every question—especially in a case as circumstantial as this one. I am a storyteller, if nothing else. Stories can’t have gaps.”

         “The other side will have a story, too.”

         “The best we mere humans can do, after the fact, is come up with competing stories, and ask six strangers to decide which of the two sounds more or less right. The exact, uncontroverted truth—with a capital T—is for God now.”

         
              

         

         Sandy is there—body wrapped in his arms, face buried in his shoulder, his hot breath in her ear—but she isn’t there. She oscillates between nascent pleasure and preoccupation. Her frustrated grunts sound identical in either state. Her partner moves for the both of them, exerting himself with strenuous, workmanlike efficiency. The romp is more pragmatic than passionate. The strain of withholding begins to manifest itself in his tortured breathing.

         “You can finish, baby,” she advises.

         “You’re not…”

         “Not tonight.”

         She’s sure. Sandy’s words never leave room for the slightest doubt. She speaks facts into existence.

         He complies. Within seconds, he is done. He wilts on top of her. She flips on the lamp. He turns over, stands, cleans up, and dresses himself with his back to her. She pulls the covers up over her naked body.

         “Is it the trial?” he asks. She nods, but he can only see the walls and his own shadow. Now wearing pants, but no shirt, he stalks over to her side of the bed and sits down, close to her.

         “It was meant to relax you. You know, decompress.”

         “Yes. Thank you. But I thrive on stress. And it’s the night before. It isn’t going away.”

         His eyes dart down in contemplation. It’s as if he’s summoning his nerve.

         “May we kiss?”

         “You want to kiss?” she asks, staggered.

         He takes her non-reply in the affirmative. He places his lips softly on top of hers—so lightly she can barely feel them—before ardently tugging hers apart with his. He speeds up, and then slows inhumanly down, massaging the back of her head with his hands as they kiss. The shifts in speed come and go abruptly. She feels a swell and a tickle in her chest. The affection is loving—not lustful. It overwhelms her.

         “That’s enough,” she says breathlessly, pulling away.

         He springs to his feet, letting loose the unremitted sigh of a deflating balloon. He turns away from her, hands on his closely shaved head, before picking up his glasses and, newly bespectacled, lashing out.

         “What are we doing, Sandy? What even is this?”

         “If it’s my stress you’re trying to reduce, that question isn’t helping.”

         “Is it your father?”

         “Is what my father?”

         “All of this. You letting me inside of you, but not kiss you,” he charges crudely. “Is it your father? And that I’m black?”

         Her smile is wide and mocking.

         “You’re not black. You’re Dominican.”

         “It’s the same thing.”

         Domenico Santos is tall, lean, and mostly silent. He’s partial, instead, to emoting with his smoldering brown eyes. He saves his words for his stories. He’s a print journalist. The martyrdom of parlaying a (meager) living from a dying medium matches his personal victimhood complex. Everything he does in life, he does with melodrama. He moves with romance.

         Dom doesn’t crack at her quip. He lets his eyes express the gravity of the moment. A short, caustic laugh erupts from her belly.

         “You’re not kidding,” she observes. “You’re way off. My father would have loved it if I brought home a black boyfriend—even better, if I married one. His proudest moment in life was voting for Barack Obama. He would have featured our beautiful, mixed children at the front and center of every one of his campaign ads. No, the memory of my dead father is not keeping me from you, Dom.”

         “Then it’s you. Or it’s me.”

         “It’s definitely me,” she mutters somberly, running her fingers through her hair.

         “Don’t do that, Sandy. Don’t do the whole ‘I’m broken, something is wrong with me’ song and dance. Nothing is wrong with you. You’re strong. You’re deliberate. Nothing you do is by accident. It all has a purpose. You know exactly why you keep me at a distance. It’s well plotted and predetermined. You just won’t tell me.”

         She swallows hard, trying but failing to clear the lump in her throat.

         “I can be two things at once, you know. I’m not immune to vulnerability. Everyone expects me to be one-dimensional. As if a woman is allowed only to be either levelheaded or an uncertain, emotional mess. But I’m human, and, just like you, I’m both.”

         He drops to his knees, collecting her hands in his.

         “I like you, Sandy. I might even love you…”

         “Exactly the equivocation every girl wants to hear.”

         “…if only you’d let me. It’s been long enough. Let me in or finally, blessedly, do away with me.”

         “What is it you want? To go steady or something?”

         “Don’t patronize me.”

         “Well, honestly. Do you want some sort of public proclamation? And now? Let everyone know that enterprising Herald reporter Dom Santos is sleeping with one of the subjects of his investigation?”

         “I’ll take myself off of it. I’ve told you, I don’t care about this case!”

         “And you very well know that I do!”

         He stands and scoffs.

         “I know. I know. You get a conviction in such a high-profile case, with all of the media circus watching, and in a few years, you get to be state attorney or governor or president—whatever it is you’re trying to be.”

         “Now, you don’t patronize me.”

         He avoids her cold stare. Her eyes had begun to shine with hurt. Nothing is more important to her than her ambition—no one, either. Both she and Dom are well aware of that hierarchy. It had merely remained unspoken.

         “I have no intention of holding you back,” he nearly whispers, turning away. “I’d just like to be there—beside you, behind you—when you accomplish all that I know you will. I’m not an impediment to that.”

         She nods, but he can’t see it.

         “I’m going to give you space during this trial. Put me out of your mind. Do your job. I’ll do mine. And after it’s over, I’ll ask you again. And we’ll come to a resolution—one way or another.”

         It sounds like a breakup. Regret stings her heart.

         Her phone rings. It’s late. She looks over at its lit-up face. It reads simply: Sterling. She rushes to answer it. No greeting.

         “What’s wrong?”

         “I’m not sure how the forensic analyst missed it. The defendant must have been hiding it well. We didn’t know he was that savvy with computers.”

         “Missed what?”

         Dom hears the alarm in her voice. He lays a comforting hand on her leg.

         “The analyst ran another check of the defendant’s laptop in anticipation of trial. I don’t know the terminology. They were behind a firewall or something. Lots and lots of gay pornography—videos, photos, deleted cookies and links. Just men. Absolutely no women.”

         “Shit, Sterling.”

         “Do we need to tell the defense about this?”

         “We tell the defense everything, always,” Sandy rebukes.

         Once she’s off the phone, quiet pervades between her and Dom. He had overheard it all.

         “Just give me a few hours before you print this,” she pleads. “I need to alert defense and the judge tonight before it gets out.”

         He doesn’t answer, in part because the request offends his journalistic ethics. But both of them know he will oblige. Nothing is more important to him than Sandy—not even his ambition.

         “How bad is this?” he manages to ask.

         “Murder is all about motive. On the eve of trial, the State has just lost theirs.”

      

   


   
      
         
            02 | TWO MEN TALK

         

         Jordan Whipple douses his hands in antiseptic before pulling open the jailhouse door. He moves through the lobby and past the metal detectors as he always does, in his perpetual strut, like he has all the time in the world. He chats up the correctional officers as he goes, but only the women and only the black ones. He’s a whirlwind of flirty “sweet peas,” “honeybuns,” and “sugars,” feigning a Southern accent as he festoons the greetings on fawning passersby—even though he’s from the Midwest. It brings these older black women fleeting delight, but it isn’t serious. As he freely mentions in mixed company: “I’m just not attracted to African American girls.”

         The thirty-one-year-old assistant public defender is exactly six feet tall, with parted and gelled light brown hair, alabaster skin, and cerulean eyes. He wears his suit jackets far too tight, meant to highlight prominent glory muscles swelling underneath. Opposing counsel leer at and taunt him out of earshot: “Has ‘Bis and Tris’ made it to court this morning?” Jordan overheard the nickname once. He thought it was a compliment.

         Jordan studied at a good law school that was not an Ivy League. The average person recognizes the name and is impressed, but Jordan always notes that all of the Ivies rebuffed him. It’s a chip he carries on his overdeveloped shoulders. He blames affirmative action. “If a poor, black kid with lower test scores and worse grades gets my spot as recompense for slavery that happened—not to him, not by me, and a long, long time ago—well, then so be it,” he grudgingly concedes. Academics were not his priority in college, however. He spent most of his time in extracurricular activity: social chair of the College Republicans; goalie on the lacrosse team; member of the Asian American Christian Fellowship, which historically had a sizeable share of white, male attendees cruising for Asian women; and pledge master at his fraternity.

         On this day, his soft, brown loafers land noiselessly on the tile floor. The clink of his wedding ring as he idiosyncratically raps it against surfaces resounds through the cavernous halls.

         It’s early morning and still dark outside. Jordan has already fit in a macronutrient-heavy breakfast, a ninety-minute workout, and a segment of a morning talk show. It dealt with condominium associations in Brooklyn that hold doggie interviews before admitting their owners as tenants and the instructors who charge top dollar to train those pooches to pass. It was an alliterative eight minutes.

         “Your client is still sleeping.”

         “Bring me over to him. I want this beaming, handsome face to be the first thing he sees when he wakes.”

         Jordan is walked to the human cages. Men in orange are stacked, one on top of the other, behind peeling gray bars. The large windows opposite them face the east, so they have less than half an hour of night—and sleep—left. The accused is alone in a corner, appendages spilled ungracefully on a mattress with no sheets. Beside him, on the floor, the sheets have been balled up and discarded.

         “Gabriel! It’s showtime.”

         Gabriel and six others stir and look up. It doesn’t take much. Sleep in jail is a persistent light haze. The others lie still as Gabriel gets up and drowsily makes his bed.

         “They make you sleep without sheets?” Jordan asks.

         “No. I like it this way. Since I was a boy.”

         Together, escorted by a guard, the men walk silently to an interview room, the shortest of the three in the middle at an unremarkable five foot seven, handcuffed. Once inside, security bolts the door. They sit. Nothing stands between the alleged murderer and his attorney but a wooden table and a button on the wall that illuminates a red light indicating an emergency. It takes the guards an average of four minutes to respond once it’s lit.

         Jordan breaks into a grin. Gabriel does not.

         “This is good, Gabe. This is very good,” Jordan nearly sings. Gabriel has never authorized him to use the nickname. “But I will say, bro, you should have told me. There should be no secrets between us. Your life is an open book to me and only me. I’ve always told you, I need to know everything—everything—except for one thing: Did you do it?”

         “I didn’t.”

         Jordan raises his hands in protest and interjects loudly over him.

         “No, no, no. I don’t care about that. I don’t want to know that. That limits me. That doesn’t matter. Whether you’re innocent or not is inconsequential to me. You are not guilty, you understand? They’re different,” he chastises. “But you’re accused of raping and killing a—Lord forgive me—quite hot piece of ass, and you neglect to tell me that you’re gay?”

         Gabriel has a subtle, physiological response to the word. A twitch overruns his left eye.

         “I’m not.”

         Jordan lingers in a pregnant pause and chuckles to himself curiously. After collecting himself, he leans over, sympathy in his eyes but condescension in his whisper.

         “It doesn’t matter to me, buddy. I’m a libertarian. Live and let live, right? How you choose to go about your life is no one’s business but yours,” he says, before leaning in even closer. “In fact, you’ll find some pretty fucked-up shit in my browser history, too. I wouldn’t want my wife seeing any of that. Nothing gay, of course. I find the thought of two men together nauseating. I literally couldn’t stomach it.”

         Jordan taps the palm-end of his ring finger on the tabletop, providing a brassy countdown of the seconds Gabriel fails to react, in any capacity, to his optimism. He folds his hands together as if in prayer.

         “Do you understand what I’m saying, Gabe? You won’t find that sort of stuff on my computer because—as a straight man—not only do I have no curiosity whatsoever, I find it repulsive. No offense,” he semi-apologizes, hands wide in the air. “But police found a prodigious amount of the stuff on yours. I’ll now have to spend most of my morning looking at it, in fact. That means something about you. Something good, in this context. You know what they didn’t find? No search terms like ‘how to dispose of a body?’ or any sadomasochism directed at women. This is golden for our defense.”

         Gabriel finally stirs. Frenzy seizes his brown eyes.

         “I don’t want anyone to know about it.”

         Jordan shakes his head slowly, lips pursed, as if the statement is incomprehensible. But he softens—relaxing the muscles in his face, sitting back in his chair, eyes now shaded with concern.

         Jordan lays his ringed hand on top of Gabriel’s. Alarm strikes Gabriel at the male touch. Heat rises to his face. He doesn’t move, although it feels like fire on his skin. Jordan is an affectionate man for someone who intentionally projects so much masculinity. He suspects the move might assist Gabriel in acknowledging his latent attractions.

         “Let’s make a deal,” he offers, smiling impishly. “Outside that courtroom, you can be anyone you want to be. But inside those four walls…Think of it as a performance. How many suits do you own, Gabe?”

         “None.”

         “That’s right. But every day of this trial, what will you wear? Suits. Because we’re attempting to convey a certain image to the jury. I’m a nice guy. I don’t hate anyone. And I certainly respect the hell out of law enforcement officers. But that’s not the role I’ll be playing. I’m going to be a massive jerk. I’m going to paint every single one of those cops as lying, lazy, corrupt, and potentially racist motherfuckers. Because I get to be with my family at the end of the day and continue being the cop-loving, good-hearted patriot that I am—free and unrestricted in the privacy of my own home.

         “That’s what I want for you, Gabe. I want you to go home. But for me to succeed at that, you need to let me perform. You must let the show go on. In that courtroom, you will be the outest, proudest gay man any of those people has ever seen. Do you understand that? That is how I save your life.”

         
              

         

         Jordan stands at a lectern just feet away from his opponents when he does battle. They do not face or talk to one another, although they will often speak about one another as if they’re not in the same room. When Jordan gets animated, he presses down on the sides of the podium, rocking back and forth on his soles, the muscles in his arms tense and taut. His voice booms and ricochets against the wall, assuming a nasal, high-pitched tenor when he’s particularly riled up. Sandy is not as animated. She is cognizant of not appearing shrill, as so-called mouthy women are often labeled. She is a pillar of steadfast restraint.

         “Your Honor,” Jordan begins, “we are not asking you to delay the trial or declare a mistrial—although this late discovery is a serious prosecutorial violation, and I find it suspect that we found out about it, literally, in the early morning on the very eve of trial. We ask merely to be allowed to use this newly discovered evidence as a matter critical to my client’s defense.”

         “What about that, counsel?” the judge asks, swinging her eyes to the other end of the courtroom like a pendulum. “This is very late discovery. You know the drill. I have to assess three things: Was the delay inadvertent or willful? Is the late material trivial or substantial? Lastly, has the defense been prejudiced in its preparation for trial without this information?”

         “It certainly isn’t willful,” Sandy replies. “The defendant himself hid this material—and hid it well—in the recesses of his computer. It was discovered only because forensic analysts ran a precautionary, routine scan in anticipation of trial. The material turned up, fortuitously, now but never before—no one was intentionally keeping it secret. No one but the defendant, of course.

         “And it certainly isn’t prejudicial to the defendant. If Mr. Whipple believes his client’s sexual orientation is material in this case, he had the better part of two years to ask him about it. The defendant knew the material was there. The defendant knows what’s in his mind and what’s in his heart. If anyone stymied Mr. Whipple from developing a defense around his client’s sexual impulses, it’s the defendant—and no one else.

         “Ultimately, the third question of whether this is substantial or trivial relates to whether it ought to be admissible in this trial. The State argues it should not. The defense has every opportunity—as it should—to cross-examine the forensic analyst about what was not found on that computer. No search terms that indicate consciousness of guilt. No depictions of violence against women on his server. That’s fine. But to allow affirmative testimony of the graphic material found on his computer is not only irrelevant, it’s salacious, and it’s distracting.”

         There is a rustling in the crowd. It is the first some of them have learned of the nature of the uncovered evidence, notwithstanding an early morning Herald story written by Dom Santos. With a stony glance at the overflowing gallery, the judge cuts short the murmurs.

         “Irrelevant?” Jordan sneers into his microphone. “My client is charged with the sexual assault of a woman. The fact that he is exclusively attracted to men is supremely relevant. His body simply cannot respond that way to a woman. Per my client, it never has.”

         “Rape is not about sex,” says Sandy, nearly spitting the statement out, as if dislodging it from her throat left a rancid taste in her mouth. “It’s not about sexual attraction. It’s about power. For the defense to claim that a gay man cannot rape a woman is absurd.”

         “Not impossible—fine. But less likely,” Jordan remarks as he begins to rock. “And that’s the standard, Your Honor. It appears the State has forgotten that it’s a very low standard indeed. Does the evidence move the needle—in any way, no matter how small—toward or away from guilt? If it does, then that evidence is relevant and, therefore, admissible. This information is exculpatory, no matter how you slice it. How do we know that? We know that because, up until last night, the State’s theory of the case was that a loner, outcast kid was romantically rejected—viscerally and embarrassingly—by a pretty girl, so he rapes and kills her. This discovery eviscerates the supposed motive for the killing.”

         “Firstly, the State has never divulged its theory of the case to defense—nor are we obligated to do so. We have not even presented our opening statements to the jury yet. So I would appreciate it if the defense would allow the State to speak for itself and not impute—”

         Jordan cuts her off.

         “The local news outlets are calling him the Love-Spurned Slayer. Come on!”

         A few spectators groan at the moniker. Sandy takes a beat after the interruption to temper her reaction.

         “I do not control what the media writes and the narrative it promulgates,” she answers, instinctively looking over at the first row of the gallery where the journalists are penned, including Dom, scribbling madly in his notebook. “Secondly, Mr. Whipple continues to advance the very outdated notion that sexual urges fuel rape. And, if anything, the secret homosexual impulses of his client dovetail well with the theory that a man trying so hard to fit in and appear heterosexual might fly off the handle at yet another rejection from a world that so cruelly makes him shameful of his sexuality. His apparent attraction to men and the sexual assault of a traditionally attractive woman are not inconsonant.”

         “But that’s argument, Ms. Grunwald,” the judge intervenes. “You have every right to argue that to the jury. Just as Mr. Whipple has every right to argue the opposite: that his client has no interest in women, and therefore he had no interest in bringing the victim back to his place, no interest in having sexual contact with her of any sort—coerced or otherwise—and no reason to murder her. Is he not correct that his client’s potential homosexuality is—however slightly—relevant, at the very least to the sexual battery charges the State has levied? And, if so, how do I legally exclude evidence that is—however slightly—exculpatory without risking a successful appeal, should he be convicted?”

         It’s a good question. Sandy knows it’s a losing battle. She pauses.

         “I do concede that that is the proper standard, Your Honor. Does it move the needle toward or away from guilt in any way? And I cannot in good faith argue that the evidence has zero probative value. But that probative value must outweigh its prejudicial effect. The evidence is not without prejudice. You can exclude it on that account. Its introduction would devolve into a trial within a trial over the secondary and minor question of how exclusively gay the defendant truly is. So videos of sex between men have been found on his hard drive. Does that somehow exclude the possibility that the defendant is bisexual? Am I now allowed to call potential ex-girlfriends or any woman with whom he has had any sexual intimacy in his life? Am I permitted to call to the stand any friends or acquaintances who have seen him turn his head at a woman passing by or made a comment indicating sexual interest in women? Where does all of this stop?”

         Sandy has found a lifeline. She can’t help but smile.

         “Answer that question for me, Mr. Whipple,” the judge says, eyebrows arched. “What would any of that have to do with the price of tea in China?”

         The gallery explodes in laughter. The bailiff sternly shushes the crowd as Jordan’s palms dig into his podium.

         “Because the State itself is questioning the authenticity of my client’s homosexuality. Asserting, without proof—as it is wont to do—that perhaps he is bisexual. Or that perhaps he can physically respond to a woman, adverse sexuality notwithstanding. I can tell you, Your Honor, my client cannot force arousal on himself with a woman any more than I can force it on myself with a man.”

         This time, Sandy intercedes.

         “As much as you are clearly dying to inform us of your sexual proclivities, Mr. Whipple, they aren’t relevant here.”

         Laughter again erupts behind them. His face teems with red.

         “Quiet, everyone! And do not speak directly to each other, counsel,” the judge rebukes. “Go on, Mr. Whipple.”

         When he next speaks, the bravado has been stripped from his tone. There is a sentimentality, genuine emotion, that takes Sandy aback.

         “It has brought my client great pain and shame that he has never been able to respond to a woman the way his religion tells him he should. This has been a lifelong struggle for him. If he could be with women, he would. He would want nothing more in life. But since he was a boy, he knew that that was just not ever going to be possible. In the end, a gay man who cannot enjoy sex with women stands accused of sexually preying on a woman. It’s a sad, sad irony. And it would be tragic if the one thing that has been used as a sword against him all of his life is now taken from him when it could be used as a shield to save it.”

         Peace grips the courtroom. The judge takes in the poignancy of his words.

         “I’m ready to rule,” the judge finally responds, softly. “I open myself up to criticism that I am splitting the baby—and engaging in lazy judging—but I do believe the law dictates the following result. I am allowing testimony regarding the gay pornography found on the defendant’s computer. Much of it is contemporaneous to the time of the murder, down to the very weeks and—it’s my understanding—up to the day leading up to the victim’s death. That makes it quite probative of the defendant’s sexual interests at the time the State is claiming he sexually assaulted the victim to the point of climax. The evidence does not point to mere digital penetration or other forms of sexual assault that do not require male arousal. His semen was found on that table. He has every right, in a trial where his lifelong liberty is at stake, to use evidence that arguably supports his lack of sexual interest in women.

         “But that’s it. I am not interested in presiding over a trial within a trial about the defendant’s sexuality. If the defendant testifies, of course, he has every right to share with the jury that he did not make a pass at the victim that night and why—as a gay man—he never would. But, otherwise, we will focus on the events of that night, and the sexual experiences of either the victim or the defendant before that night are immaterial.”

         “All rise.”

         As the judge exits, the crowd stands and disperses. Sandy organizes her papers and files at the prosecutors’ table. Jordan stalks over to her.

         “Good argument, Sandy.”

         “Thanks. You, too.”

         “How does it make you feel that you’re about to spend day after day pummeling a poor closeted gay kid in order to earn a conviction?” he asks, equal parts joke and accusation.

         “The same way, I assume, you’ll feel about portraying a poor dead girl as a reckless, drunk whore who brought this all on herself,” Sandy snaps back, no hint of jocularity. “I know public defenders like to claim the moral high ground, but at the end of this, no one emerges with clean hands. You will malign witnesses and impugn credibility in ways that you know, deep down, are dishonest and unfair. You perpetuate and bolster the system the same as I do—just on a different side. I don’t judge you for it. It’s your job. But don’t consider yourself somehow above it.”

         Jordan profusely blinks his disagreement. He leans in, as if he’s about to share a secret with her.

         “That’s where you’re wrong, Sandy,” he whispers, conviction in his eyes. “You’re the one trying to condemn a man to a cage for the rest of his life. Don’t forget that. You can’t bring the victim back from the dead. The only life left to save is his, and I’m the one doing it. I proudly claim the moral high ground.”

         Sandy feels a chill run through her body. His words hurt her liberal sensibilities. Jordan doesn’t wait for a response. He begins to leave. The courtroom has emptied out. Correctional officers have already led Gabriel back into custody. Jordan turns around—walking backward to the exit—and delivers to Sandy one final message.

         “He’s a freak, but he’s innocent.”
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