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To Ify and Emeka,


the loves of my life





Introduction



All of us in the public defender’s office feared the Martin Luther King speech. Curtis Walker, an African American Superior Court judge in Washington, D.C., was famous for it. And today Brandon, my fifteen-year-old client, was on the receiving end.*


“Son, your lawyer here has been telling me some good things about you: how you dote on your little sister, how your football coach says you are a born leader, how some of your teachers believe you can do better. He says he has found a program for you that will help you with school, and that I should give you a chance at that and not lock you up.”


Brandon had pleaded guilty to possessing a handgun and a small amount of marijuana—enough to use, but not to sell. I had argued for probation. Judge Walker told Brandon he was considering my proposal. But first he had some things to say.


“Mr. Forman says you need another chance. But let me ask you, do you even realize how many chances you’ve already had? You might think you have it hard. But let me tell you, it was harder once. Black boys picked cotton once upon a time. Sat in the back of the bus—those who were lucky enough to even be on the bus, and not walking.”


Judge Walker was getting into his rhythm now. He wasn’t a preacher, but he sounded like somebody who had spent more than a few Sundays in the pews.


“Now you can go to school, study hard, live your dreams. It isn’t easy—I know that. But it is possible. And people fought, struggled, and died for that possibility. Dr. King died for that, son. And what are you doing? Not studying! No, you are cutting class, runnin’ and thuggin’, not listening to your momma or grandmother. Instead, you want to listen to some hoodlum friends.” By now, the judge was glaring at Brandon.


Out of the corner of my eye, I could see that Brandon was keeping his gaze steady on the judge. This was good. Judge Walker liked that. If Brandon avoided eye contact, Judge Walker would think he was being disrespectful.


“Well, let me tell you: Dr. King didn’t march and die so that you could be a fool, so that you could be out on the street, getting high, carrying a gun, and robbing people. No, young man, that was not his dream. That was not his dream at all.”


This was the speech I knew so well. The words changed a bit each time, but the theme stayed the same: Life is not easy for African Americans today, but it’s better than it was, and you best stop being a thug and start taking advantage of the opportunities that others fought so hard for.


I was also familiar with the emotions etched on Judge Walker’s face as he spoke—anger, frustration, and despair. I was a new public defender, but the judge had been around for a long time. He looked and sounded like somebody who was tired of lecturing black boys (and a few girls), but not so tired that he wouldn’t try one more time. He was mad at Brandon, but he hadn’t given up on him. He just seemed like a man with no good alternatives, confronting a problem that was too big for him to solve.


Judge Walker paused, took his eyes from Brandon, and started looking through the case materials spread out before him. His lecture done, he was taking his time imposing a sentence. Another good sign. Judge Walker was known for giving defendants a fair trial, but if you lost, look out. Defense attorneys called him “a long-ball hitter,” referring to the lengthy sentences he imposed. But now he was hesitating. Maybe I had persuaded him that this was not an easy case.


I knew that probation was a long shot. The gun charge was serious. And worse, a report from the court’s social worker had claimed that Brandon hung out with other kids who were involved in some recent neighborhood robberies.


But the robbery allegations were just rumors; Brandon hadn’t been charged with that. As for the gun, well, Brandon lived in a terribly dangerous neighborhood, one where kids sometimes carried guns for self-defense. Most important, I had told Judge Walker, this was Brandon’s first arrest, and he had great potential. His football coach and two of his teachers had written letters about his promise, his family was supportive, and he had recently enrolled in a tutoring program for at-risk students. And Brandon had pleaded guilty, accepted responsibility for his actions, and been remorseful. Juvenile court was supposed to offer second chances, and Brandon was a perfect candidate.


The prosecutor argued that Brandon should go to Oak Hill, D.C.’s juvenile detention facility. I had countered by pointing out what everybody knew: Oak Hill was a dungeon, with no functioning school, frequent incidents of violence, no counseling or mental health services worth the name, and no transition services for young offenders once they were released.1 Brandon would miss months of actual school while serving his sentence, and it was possible that the principal wouldn’t take him back once he returned to his neighborhood. If this happened, there was no good alternative school he could turn to.


Brandon fidgeted as we waited for Judge Walker to speak, and I tried to calm him by placing my hand gently on the back of his shoulders. I glanced behind me and offered what I hoped was a comforting smile to Brandon’s mother and grandmother sitting in the first row. They had never missed a court hearing, had always voiced their support for Brandon. Now all they could do was wait.


Judge Walker finally gathered the papers up into one stack and placed them back in the case file. When he spoke, the verdict was quick and painful. “Brandon,” he said, “I believe you have potential, and I see you have supportive teachers and family. But none of that was enough to stop you from picking up a gun. Even if I believe that you had it because you were scared, you could have hurt somebody. Son, actions have consequences. Your consequence is six months at Oak Hill. After which I hope you make good on the hopes that your mother and grandmother have for you.”


That was it. The bailiff, who had been sitting behind us, stepped forward to take Brandon to a cell in the courthouse. Brandon’s mother gasped and started to cry. Judge Walker wouldn’t like that—none of the judges did—but what could he do now? The courtroom clerk would probably help her out into the hallway. Or so I hoped. I had to go see Brandon.


The cellblock was just a few feet behind the courtroom, but it was a world apart. No majesty here, no wood paneling, no carpeting or cushioned seats. Just metal and concrete, housing black boys like Brandon. And make no mistake about it: they were all black. That day, Brandon’s cell held three other black teens waiting for their cases to be called. The picture was the same in almost every D.C. courtroom, whether the accused were juveniles or adults. There were a few women and girls, but mostly men and boys. Nearly all—according to official records, more than 95 percent—were African American.2


This state of affairs was no secret. In 1995, the year Brandon came before Judge Walker, the Sentencing Project issued one of a series of increasingly alarming reports documenting blatant racial disparities in the criminal justice system. Nationally, one in three young black men was under criminal justice supervision.3 In Washington, D.C., the figure was one in two.


Racial disparities were nothing new. But now they were being exacerbated by an experiment in punitive criminal justice the likes of which the world had never seen. Beginning in the early 1970s, America had adopted an array of increasingly tough approaches to crime, including aggressive street-level policing, longer sentences, and a range of lifetime punishments such as felon disenfranchisement.4 The result? By 1995, a nation with only 5 percent of the world’s population held almost 25 percent of its prisoners.5 And an ever-growing proportion of these prisoners were black.


Brandon was now one of them.


He looked defiant when I arrived in the cellblock. I think he wanted to cry, but he definitely would not do that in front of the other kids. I told Brandon I would come to see him at Oak Hill and try to help him get through his six months. (“Do the time, don’t let the time do you,” the kids liked to say.)


At that moment, I hated Judge Walker and the entire court system. Most of all, I realized, I hated the Martin Luther King speech.


It would be one thing, I thought, for the judge to give Brandon this speech if he was going to put him on probation. In that case, a heartfelt lecture might have done some good. It might have been something that Brandon needed to hear, something that would encourage him to make the most of his second chance. But to invoke Dr. King while locking up another young black man? It was perverse. Surely Judge Walker had noticed that everybody in the cell a few feet away from him was black. Yet here he was, simply adding to the gross racial disparities in the criminal justice system. Where did he get off taking the moral high ground?


As I saw it, I was the person in that courtroom fighting for Dr. King’s legacy—I was the one doing civil rights work. I had become a public defender so that I could confront racial injustice. Just one year before, I had been serving as a law clerk for Supreme Court Justice Sandra Day O’Connor. She had encouraged me to work for the Department of Justice or join a national civil rights organization such as the NAACP Legal Defense Fund. I remember her surprise when I told her that I wanted to defend poor people charged with crimes in the local courts of Washington, D.C.


When Justice O’Connor asked why I wanted to be a public defender, my answer was simple: This was the unfinished work of the civil rights movement. I was literally a child of that movement. My parents had met in the Student Nonviolent Coordinating Committee (SNCC, which everyone pronounced “Snick”), one of the major civil rights groups in the 1960s. My dad, born in 1928, was raised in Mississippi, where he ate dirt to feel full during the Great Depression. When he was eight years old, he failed to say “Yes, ma’am” to a store clerk, and white men in the store threatened to lynch him if his uncle brought him to town again.6 Active in campus politics as a student in the 1950s, my dad joined the fledgling SNCC in 1961. As the group’s executive director, he ran internal operations—everything from paying the bills to expanding staff to planning strategy for voting rights drives.7 My mom had dropped out of Sarah Lawrence College to join SNCC’s New York office in 1962. Six months later, she became a coordinator at the group’s Atlanta headquarters, raising money and communicating with SNCC chapters at northern colleges.


Now, thirty years later, I was an African American clerking at the Supreme Court, beginning a professional life that would not have been possible without generations of sacrifice and struggle. But despite the gains of the civil rights movement, I knew that progress wasn’t the whole story. The nation’s prison population was growing darker. In 1954, the year of Brown v. Board of Education, about one-third of the nation’s prisoners were black. By 1994, when Justice O’Connor and I were talking, the number was approaching 50 percent.8 The criminal justice system, I told her, was where today’s civil rights struggle would be fought. And my short time representing young men like Brandon had convinced me that I was right.


Thoroughly pissed off, I left Brandon and returned to face his family, who I knew were probably sobbing in the hallway of the courthouse. On my way, I passed back through the courtroom, where the judge, the court reporter, and the juvenile prosecutor were chatting, waiting for the next case to be called.


As I passed them, I noticed another racial reality. It wasn’t only Brandon and the other young men in the cellblock who were black. So was everybody in the courtroom—not just the judge, but the court reporter, the bailiff, and the juvenile prosecutor. So was the police officer who had arrested Brandon, not to mention the police chief and the mayor. Even the building we were in—the H. Carl Moultrie I Courthouse, named after the city’s first black chief judge—was a reminder of the African American influence on D.C.’s legal system.9


This wasn’t my first time in an all-black D.C. courtroom, but something—probably my anger at the Martin Luther King speech—made the reality stand out that day. When I got back to my office, I continued the racial tally. I had been to the detention facility that would be Brandon’s new home more times than I wanted to count, and I knew that all the guards there were black, too. The city council that wrote the gun and drug laws Brandon had been convicted of violating was majority African American and had been so for more than twenty-five years. In cases that went to trial, the juries were often majority black. Even some of the federal officials involved in D.C.’s criminal justice system were African American, including Eric Holder, then the city’s chief prosecutor.


What was going on? How did a majority-black jurisdiction end up incarcerating so many of its own?


Over time, I have come to see that this question, though particularly urgent in Washington, D.C., is of national significance. In September 2014, the Sentencing Project issued a report comparing the attitudes of whites and blacks regarding crime and criminal justice policy. It found that when Americans were asked, “Do you think the courts in this area deal too harshly or not harshly enough with criminals?” more whites (73 percent) than blacks (64 percent) said “not harshly enough.” Media coverage of the report emphasized what the Sentencing Project called “the racial gap in punitiveness.”10 But the fact that almost two-thirds of blacks displayed such punitive attitudes received little notice. How could it be that even after forty years of tough-on-crime tactics, with their attendant toll on black America, 64 percent of African Americans still thought the courts were not harsh enough?


I wrote this book to try to answer such questions. Along the way, I have tried to recover a portion of African American social, political, and intellectual history—a story that gets ignored or elided when we fail to appreciate the role that blacks have played in shaping criminal justice policy over the past forty years.11 African Americans performed this role as citizens, voters, mayors, legislators, prosecutors, police officers, police chiefs, corrections officials, and community activists.12 Their influence grew as a result of black progress in attaining political power, especially after the passage of the Voting Rights Act in 1965.13 And to a significant extent, the new black leaders and their constituents supported tough-on-crime measures.


To understand why, we must start with a profound social fact: in the years preceding and during our punishment binge, black communities were devastated by historically unprecedented levels of crime and violence. Spurred by a heroin epidemic, homicides doubled and tripled in D.C. and many other American cities throughout the 1960s. Two decades later, heroin would be eclipsed by crack, a terrifying drug whose addictive qualities and violent marketplace caused some contemporaries to label it “the worst thing to hit us since slavery.”


Letters from black citizens, neighborhood association newsletters, and the pages of the black press from the past forty years reveal astonishing levels of pain, fear, and anger. In 1968, a group of black nationalists in D.C. called drug dealers “black-face traitors of our people who sell dope to our young boys and girls and make whores and thieves of them.” A decade later, a black D.C. neighborhood association circulated a flyer promoting ways to defend homes from break-ins: the list included guard dogs, security alarms, wild snakes, and, for those with fewer resources, fishhooks strung around doors and windows to puncture the flesh of would-be burglars.14 By the 1980s and 1990s, the files of D.C. Council members were crammed with letters from scared constituents, complaining that “we feel like prisoners in our homes, strangers on our own streets,” and begging for more police action.15


As they confronted this devastating crime wave, black officials exhibited a complicated and sometimes overlapping mix of impulses. Some displayed tremendous hostility toward perpetrators of crime, describing them as a “cancer” that had to be cut away from the rest of the black community. Others pushed for harsher penalties but acknowledged that these measures would not solve the crisis at hand. Some even expressed sympathy for the plight of criminal defendants, who they knew were disproportionately black. But that sympathy was rarely sufficient to overcome the claims of black crime victims, who often argued that a punitive approach was necessary to protect the African American community—including many of its most impoverished members—from the ravages of crime.


Many black officials advocated tough-on-crime measures in race-conscious terms. For example, some blacks opposed marijuana decriminalization because they saw it as tantamount to giving up on black youth—youth they had a responsibility to protect from the destructive impact of drug use. Others argued that blacks were entitled to expanded police forces and courts—state resources they had historically been denied. Some, like Judge Walker, believed they were protecting the legacy of the civil rights movement in the face of the black community’s self-immolation.


In documenting the range of black responses to crime, this book repudiates a claim sometimes made by defenders of the criminal justice system: that African Americans protest police violence while ignoring violence by black criminals.16 There is much to say to this critique—not least, “Of course we hold government to a higher standard than street gangs.” But these pages suggest another response: African Americans have always viewed the protection of black lives as a civil rights issue, whether the threat comes from police officers or street criminals.17 Far from ignoring the issue of crime by blacks against other blacks, African American officials and their constituents have been consumed by it.18


This book tells a story about what African Americans thought, said, and did. But in focusing on the actions of black officials, I do not minimize the role of whites or of racism in the development of mass incarceration. To the contrary: racism shaped the political, economic, and legal context in which the black community and its elected representatives made their choices. From felon disenfranchisement laws that suppress black votes, to exploitative housing practices that strip black wealth, to schools that refuse to educate black children, to win-at-all-costs prosecutors who strike blacks from jury pools, to craven politicians who earn votes by preying on racial anxieties, to the unconscious and implicit biases that infect us all, it is impossible to understand American crime policy without appreciating racism’s enduring role.19


We witnessed another example of the enduring power of race-baiting in the 2016 presidential election campaign. Donald Trump, whose signature contribution to political debate had been his relentless propagation of the lie that Barack Obama is not an American citizen, ran the most racist presidential campaign since the arch-segregationist George Wallace’s 1968 bid. While Latinos and Muslims were Trump’s principal targets, African Americans were far from immune. In particular, Trump revived the “law and order” mantra that Republicans such as Goldwater, Nixon, and Reagan had once used to great effect, portraying America’s black neighborhoods as killing fields whose only hope lay in aggressive policing. We don’t yet know how this campaign theme will translate into policy over the course of the Trump presidency, but the prospect of more stop-and-frisk and less federal civil rights oversight of local police departments is ominous indeed.


These pages reveal the myriad ways in which American racism narrowed the options available to black citizens and elected officials in their fight against crime. For example, African Americans wanted more law enforcement, but they didn’t want only law enforcement. Many adopted what we might think of as an all-of-the-above strategy. On one hand, they supported fighting drugs and crime with every resource at the state’s disposal, including police, courts, and prisons. On the other hand, they called for jobs, schools, and housing—what many termed “a Marshall Plan for urban America.” But because African Americans are a minority nationally, they needed help to win national action against poverty, joblessness, segregation, and other root causes of crime. The help never arrived. The requests for assistance came at a time when Reaganism was ascendant, the Great Society was under assault, and there was little national appetite for social programs—especially those perceived as helping blacks. So African Americans never got the Marshall Plan—just the tough-on-crime laws.20


Understanding African American attitudes and actions on matters of crime and punishment requires that we pay careful attention to another topic that is often overlooked in criminal justice scholarship: class divisions within the black community.21 Although mass incarceration harms black America as a whole, its most direct victims are the poorest, least educated blacks. While the lifetime risk of incarceration skyrocketed for African American male high school dropouts with the advent of mass incarceration, it actually decreased slightly for black men with some college education. As a result, by the year 2000, the lifetime risk of incarceration for black high school dropouts was ten times higher than it was for African Americans who had attended college.22


These class dynamics drove elected officials toward a tough-oncrime stance in some predictable ways. For example, longer sentences for burglary are unsurprising, since they put (mostly poor) black burglars behind bars and leave (mostly middle-class) black homes protected. But class divisions influence criminal justice debates in black communities in less obvious ways as well: they explain, for example, why black elected officials have been much more likely to speak out against racial profiling (which harms African Americans of all classes) than against unconscionable prison conditions (which have little direct impact on middle-class or elite blacks).23


Finally, the incremental and diffuse way the war on crime was waged made it difficult for some African American leaders to appreciate the impact of the choices they were making. Mass incarceration wasn’t created overnight; its components were assembled piecemeal over a forty-year period. And those components are many. The police make arrests, pretrial service agencies recommend bond, prosecutors make charging decisions, defense lawyers defend (sometimes), juries adjudicate (in the rare case that doesn’t plead), legislatures establish the sentence ranges, judges impose sentences within these ranges, corrections departments run prisons, probation and parole officers supervise released offenders, and so on. The result is an almost absurdly disaggregated and uncoordinated criminal justice system—or “non-system,” as Daniel Freed once called it.24


Although the existence of this diffuse structure is not news, we have yet to comprehend how the lack of coordination has contributed to the growth of our carceral system. In a tough-on-crime era, no single actor doubles or triples the incarceration rate. But as we shall see, if all the actors become even somewhat more punitive, and if they all do so at the same time, the number of people in prison and under criminal justice supervision skyrockets. Yet nobody has to take responsibility for the outcome, because nobody is responsible—at least not fully. This lack of responsibility is crucial to understanding why even reluctant or conflicted crime warriors (which some African Americans were and are) become part of the machinery of mass incarceration and why the system continues to churn even to this day, when its human toll has become increasingly apparent.


This book is an account of a city in crisis, where rates of crime and violence rose to unprecedented levels. It explores the acts and attitudes of African American citizens and leaders—of men and women like Judge Walker. When he locked Brandon up, I was furious. Yet in the course of my research, I encountered many people like the judge, and I have come to better understand their motives. I have tried to tell their story fairly, describing the relentless pressure they were under to save a community that seemed to be crumbling before their eyes.


This is also a book about my clients, men and women like Brandon. They, too, struggled with limited options. They made mistakes and sometimes harmed others. But they deserved better than the criminal justice system in which they were trapped.


 


*Throughout this book I have changed the names of individual clients and the other lawyers and judges involved in their cases.





PART I



Origins





1



GATEWAY TO THE WAR ON DRUGS


Marijuana, 1975


Every generation makes mistakes. Sometimes these errors are relatively harmless or easily fixed. But every so often, a misstep is so damaging that future generations are left shaking their heads in disbelief. “What were they thinking?” we ask each other. “How did they not see what they were doing?” We gaze out at the wreckage we’ve inherited, the failed policies and broken lives, and we think, This was avoidable.


The War on Drugs, including the turn toward ever more punitive sentencing, is likely to be judged that sort of mistake.


It is now widely recognized that the drug war has caused tremendous damage—especially in the low-income African American communities that have been its primary target. In 1995, the legal scholar Michael Tonry, an early critic of the War on Drugs, said it “foreseeably and unnecessarily blighted the lives of hundreds of thousands of young disadvantaged black Americans.”1 In the years since Tonry wrote those words, the consequences of the policies he denounced have only intensified. Blacks are much more likely than whites to be arrested, convicted, and incarcerated for drug offenses, even though blacks are no more likely than whites to use drugs.2 And although blacks play a greater role in street-level drug distribution in most markets than do whites, the best research has shown that this doesn’t explain all the racial disparities in incarceration rates.3 Marijuana produces particularly blatant arrest disparities: in Washington, D.C., the black arrest rate for marijuana possession in 2010 was eight times that for whites, and in that same year, law enforcement in the city made 5,393 marijuana possession arrests—nearly fifteen arrests a day.4


All of which raises the question: Why would black people ever have supported the drug war?


Answering this question requires that we return to a time before the drug war achieved unstoppable momentum and before a massive increase in incarceration rates made America the world’s largest jailer. In the early to mid-1970s, a majority-black city had the chance to say no to a policy that stigmatized many young blacks and diminished their life prospects. The choice that city made presaged the subsequent course of the tough-on-crime movement in black America.


“Hey, we didn’t get our forty acres and a mule,” said George Clinton, frontman of the funk band Parliament. “But we did get you, CC.” CC was Chocolate City, and Chocolate City was Washington, D.C. There were other chocolate cities in the United States—“We’ve got Newark, we’ve got Gary, / Somebody told me we got L.A., / And we’re working on Atlanta”—but D.C. was special. As Clinton put it, “You’re the capital, CC.”


The year was 1975, and D.C.’s black citizens, who made up 70 percent of the city’s population, had good reason to celebrate. Since Reconstruction, Congress had denied the city’s residents any meaningful role in their own governance. Southern Democrats controlled the District, and they had no interest in granting even a measure of self-determination to a city with so many black residents. South Carolina representative John L. McMillan ran the House of Representatives’ District Committee during the 1950s and 1960s; an avowed racist, he viewed the District as his private plantation, stocking the local government with cronies who shared his antipathy toward blacks.5


But McMillan and other white supremacists were losing their grip on black people’s fate. The election of black mayors across the country demonstrated how the nation was changing. In 1967, there was Carl Stokes in Cleveland, followed by Kenneth Gibson in Newark in 1970; then, three years later, Tom Bradley in Los Angeles, Maynard Jackson in Atlanta, and Coleman Young in Detroit.6 And then D.C. got its turn. In 1973, Congress passed the Home Rule Act, set to take effect in January 1975.7 Although it stopped well short of making D.C. fully autonomous, the Home Rule Act provided for an elected mayor with substantial executive authority—including control of the police department—and for a city council with significant legislative power.8


Elections were held on November 5, 1974. Two months later, on January 2, 1975, the nation’s first black Supreme Court justice, Thurgood Marshall, swore in D.C.’s first elected black mayor in one hundred years, Walter E. Washington. (Before his election, Washington had been serving as an appointed mayor/commissioner, a mostly ceremonial position; even this limited status had infuriated Representative McMillan, who protested by sending a truckload of watermelons to Washington’s office.) Marshall also swore in the city’s first elected city council, eleven of whose thirteen members were black. Behind them on the stage, a police band played Marvin Gaye’s “Let’s Get It On.” The District Building hosted a public reception, and the city’s residents crowded in, congratulating their newly elected officials and collecting autographs on souvenir programs. President Gerald Ford delivered a statement through a representative, declaring that “the power that should have been in Washington all along is now back in Washington . . . the right of every citizen to have a voice in his or her government.” So when Parliament released the album Chocolate City, it was only fitting that the title song’s refrain was “Gainin’ on ya,” and that the cover art featured the Lincoln Memorial, the Washington Monument, and the Capitol Building all coated in chocolate. The song even opened with a playful prediction: “They still call it the White House, but that’s a temporary condition too.”9


In 1975, D.C.’s racial composition meant that except in Ward 3, the city’s only majority-white district, any white candidate seeking a seat on the new city council needed a biography that could appeal to black voters. In Ward 1, which included the Shaw, U Street, and Columbia Heights neighborhoods, such a candidate emerged—someone who would spark one of the newly empowered city’s first debates about criminal justice.


David Clarke was a graduate of the Howard University School of Law, where he had been one of a handful of white students. After earning his degree, he took a job in the Washington, D.C., office of Dr. Martin Luther King’s Southern Christian Leadership Conference. A few years later, he opened his own private practice and quickly gained a reputation for representing the underdog. As one friend remembered, “If you got in trouble, everybody knew to go get David Clarke because you didn’t have to pay him.”10


When Home Rule arrived, Clarke jumped eagerly into the race for city council. His was the classic grassroots campaign: headquartered in his one-bedroom apartment, it made up in passion what it lacked in money. Ultimately, District voters were convinced by Clarke’s authenticity, compassion, and civil rights pedigree, and on inauguration day he was sworn in as one of two white members on the city council.11


Once in office, Clarke turned his attention to what he regarded as a matter of pressing importance: the increasingly vigorous enforcement of marijuana laws by the Metropolitan Police Department (MPD). Marijuana arrests had jumped from 334 in 1968 to 3,002 in 1975—a 900 percent increase.12 Moreover, 80 percent of those arrested were black, and having this arrest on their records could undermine their life chances, making it harder for them to obtain housing, jobs, public benefits, or student loans.


Clarke’s election coincided with a national movement to decriminalize marijuana. Today, we connect the drug war with Richard Nixon, who, in 1971, famously announced “a new, all-out offensive” against drugs, the nation’s “public enemy no. 1.”13 But Nixon’s offensive was largely aimed at harder drugs; it is easy to forget that this same era saw substantial momentum for making possession of small amounts of marijuana a civil infraction (for which citizens would get a ticket) rather than a criminal offense (for which they could be arrested and jailed). This movement garnered so much support that by 1975, the widespread decriminalization of marijuana seemed wholly possible, even inevitable.14


Advocates of decriminalization came from many quarters. In 1970, the Controlled Substances Act had established the National Commission on Marihuana and Drug Abuse, an investigative body deemed “conservatively oriented” by The Washington Post. Over the following two years, the commission conducted dozens of hearings and authorized more than fifty research projects, with several members even trying marijuana for themselves.15 Finally, in 1972, the commission released its highly publicized final report, titled Marihuana: A Signal of Misunderstanding. The report was far more sympathetic to marijuana than many observers had expected. “Experimental or intermittent use of this drug carries minimal risk to the public health,” the report declared, “and should not be given over-zealous attention.”16


The report was too permissive for President Nixon, who immediately rejected it.17 But it gave a much-needed boost to decriminalization advocates at the state level, where they notched some victories. Oregon decriminalized marijuana in 1973; two years later, California, Colorado, Ohio, and Alaska followed suit. Support for decriminalization came from unlikely sources, including William F. Buckley and his staunchly conservative National Review, which in 1972 ran a cover story with the headline “The Time Has Come: Abolish the Pot Laws.”18 In 1977, President Jimmy Carter opened the door to federal legislation, asking Congress to decriminalize the possession of small amounts of marijuana. “Penalties against possession of a drug should not be more damaging to an individual than the use of the drug itself,” Carter declared in a message to Congress.19


Despite this liberalizing shift in attitudes in parts of the country, the Washington, D.C., police did not let up, and they concentrated their attention on the city’s black neighborhoods.20 That 80 percent of those they arrested were black may not have been an egregious disparity in a city that was 70 percent black, but for David Clarke, the number proved an important point. In overwhelmingly white states such as Oregon and Maine, marijuana decriminalization was a question of civil liberties and individual autonomy. But in majority-black Washington, D.C., it was also a pressing matter of civil rights and racial justice. That D.C.’s police force would dramatically increase marijuana arrests at a time when the national momentum was moving toward lesser penalties was, in a word, infuriating.
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(Jerry V. Wilson, The War on Crime in the District of Columbia, 1955–1975
[Washington: U.S. Department of Justice, 1978], Table 7-21, page 77)


Luckily, Clarke found himself in the perfect position to effect change: after his victory, he had been named head of the city council’s Committee on the Judiciary and Criminal Law, which most referred to simply as the Judiciary Committee. He quickly took aim at the city’s marijuana laws: on March 18, 1975, Clarke unveiled a proposal to eliminate prison as a possible penalty for possession. Instead, anyone possessing less than two ounces of marijuana would be subject to a $100 fine.21 (At the time, marijuana possession carried the same maximum penalty as sale of the drug—a year in prison and a $1,000 fine. The maximum increased to ten years and $5,000 for any subsequent offense.)22 Clarke also proposed that police officers issue citations rather than make arrests.


Clarke’s bill would pass only if he could persuade his black colleagues (and Walter Washington, the city’s black mayor) to view the issue through a civil rights lens. So, on July 16, Clarke opened Judiciary Committee hearings documenting the disparate racial impact of marijuana-related arrests and prosecutions in D.C. Several witnesses testified in favor of the bill, including D.C. Superior Court judge Charles Halleck. Halleck, a former prosecutor, had forsworn his tough-on-crime roots; according to The Washington Post, in the early 1970s he “grew a beard and moderately long hair and became, in the eyes of some, as pro-defendant as he had once been pro-prosecution.”23 Like Clarke, Halleck was white—but also like Clarke, he had directly observed the ways in which D.C.’s criminal justice system targeted young black men. He was particularly critical of the MPD for its selective enforcement of marijuana possession laws: the officers, he asserted, “routinely” stopped cars that contained more than one black male and proceeded to “jack up people that they search.” If they found even one marijuana cigarette, Halleck said, the police would gleefully arrest an entire carful of young black men. “They look in somebody’s ashtray and seize a roach,” he testified. “That justifies an arrest.”24


As additional witnesses spoke, it became clear that the selective enforcement of D.C.’s marijuana laws extended well beyond the police. The Washington Urban League presented research demonstrating that prosecutors were more likely to pursue cases involving black defendants and to dismiss cases involving whites. The disparities held even when controlling for variables such as employment and education: blacks with jobs were more likely to receive punishment than similarly employed whites, and black students fared worse than white ones.25


But the most devastating impact, witnesses agreed, was the lifelong stigma that came from a relatively minor offense. Invoking a story that remains familiar today, multiple witnesses testified to the collateral damage of a minor drug conviction—consequences that could be more debilitating and enduring than any sentence imposed by a judge. Dr. Vincent Roux, chairman of the D.C. United Way, noted that the burden of criminality haunted black men long after their arrests; he lambasted the criminal justice system for its “ability to almost destroy a person’s life by a criminal record” and placed special emphasis on the system’s “ability to prosecute and intimidate black men in particular.”26 Judge Halleck, for his part, argued that the ultimate effect of marijuana enforcement was to “stigmatize those young men with arrest records and criminal records.” Even if the majority of such men avoided jail time, he continued, they still had to report their arrests and convictions on employment, housing, and school applications. A criminal record would often render young black men effectively unemployable, creating a downward spiral of criminality: some of these men, Halleck argued, would inevitably become “angry with the system,” frustrated by their inability to find work. They “may go around and shoplift something”—and suddenly, from there, “they are off on the road to . . . wind[ing] up down at Lorton for long periods of time.”27 (For most of the period covered by this book, D.C. prisoners were held at Lorton Reformatory in Lorton, Virginia.)


Although racial justice was a prominent theme in the case for decriminalization, Clarke and his allies did not rest there. Their other central claim was that marijuana was much less dangerous than other drugs, and that criminalization was therefore a severe overreaction. Dr. Lester Grinspoon of the Massachusetts Mental Health Center sought to dispel what he called the “many myths about marijuana.”28 He told the council that marijuana was not addictive, that it did not cause psychosis or brain damage, that it was not a gateway to more serious drugs, and that it did not undermine an individual’s drive to succeed.29 Other experts were more equivocal about the health risks users faced, but all agreed that when it came to small amounts of marijuana, criminalization produced more harm than the drug itself. As Robert DuPont, the head of the National Institute on Drug Abuse, argued, there were many ways for the government to discourage marijuana use, but to do so through the criminal justice system, with its associated costs and stigmas, made no sense at all.30


By the end of the hearings, Clarke and his witnesses had offered a compelling case for why D.C. should join the growing number of states adopting a less punitive approach to marijuana. By abolishing criminal penalties for limited possession, the city council could take a firm stand for racial justice. It could save legions of black citizens from the lasting consequences of arrest and conviction, and it could adopt, instead, penalties that would be commensurate with the drug’s actual risks. Passing Clarke’s bill, it seemed, was the obvious choice. What could possibly stand in the way?


Heroin. As a nation, we’ve mostly forgotten about the devastation heroin wrought in urban America fifty years ago. When I talk in my law school classroom about the War on Drugs, my students usually assume that I’m speaking about the response to crack, which ravaged black communities in the 1980s and 1990s. A few students have firsthand memories of the crack epidemic; the rest have either read about it or seen it represented in movies and on TV. But when I tell them that heroin was to the ’60s what crack was to the late ’80s, I get blank stares. This amnesia comes at a cost: without taking heroin into account, one cannot understand African American attitudes toward the drug war.


Heroin had long troubled D.C.—a 1955 government report called the city’s drug problem “serious and tragic and expensive and ominous”—but by the late 1960s, what had been a problem became an epidemic. Heroin began to devour the city’s poor black neighborhoods. Studies at the D.C. Central Detention Facility (commonly known as the D.C. Jail) revealed the extent of the crisis: in the early to mid-1960s, less than 3 percent of new inmates were addicted to heroin, but beginning in 1967 the growth rate exploded, tripling by 1968, then tripling again by February 1969. By June 1969, an astonishing 45 percent of the men admitted to the jail were addicts.31 In the city itself, the number of addicts rose from 5,000 in early 1970 to 18,000 by Christmas of that year. By 1971, there were about fifteen times more heroin addicts in Washington, D.C., than in all of England.32


These addicts were overwhelmingly likely to be young black men. Many had dropped out of high school; the former Urban League executive director Whitney Young warned that children as young as eleven or twelve were dying from heroin overdoses.33 But the drug didn’t simply destroy its users’ own lives: each new addict was another person—strung out, unemployable, and often desperate—whose number one priority was securing the means to stay high. A study of Washington, D.C., and three other cities found that the average heroin addict committed more than three hundred crimes a year.34 The devastation in these cities’ poor black communities took many forms: as overdose deaths skyrocketed, parents buried their children; as fear of robberies and burglaries spread, residents stayed home with doors and windows bolted shut; as desperate young addicts resorted to stealing from their kin, families were forced to turn against their own.35


D.C.’s heroin epidemic produced two main responses. The first came from the government: a public health effort, heavy on treatment and light on law enforcement. This strategy was pioneered by Jerome Jaffe, the director of the Nixon administration’s Special Action Office for Drug Abuse Prevention, who advocated “methadone maintenance,” the practice of providing addicts with a free synthetic alternative to heroin in the form of 40- to 80-milligram “stabilization doses” of government-regulated methadone. Only a few addicts were expected to overcome their addiction; the real benefit was for the community, since the drug user who substituted methadone for heroin would no longer need to rob and steal to support his habit.36 In D.C., Jaffe’s disciple Robert DuPont set up maintenance centers around the city, and any adult who had been addicted to heroin for at least two years was eligible to receive daily stabilization doses from trained medical personnel.37


The second response to the epidemic was organized by local activists, neighborhood leaders, and community groups. Among the most prominent was a black nationalist named Hassan Jeru-Ahmed. Hassan—who preferred being referred to by his first name—was a tall, slender man who once made a living selling wigs. A high school dropout, recovering addict, and former federal prisoner, Hassan had been converted by his experience with addiction and crime into an unrelenting drug warrior.38


Like DuPont, Hassan viewed heroin as D.C.’s most urgent problem and methadone as part of the solution—but that was the extent of their agreement. For Hassan, methadone was useful only as a strategy for weaning addicts off heroin. He wanted it to be administered in exceedingly small doses—just enough to dull the pain of heroin withdrawal—for a few months at most.39 But methadone maintenance, to Hassan, just meant substituting one addiction for another.40


In rejecting methadone maintenance, Hassan dismissed the core of DuPont’s anticrime strategy. He didn’t doubt that methadone users would commit fewer crimes, but he was loath to accept masses of black citizens strung out—and completely dependent—on government narcotics. “It would be a dreary eulogy,” he declared, “to read in the future’s history that America solved all problems except the drug problem and allowed her enemies to poison her to death through her youth.”41 In Hassan’s view, criminality was a symptom of addiction and methadone maintenance merely a surface treatment. The far better strategy was to cure the disease. Hassan’s claim resonated widely in black D.C.; as William Raspberry, the first African American columnist for The Washington Post, argued, “The guy who was sick on heroin is just as sick on methadone. The streets may be a little safer, but the addict is scarcely better off.”42


Hassan founded the Blackman’s Development Center (BDC) in May 1969, and it quickly became one of the most active antidrug organizations in the city. The BDC worked closely with Hassan’s other organizations, the United Moorish Republic and the Blackman’s Volunteer Army of Liberation (Hassan called himself the army’s “commanding officer”); at its peak, the BDC had more than seven hundred members, many of them ex-addicts like Hassan.43 The BDC’s anger at DuPont and his Narcotics Treatment Administration (NTA) was rooted in America’s history of racial subjugation. Hassan and his colleagues believed that whites wanted blacks to be addicted to narcotics, because it made them passive; in the BDC’s eyes, methadone maintenance was a thinly veiled attempt to keep black people oppressed. In a series of posters plastered all over the city, the BDC condemned heroin addiction as “SLAVERY 1969.”44 At any one of the organization’s three field offices, users could find a place to live during their initial detox periods and then enter longer-term educational and counseling programs. THIS IS DRUG CURE read a sign outside one office, NOT METHADONE MAINTENANCE.45
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Members of the Blackman’s Development Center outside one of the group’s offices, 1969 (Gary Lindsay, “Black Man’s Army in War Against Drug Abuse,” The Washington Afro-American, October 11, 1969)


DuPont and Hassan also diverged when it came to the question of drug dealers. DuPont had little to say about them: he figured that his methadone maintenance plan would cause the heroin market to dry up. But the BDC had no interest in a heroin substitute: it wanted drugs off the street altogether, and that meant going after the people who had brought drugs to the street in the first place. The ultimate enemies were the white dealers—many with Mafia connections—at the top of the country’s drug distribution networks. As one call-to-arms BDC poster asserted, “The only people that can break white-face dog mafia . . . selling illegal heroin and other dope to our school children, our families is OURSELVES.”46


The other enemy came from within the community: black street dealers. These men were vilified for their complicity in the white-controlled system of racial exploitation. On this point, a BDC flyer could not have been clearer: “We must deal with the black-face traitors of our people who sell dope to our young boys and girls and make whores and thieves of them for white-face dog dealers.” Since America had never cared for its black poor, it was up to D.C.’s honest, law-abiding black residents to protect their community, to “take care of” the race traitors in their midst by calling Hassan’s anonymous hotline. “Anywhere that you see them let us know we will deal with them ourselves,” the flyer read. “They will be personally warned just once. If they do not stop immediately . . . WE WILL STOP THEM!!!”47


While drug sellers were among the most reviled figures in the black community, heroin users were hardly free from scorn. Hassan’s BDC showed little tolerance for users, especially those who committed crimes to sustain their habits. The organization warned them to stop and offered them a chance at treatment. Those who declined the offer were frequently reported to the police or roughed up. Marion Barry, the city’s future mayor, shared Hassan’s impatience with heroin addicts. In 1967, he had founded Pride, a program designed to help unskilled D.C. youth find jobs. While speaking to Carrol Harvey, a D.C. government official, Barry expressed doubts about allowing users to enroll: “Goddamn junkies would steal from their mothers,” he said. “I don’t know whether we should let them in the program.”48


Although Hassan advocated punitive action against drug sellers, it is important to remember that he also called for root-cause solutions to the heroin epidemic (improving schools, fighting racism) and an ethic of black responsibility that valued hard work, education, and self-discipline. In this respect, he represented the “all of the above” approach to addressing drug use and crime.49 Accordingly, the BDC extended job training and drug treatment programs with one hand and turned drug dealers over to the police with the other. (Hassan was, in the words of one federal prosecutor, a “gutsy” informant.)50
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Flyer, Blackman’s Development Center, 1969


In Hassan’s view, the police were not doing enough to protect black neighborhoods from the drug trade. “We look around us and there is a man down the block selling narcotics and he sells it to schoolchildren,” Hassan recounted, but the police would often refuse to take action, citing “technicalities” and “red tape.”51 The BDC, which was not hampered by the Constitution or by bureaucracy, believed that it had a mandate from the community to stop the drug traffic by any means necessary.52 Its members were familiar with the city’s corners and alleys, with the nooks and crannies of D.C.’s drug marketplace. So when the city’s police officers failed to do their jobs, a shadow force was prepared to step in.


There are not many Hassans around today. But though his virulent antidrug rhetoric is no longer in fashion, it was common back in the 1970s—and not just in D.C. Similar language was heard in Detroit, which, like D.C., was overwhelmed by rising crime and addiction.53 At a prayer breakfast celebrating the inauguration of Coleman Young, Detroit’s first black mayor, Judge Damon Keith urged Young to tackle the crime epidemic: “Your administration will have to devise a means of ridding this city, root and branch, of the criminals who are committing murders, rapes and assaults on the people of this city.” For Keith, this included going after “the drug pusher,” who “must be exposed and brought to the bar of justice.”54 When Young followed Keith to the podium, he brought the majority-black audience of more than two thousand people to its feet with a promise to do just that. “I issue an open warning right now to all dope pushers, to all rip-off artists, to all muggers: it’s time to leave Detroit.”55


Some of the nation’s most effective black antidrug activists were based in Harlem, New York, where church leaders, community groups, and the local black press demanded a more hard-nosed response to that city’s heroin crisis. The leader of Harlem’s antidrug coalition, profiled in Michael Fortner’s book Black Silent Majority, was a firebrand of a minister named Oberia Dempsey.56 Unlike Hassan, Dempsey did not embrace the “all of the above” approach: “The only answer to the narcotic problem in America is law enforcement,” he proclaimed in a letter to the Amsterdam News, New York’s leading black paper. Rev. Dempsey demanded that the city, state, and federal governments dispatch more officers to help get heroin off the street and impose much longer sentences for both users and sellers. He also called on the government to “erect health camps, or citizens conservation camps, throughout the country, far away from cities, and take every known addict and thug off the streets.” In Dempsey’s vision, society would rehabilitate offenders through incarceration, locking them away “for a period of ten years, or more, and provid[ing] the proper help, to help the unfortunates help themselves.”57 In the meantime, law-abiding blacks needed to arm themselves. After being stabbed above the eye near his home in 1971, Dempsey called on the residents of Harlem to carry weapons in order to “ward off these hoodlums.”58


Dempsey tapped into rich veins of anger and fear. And he wasn’t alone. In 1973, in the midst of a crime wave that paralleled D.C.’s in both swiftness and severity, the New York–based NAACP Citizens’ Mobilization Against Crime demanded that the government lengthen “minimum prison terms for muggers, pushers, and first degree murderers.” That same year, the Amsterdam News advocated mandatory life sentences for the “non-addict drug pusher of hard drugs.” The paper’s editors defined drug dealing as “an act of cold, calculated, premeditated, indiscriminate murder of our community.”59


In all three cities, one of the more common—and, in retrospect, striking—aspects of antidrug rhetoric was its militant character. This was a black nation fresh off the battlefields of Selma and Watts; few doubted that blacks were a minority tribe under continual assault. Under such conditions, many viewed drug dealers as the enemy within, a fifth column that had to be identified and eliminated. When a black teenager he mentored died of a heroin overdose, the Harlem-based writer Orde Coombs captured the era’s outrage:




We know that the people who make millions every year from our children’s misery are white. But, we also know that no white man comes into our Harlems to sell his packets of doom. That dirty work is done by Black men and women who . . . have no qualms about selling out our future so that their present can be made flashy with an air-conditioned, two-toned Eldorado.60





Having lost faith in law enforcement, Coombs advocated taking up arms against drug dealers on a national scale. “Those of us who fight for our children’s lives know what we have to do,” he wrote in 1970. “We must walk through our Harlems and find the Black pushers and kill them in their burgundy jump suits.” Coombs was anguished to find himself endorsing black-on-black vigilante justice, but he saw no other choice. “If after all our talk about Black pride, we cannot be responsible for ourselves, we cannot rid our neighborhoods of death,” he wrote, “then we should cease, forever, all talk about a Black nation.”61 Or as a civil rights activist explained to the black columnist William Raspberry, “the pusher, as the conscious agent of those who would destroy black people, is a dangerous enemy and must be destroyed.”62


David Clarke understood heroin’s toll. But as he saw it, that had nothing to do with marijuana, which had caused no such harm. Indeed, he used the example of heroin and other hard drugs as a foil. Marijuana, he argued, was not a gateway to harder drugs; it was a drug of a different kind and didn’t warrant the same criminal justice response.


One of his fellow council members, however, saw things differently. Douglas Moore led the charge against Clarke’s proposal, picking up right where Hassan had left off. (By 1975, Hassan and his Blackman’s Development Center were no longer a political force; the organization was in decline as a result of allegations of anti-Semitism combined with questions about its finances.) To abandon the fight against marijuana, Moore argued, would be to abandon the black community. In his eyes, the simple misstep of marijuana experimentation carried dramatic risks for blacks, and especially for poor black youth: a life of addiction, crime, and degradation.


Like Clarke, Moore came to the D.C. Council from the civil rights movement. But unlike Clarke, who had been affiliated with King’s relatively moderate Southern Christian Leadership Conference, Moore represented the more radical tradition of black nationalism. Like many nationalists of his era, Moore had left the United States in the 1960s, stopping first in France and then settling in the Democratic Republic of the Congo, a nation of special interest for black activists. (Patrice Lumumba, the Congo’s Pan-Africanist prime minister, was a venerated figure for the black left, especially after he was assassinated—with, many believed, the CIA’s assistance.) When Moore returned to the United States in 1966, he decided to live in D.C., home to Howard University, his alma mater. Again, his geographic choice was unsurprising: with its majority-black population, D.C. was becoming increasingly attractive to a generation of educated, politicized blacks, a generation tired of living in white-dominated environments.63
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