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Complete Planning Permission


How to get it, stop it or alter it


Roy Speer and Mike Dade




Disclaimer


The authors, publishers and their assigns make no representation, express or implied, with regard to the accuracy of the information contained in this publication and cannot accept any responsibility in law for any errors or omissions. The information in this publication contains general guidelines only and does not represent to be advice on any particular matter or project. No reader, purchaser or other third party should act on the basis of material or information contained in this publication without first taking professional advice appropriate to their particular circumstances.




How to use this book






	

The Teach Yourself Breakthrough series has a number of features to help you get the most out of reading this book. Complete Planning Permission includes the following boxed features:
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Key idea boxes distil the most important ideas and thoughts.
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Remember this boxes contain useful tips, and help you to take away what really matters.
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Focus points are the key things you should remember from that chapter.







	

[image: image]




	

The next step introduces you to the subject that follows.











Introduction


The UK planning system has existed for over 60 years and in that time has steadily grown in scope and complexity. Despite its importance in shaping our physical environment, it is widely misunderstood and misrepresented in the media. Not surprisingly, then, the planning process remains something of a mystery to most members of the public who have never had to deal with it and is, often, equally baffling to many who have. Yet it can be of vital significance to all householders wishing to improve or build their homes and to everyone trying to protect their neighbourhood.


For the first time, Complete Planning Permission brings together all aspects of the planning system in one book. It is arranged in three parts: the first outlines the planning system and how planning decisions are made; the second deals with making applications; and the third concerns objecting to applications made by others. Whether you are trying to obtain planning permission or to stop it, this book tells you, in practical terms, exactly how to go about it. Once you know where to go for information and what to do and when, the planning system becomes a great deal more useable.


Armed with this book you can confidently and effectively make planning applications or object to ones which adversely affect your interests. Importantly, it also alerts you to the situations where you are most likely to need professional help, which this book is not intended to replace. With the system continually evolving in the light of appeal and court decisions, coupled with changes to legislation and regulations, we recommend you take professional advice, where necessary, on the specific circumstances of your case. With a good understanding of the system, you will be well-placed to ensure you get the right advice, from the right people, to best advance your cause.


The planning system is similar in the four countries of the United Kingdom but they are covered by separate laws, rules and policy. Complete Planning Permission is based on the system in England, although it draws attention to some important differences in rules and terminology in the other countries.




PART 1


THE PLANNING SYSTEM




1


The nature of planning
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In this chapter you will learn:


•  What the planning system does and why it was introduced


•  How planning policy underpins the planning system


•  About the different types of applications and consents


•  About appeals against decisions


•  How local authorities can deal with breaches of planning regulations
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What the system does


In 1948 the right to carry out property development was nationalized. In other words, landowners’ right to build and alter buildings, or to use land or buildings for a different purpose, was taken away by the government. Since that date, anyone wishing to carry out development needs permission to do so. Permission is given mainly by the local planning authority for the area, which in most cases is the district, borough or city council (collectively referred to as ‘district’ councils). In addition, local government was charged with preparing plans for their areas showing where various kinds of buildings could and could not be built. Thus, the modern comprehensive planning system was born.


The system is now overseen by Department of Communities and Local Government in England; the Scottish Government; the Welsh Assembly Government and the Department of the Environment in Northern Ireland.
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Key idea










Most new buildings and changes of use need planning permission.
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The planning system was introduced so that property development could be controlled in the public interest. Previously, buildings could be built anywhere, or they could be demolished, and land and buildings could be used for any purpose the owner chose. This was thought to be inefficient and sometimes had harmful consequences. The idea behind the planning system is that new buildings and uses are controlled to ensure:


•  that incompatible uses are not sited together;


•  the preservation of important buildings and areas;


•  the conservation of the countryside and natural environment;


•  the prevention of urban sprawl;


•  that the appearance and layout of new development is compatible with existing development;


•  that resources are not wasted;


•  that infrastructure can be provided efficiently;


•  that people’s enjoyment of their properties is protected;


•  highway safety;


•  co-ordinated provision of new housing and employment facilities.


However, the planning system is not coercive. It relies on landowners wanting to undertake development. An owner does not have to use land in a particular way just because it is allocated for that use or development. Similarly, even when permission is given, the owner is not compelled to act on it.


The system is only concerned with what can be built. It does not deal with how it is built. Structural stability, health and safety, sanitation and so on are dealt with under separate legislation and regulations.


Role of planning policy


Fundamental to the planning system is planning policy. As well as allocating sites and areas for certain types of development, council development plans contain guidance and standards for buildings and uses, relating to matters such as design, layout, density, garden space, privacy, noise, highway safety, size and mix of buildings, parking and many other issues. This guidance, and standards, is known as planning policy and can be set out in a range of development plan documents. There is a preparation process that development plans must go through and public consultation and opportunities for public comment are built into the procedures.
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Key idea










Planning decisions are based primarily on planning policies.
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In addition to local policies, the governments of the UK publish national planning policy documents. Inevitably, these are more broad-brush in nature. Their function is not only to guide decisions on individual development proposals but also to give direction to the development plans drawn up by local authorities. The government indicates what should be taken into account when preparing local plans and, in some areas, the thrust of what they should say.


When seeking permission for development, planning law requires the body responsible for making the decision to do so in accordance with formally drawn up local planning policy, unless there are sound reasons for coming to a different conclusion (see Chapter 3). Therefore, planning policies are the prime consideration in whether planning permission will be given.
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Remember this










Check planning policies early on to see how a project measures up.
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Planning applications


Permission is needed for development; consequently there is an application process for seeking that permission. Two types of planning application can be made. First, there are ‘full’ or ‘detailed’ applications. These show all aspects of the proposal and are specific about precisely what would be built, what alterations would be made or what use would be made of land or buildings. Second, there are outline applications. These are made to establish, in principle, whether a building can be built, leaving some or all details of the scheme to be determined subsequently. Outline applications can only be made for buildings not for changes of use, including conversions. The details of the building and site layout are called ‘reserved matters’, because they are reserved from the outline application. Another type of application is then made for the approval of reserved matters within the scope of the original outline permission. Once they have been approved, the outline and reserved matters together are the equivalent of a full planning permission.


Although planning permission is supposed to be obtained for development before it takes place, inevitably building work and changes of use happen without the necessary consent. In these circumstances, an application can be made for permission after the event. This is generally referred to as ‘retrospective’ planning permission.


There are various other applications which can be made after planning permission has been granted. Conditions are attached to permissions (see Chapter 4) and there is a procedure for applying to remove or vary conditions. In certain circumstances, this type of application can be used to make changes to the design or layout of an approved scheme (see Chapter 8). There is a separate procedure for making very minor changes to a planning permission, called a non-material amendment. One condition attached to a planning permission is a time limit within which to begin the development permitted; this is usually three years for full planning permission (five years in Northern Ireland and Wales). Applications to extend the duration of planning permission are often referred to as ‘renewals’ although they are, technically, new applications.
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Remember this










If it is not clear, ask the council which type of application is appropriate.
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Other consents


Sometimes special applications have to be made either in conjunction with planning applications or separately. Buildings and structures with exceptional historical or architectural value are given special protection. They are included on a list of such buildings and, hence, are called ‘listed’ buildings. Most work to listed buildings needs listed building consent (see Chapter 2), in addition to any planning permission required. Conservation Areas are designated to preserve areas of distinctive character. Most demolition of structures in Conservation Areas has to have Conservation Area consent (see Chapter 2).


Circumstances may arise where it is desirable to establish whether planning permission for a particular development is necessary and/or whether the development is beyond the council’s powers to prevent or undo it. In these cases a ‘lawful development certificate’ application can be made (see Chapter 2).


Much new building work and some changes of use require approval under the building regulations. This is a completely separate regime to planning.


Planning appeals


Of course, not all planning applications are successful and the system includes an appeals process. Appeals are made to central government bodies: the Planning Inspectorate in England and Wales, and the Planning Appeals Commission in Northern Ireland. The appeals system in Scotland is a little different. Appeals against decisions taken by council officers are decided by a group of elected councillors. Appeals against decisions taken by the council’s planning committee are made to the Scottish Government’s Directorate for Planning and Environmental Appeals.


Appeals can be made when a council refuses permission, fails to make a decision within set time periods, or grants planning permission subject to conditions which the applicant wishes to vary or remove.


Appeals provide the opportunity for the merits of a proposed development to be considered by an independent inspector (reporter in Scotland, commissioner in Northern Ireland), free of local politics. Appeal decisions, and the interpretations they contain, are supposed to be taken into account by councils when deciding planning applications. Thus the appeals system is intended to keep a check on councils and to provide some consistency in decisions between councils.
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Key idea










The council’s decision is not necessarily final.
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Enforcement


While development is meant to be permitted before it goes ahead, some is undertaken without the necessary consent. This is known as a ‘breach of planning control’. People are sometimes unaware of the need for permission, planning regulations are complicated and it might not be clear whether permission is required, and others are willing to take a chance. It is not against the criminal law to carry out development without planning permission, but undertaking work on listed buildings or demolishing buildings in Conservation Areas without the necessary consents are criminal offences.


Councils have various powers to stop unauthorized development, have land and buildings reinstated or buildings taken down. These powers are called ‘enforcement’. Councils do not have to act just because a development did not have permission, and they are expected to weigh up whether unacceptable harm has been, or is being, caused. Councils have the power to go onto land, to investigate and to serve papers on owners and occupiers requiring them to provide information. Unauthorized development can, in some circumstances, be resolved voluntarily or by submitting a planning application or lawful development certificate application (see Chapter 2). Otherwise, the council has a range of notices it can serve, the most frequently used being an enforcement notice. This specifies what development the council believes is unauthorized, the action to be taken and a timescale for remedying the breach of control. A person who is served with an enforcement notice can comply with the terms or appeal against it, which is similar to a planning appeal. If the person does neither, the council can prosecute, which can result in fines being imposed and/or work being undertaken at the offender’s expense.
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Key idea










Councils have powers to take action against any development without planning permission.
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Focus points










✽  The planning system controls development – the construction of buildings and change of use of land and buildings.


✽  Planning permission is required for development.


✽  Council and government planning policies are the starting point for deciding applications for planning permission.


✽  Applicants for planning permission can appeal if refused permission.
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Next step










Having understood what the planning system is and what it does in a general sense, the next key points to consider are precisely what is exempt from the need for planning permission, what needs permission and, of those projects, which require a planning application to be submitted to the council.
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2


The need for planning permission
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In this chapter you will learn:


•  What development is


•  When planning permission is required


•  Which projects require a planning application


•  About development without planning permission


•  How listed buildings, Conservation Areas and protected trees affect planning permission
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The definition of development


Planning legislation says that planning permission is needed for carrying out development so anyone contemplating a project needs to know what the definition of development encompasses. The law defines development as:


•  carrying out building operations;


•  making a material change of use of buildings or land;


•  carrying out engineering, mining or other operations.


BUILDING WORK


Building operations are further defined as including:


•  demolition of buildings;


•  rebuilding;


•  structural alterations or additions to buildings;


•  other operations normally carried out by a builder.


The definition of a building includes any structure or erection and any part of a building. Thus, the net is cast quite wide and takes in most structures from houses to extensions, garages, sheds, decking and even very minor works to buildings, such as painting. It also includes the rebuilding of a building exactly as it was before. At the lowest level, however, there are some exclusions from the definition. Maintenance, improvement or other building alterations do not need permission, provided they are either internal work or do not materially affect the external appearance of the building. This means that knocking down walls, moving a staircase or making new doorways inside a building will not need planning permission (although building regulations consent or listed building consent might be needed). Which minor external works do need permission is a matter of opinion based on the interpretation of what constitutes a ‘material’ change to the external appearance. For example, repainting a building the same colour as it was before would not need permission. The matter has to be judged on whether the changes would be visible from normal vantage points. Consequently, there is more latitude in places that cannot be seen from outside the site. While many alterations to houses require planning permission, they do not actually necessitate a planning application for the reason explained below.
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Key idea










Work inside a building does not need planning permission.
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On the face of it, what constitutes a building might seem quite straightforward. In practice there are grey areas. For example, a marquee put up for a short period is not usually regarded as the same as erecting a building, but if it is left up permanently, or for prolonged periods, it could be considered to constitute a building. Stationing a caravan is a use of land rather than a building operation but when it is bricked-up underneath, a porch and some decking is attached and so on, a point can be reached where it becomes a building. Movable field shelters for horses have been deemed items merely resting on the land in some instances and buildings in others. Court decisions have established three tests – size, permanence and physical attachment to the ground – to help ascertain whether a structure is a building for planning purposes.


CHANGE OF USE


Change of use refers to more obvious changes such as a flat becoming an office, part of an agricultural field being annexed to a domestic garden or a barn being converted into a house. However, there are many areas where the concept is not clear cut, partly because the definition applies only to ‘material’ changes of use, so a change of use is not enough on its own but has to be considered to be material. In other words, the change has to be discernible and have consequences, such as appearance, noise or activity. Some changes are specifically excluded from the need for planning permission, including using land or buildings in the curtilage (garden) of a house for any incidental residential purpose, such as a games room, car parking, recreation and domestic storage. In an effort to simplify change of use planning permission, the government categorizes uses into various classes and the law says that changes between uses, within a defined class, will not need planning permission. Some uses are specifically excluded from the defined classes and these are called sui generis uses. The various use classes are:


•  A1 Shops


•  A2 Financial and professional services


•  A3 Restaurants and cafes


•  A4 Drinking establishments


•  A5 Hot food takeaways


•  B1 Business


•  B2 General industrial


•  B8 Storage or distribution


•  C1 Hotels


•  C2 Residential institutions


•  C2a Secure residential institutions


•  C3 Dwelling-houses


•  C4 Houses in multiple occupation


•  D1 Non-residential institutions


•  D2 Assembly and leisure


So, for example, a high street shop changing from a hairdresser’s or travel agency to a dry cleaner’s or undertaker’s will not need planning permission because all of these businesses fall within the shops use class. The dwelling-house class includes family use, up to six people living as one household and up to six people living as one household and receiving care. Switching between these types of occupation is not, therefore, development. However, for the reason explained below, in the section on permitted development, not all material changes of use require a planning application to be made, even though they are considered to be development.


The scope of material change of use is wide enough to allow ancillary or incidental uses as part of the overall use of a property, providing they are related and subsidiary to the main use and do not have significant consequences. For example, a room used by a householder for low-key office use to run a business will not need planning permission. On the other hand, a householder letting out a garden outbuilding to someone else for running a business would be likely to require permission because the link with the occupiers of the house would be broken.


In many cases, building work is part and parcel of a change of use, for example, where a farm building is converted to a dwelling. In these circumstances one planning permission for the conversion wraps up both the building works and the change of use.


ENGINEERING OPERATIONS


There is no definition of engineering operations beyond the legislation stating that it includes forming an access, and case law determining that it includes operations generally supervised by an engineer, whether or not an engineer is actually employed. In practice, engineering operations are works such as excavation, creating or removing embankments and laying surfacing or hard standings, as well as constructing an access. Engineering operations, for example digging foundations, are often part and parcel of construction projects but separate permission is not necessary for those elements.
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Key idea










Most building work and changes of use need planning permission.
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Permitted development


The definition of development requiring planning permission is wide, and if every small-scale project necessitated a planning application to the council, the planning system would be over burdened. To avoid this, planning law allows central government to grant blanket planning permission for various categories of development which are set out in a government order. This type of permission is called ‘permitted development’. There are different regulations in each country of the UK. Projects within the scope of the defined classes of permitted development in the order can, in most cases, just go straight ahead. A few types of permitted development project have to be notified to the council in advance and the council can then exercise some limited control over the proposal. These include changing the use of offices to residential, demolition and some large rear extensions.


In England and Wales, there are over 40 categories of permitted development with various classes within each category. These relate to development on houses, minor works including domestic micro-generation equipment, changes of use, caravans, agricultural buildings, CCTV, commercial developments, and a range of other works undertaken by public bodies, crown properties, telecommunication companies and so on. Various changes are allowed between the types of use defined in the government’s use classes order (see above). So, for example, a pub can switch to being a shop or industrial buildings can be used for light industry or offices.


The main types of permitted development relevant to residential properties (in England) are shown in Table 2.1. Householder rights do not apply to flats, maisonettes, mixed-use properties or houses in multiple occupation. The rights are more restricted in Conservation Areas, Areas of Outstanding Natural Beauty (AONBs) and National Parks. Some rights do not apply to listed properties but, in any event, permitted development rights do not override the need to obtain listed building consent.


Table 2.1 Domestic permitted development rights






	Householder

	Any residential property






	
Extensions, improvements and alterations to houses


   Roof extensions


   Other roof alterations


   Porches


   Outbuildings, swimming pools, enclosures and domestic heating fuel containers


   Hard surfacing


   Chimneys, flues or soil and vent pipes


   Microwave antennas


   

	

      Gates, fences and walls


      Means of access


      Painting the exterior of any building


      Demolition


      Change of use to and from a small house in multiple occupation (up to six people)


      Change of use from offices (excluding certain defined locations)
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The concept of permitted development is simple; the reality is more complicated. Each class has limits and criteria to meet; applying the regulations involves interpretation and different councils have different views on some aspects. The right to carry out development on and around houses applies only to the curtilage. In most cases this equates to the garden but for houses with large grounds, or with paddocks or orchards or where adjoining land in non-residential use has been annexed, the extent of curtilage might not be so clear.
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Key idea










Many domestic projects are given permission automatically by a government order.
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Councils have the power to take away specified permitted development rights in defined areas, typically in Conservation Areas. Also, in many residential areas where there is a high concentration of students, the right that would otherwise be available to owners to change houses into small houses in multiple occupation, has been removed. The means to do this is called an Article 4 Direction. Councils usually publicize the existence of Article 4 Directions and keep public records of where directions are in force. When granting planning permission, councils can put a condition on the permission taking away permitted development rights. This might be done, for example, on a conversion where the council wants to retain the character of the original building, on a constrained site where further building could result in over-development or to maintain privacy of a neighbouring property by preventing new window openings on certain elevations of the building. Where permitted development is restricted by these means, it does not mean the development cannot ever be carried out, just that a planning application would have to be made to seek permission for it.


Information and guidance about the detail and application of permitted development is available on the websites of the UK governments: for England and Wales (www.planningportal.gov.uk); for Scotland (www.scotland.gov.uk/Topics/built-environment/planning); and for Northern Ireland (www.planningni.gov.uk).


Since the right to undertake permitted development is fraught with uncertainties, there is a way to establish whether the proposed work or use is within the permitted development regulations. This is explained later in this chapter.


NEIGHBOURHOOD DEVELOPMENT ORDERS


Since 2012, town or parish councils and community groups in England have had the power to put in place, what are in practice, local permitted development rights in a neighbourhood development order. The rights apply only in the defined neighbourhood area and each order specifies what types of development can take place without the need to apply to the council for planning permission in the usual way. Information about any orders in force should be on the district council’s website.


Projects that require a planning application


Taking into account the definition of development requiring planning permission and planning permission given by permitted development order, the most common projects relating to houses that do and do not typically require a planning application to the council are set out in Table 2.2. Other consents might still be needed (see below). This is only a general guide and it is advisable to check with the council or with a professional before spending time or money on a project.


Table 2.2






	Needs planning application

	Does not need a planning application






	

Building a new house, including replacing an existing house


Adding a storey to an existing house


Raising the roof of an existing house


Subdividing a house or flat into two houses or flats


Garages in front of houses*


Converting non-residential buildings (other than most offices in England) to houses


Using a house or outbuilding for non-residential use (except for small houses in multiple occupation*)


Some large extensions*


Side and two-storey rear extensions in Conservation Areas, AONBs or National Parks


Most front extensions*


Raised decking*


Balconies and verandas


External cladding in Conservation Areas, AONBs or National Parks*


Incorporating non-residential land into a garden


Creating an access onto a classified road*


Development prohibited by a condition on a planning permission


* where the project is outside the scope of permitted development




	

Internal alterations


Repairs, maintenance and like-for-like replacements of building elements


Extensions to houses*


Porches*


New doors and windows*


Replacement double glazing*


Painting and repainting*


Solar and photovoltaic panels*


Working from home (providing it is low impact)


Having a lodger or using a room for B&B


Using garden buildings for residential purposes


Garden buildings*


Swimming pools*


Tennis courts*


Laying paths, patios, paving and hard standings*


Creating accesses onto unclassified roads*


* where the project is within the scope of permitted development rights
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There are some areas where the need for planning permission is open to interpretation and councils and planning inspectors adopt varying approaches. Where there is doubt, councils often err on the side of caution.
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