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To my wife, Jeannette,

And

My Three Boys,

Ralph, Andrew, and Matthew,

With All My Love




Introduction


My wife, Jeannette, and I have raised three boys. When Jeannette was about four months pregnant with our middle son, Andrew, we went to her doctor for a checkup and a sonogram. We had difficulty reading the screen, but the doctor assured us everything appeared normal. The doctor asked if we had any history of genetic diseases. My wife volunteered, “I have congenital hip displaysia. At age 30 I had bone transplant surgery to try to correct the problem.”

The doctor—this was in 1981—leaned forward and said, “In a few years there is going to be a genetic test to determine early in a pregnancy if the fetus carries that defective gene.”

Jeannette looked at the doctor and said quite firmly, “I would never kill my baby because he had hip displaysia.”

As we walked outside the hospital Jeannette and I reflected on the conversation. While acknowledging that abortion ought to be legal, Jeannette said she did not know if she could ever have an abortion for  any reason. Having an abortion seemed somehow “wrong.” “I don’t think I could ever have one.”

My wife’s opinion puts her squarely in the middle of America’s broad range of public opinion on abortion. She simultaneously thinks that abortion should be legal and that it is in many cases wrong. She is pro-choice, mostly.

The mostly pro-choice American public acquiesces in and supports an increasing number of restrictions on access to abortion. Most Americans favor government regulations that officially discourage abortion and that make abortion difficult to access and available only to women who can pay for it on their own in private clinics. In this view abortion should be legal but available only after the woman surmounts some significant obstacles to get one. In contrast to this “centrist” position the pro-choice camp advocates that abortion be accessible and available whenever and wherever a woman decides to have one, and the pro-life camp advocates that abortion be re-criminalized. These two opposing points of view represent the stark choice that America faces—abortion can either be legal or illegal. In fact, it has been both at different times throughout our history. At this moment in America it is a little bit of both—technically legal but difficult for many to access.

I will argue in this book that this current state of affairs is wrong and that it is better for women, and for men and children too, that abortion be fully legal and accessible. I will argue that having abortion legal and accessible is morally right, not morally wrong. I will provide a framework for analyzing whether some decisions about childbearing and abortion are morally wrong and therefore should be prohibited by law.




 The Pro-Choice Versus Pro-Life Debate 

What does it mean to be pro-choice? Being pro-choice means being in favor of allowing women to make up their own mind about whether or not to have a child. It means that a woman should have this power  both before and after she is pregnant. She should have the choice in the first instance to become pregnant or not, and, if she is pregnant, she should have the choice not to be, that is to say, to have an abortion and terminate the pregnancy. Being pro-choice means being in favor of contraception’s and abortion’s being legal, available, and accessible to those who want to use them, no matter what their personal circumstances might be and what decision they want to make. Being pro-choice means believing that the government has the obligation to ensure that all its citizens have access to the health care they need, including birth control and abortion, both of which should be covered by insurance or Medicaid as a matter of public health and fairness. Being pro-choice means that decisions about childbearing are for the woman to make, not for other people or the government.

Until the middle of the twentieth century in America it was a matter of great controversy whether or not the use of contraception was moral. It is now generally accepted by most people, except the hierarchy of the Roman Catholic Church and some others, that contraceptive use is moral. The moral objection to the pro-choice position is now mostly centered on abortion. Opponents of legal abortion consider abortion the equivalent of murder. Life begins at conception, they say, and the human embryo or fetus is an innocent human being and is entitled to be born. Abortion is an act of violence that kills a baby who cannot protect or defend itself. In this view, an absolute moral standard that respects and protects life, sometimes expressed in religious terms and sometimes not, should overcome both the right of individuals to make personal choices about childbearing and the personal hardship that may result from having an unwanted child.

Opponents of legal abortion, and even some supporters of legal abortion, have additional concerns—they do not like the use that some people make of legal abortion, they do not like the decisions that are being made, and they do not like the social consequences of having abortion being legal. Opponents of legal abortion believe that abortion is used, wrongly, as a form of birth control. As they describe it, abortion permits lifestyle choices of which they disapprove. In their view legal abortion, like birth control, makes it easier to have sexual  intercourse outside of marriage and contributes to the weakening of the moral fabric of society. Abortion opponents argue that legal abortion makes the non-use of birth control more likely and indirectly contributes to the rise in sexually transmitted diseases, unintended pregnancy, and abortion itself. Life is unfair, they say, and an unwanted pregnancy is another of life’s challenges and vicissitudes that should not be dealt with by killing an unborn child. They argue that life is cheapened by legal abortion and that civilized society is the worse for it. The opponents of legal abortion range from those who are discomfited by it to those who are outraged by it. Underlying the views of some abortion opponents is the traditional view of women as mothers and caregivers of children. In this view liberating women from these roles through legalizing abortion is not beneficial for society.

Those of us who favor abortion’s being legal counter these arguments with four basic arguments.

First, we argue that a woman has the right to use birth control and have an abortion because the pregnancy affects her body and her body only. A woman has the right to control what she does with her body and what happens to it. No woman should be forced to have a child if she does not want to. Having a child is a fundamental life-altering decision, and it is for the woman to make this decision. It is irrelevant if she is pregnant or not at the time she chooses to make this decision.

Second, we argue that as a general rule American citizens are entitled to live their private lives without unnecessary government interference. Our right to privacy includes such decisions as where to live, what to do for a living, whom to marry, and whether to have children and how we raise them.

Third, we argue that it is better for women’s health if birth control and abortion are legal, safe, and regulated, rather than illegal, unsafe, and unregulated. History has shown that women will use these services even if illegal and clandestine, and illegal medical services of any kind are a danger to women’s health and lives.

Finally, we argue that families and society will benefit from parents having children that are planned, welcomed, and properly spaced. Every child should be a wanted child.

These arguments for and against abortion’s being legal, moral, and acceptable have been made in one form or another for the past thirty years since Roe v. Wade was decided in 1973. Advocates on each side, and I was and am one for the pro-choice side, have attacked each other’s positions in a debate more noted for absolutism and acrimony than civility and reason. Despite this vociferous public debate, by and large the position of the American people on abortion has not changed in the last thirty years. There are even some indications that the American public is slowly gravitating more to the anti-abortion side than the pro-choice side. This is personally depressing. What have I been doing wrong for the past decades? Why have my pro-choice arguments not been persuasive?

I think there are four reasons. First, the arguments based on women’s rights and on a woman’s right to control her body are addressed primarily to women. These arguments do not directly address the reproductive interests of men, except indirectly under the altruistic assumption that men should be concerned with the well-being of their wives, girlfriends, sisters, daughters, and fellow humans of the opposite sex. These arguments ignore the reality that men have their own reproductive interests and that men want to have children when they want to have them. These interests are not addressed by arguments based on women’s rights.

In addition, any argument based on a right to bodily autonomy must recognize that there are exceptions to this rule and that it cannot be absolute. For over a century public health authorities have been able to require vaccinations against infectious diseases, even if the vaccination may have serious side effects, to quarantine sick people who are contagious, and to prohibit us from consuming certain drugs and foods. Public safety and national security concerns can force travelers to undergo body searches at airports. While these examples of bodily invasions may not rise to the same level as requiring a pregnancy to continue no matter what the health or emotional costs to the woman, they do indicate that there are legitimate societal interests that may override our right to bodily autonomy.

The privacy argument—that we are entitled to live our lives without  unnecessary government interference into our private lives—runs up against the realities of the modern world where there is less and less privacy. As the world gets more crowded, more connected, and more complex, personal privacy is becoming increasingly elusive, and the public is becoming inured to it. We no longer have expectations of privacy for conversations on the Internet. Cameras to deter crime photograph us as we walk down the street in major cities. The public increasingly supports government regulation of private behavior that harms others. Recently, municipalities have been passing ordinances prohibiting smoking in public places because they believe that secondhand smoke harms passersby. The AIDS epidemic has led to government efforts to discourage or prohibit certain sexual private behavior, notably gay sex in bathhouses, which might result in disease transmission. In these contexts personal reproductive decisions that have public consequences may not seem worthy of privacy protection.

Neither is the public persuaded that the pro-choice arguments we have been making answer the basic moral question of how one can support reproductive choice when one believes that bad choices are being made or that having the choice in itself leads to bad results. It is generally agreed that it is an essential part of being human, and is therefore morally good, that individuals have the choice and the ability to make personal decisions, rightly or wrongly, about how they will lead their lives. The public therefore generally supports individuals having the most liberty and freedom possible to determine the course of their lives. But abortion is seen by many as a choice not worthy of human dignity and freedom because it results in the unnecessary death of an unborn child. In this view abortion could be eliminated if women would only make the unselfish decision to have the baby and either rear it themselves or give it up for adoption. How can one support abortion’s being legal if you think it facilitates women making seriously bad or immoral choices?

Traditional pro-choice arguments have not provided much guidance either when individuals confront the difficult questions that new reproductive technologies present. Reproductive science has developed to the point where genetic engineering and even human cloning are possible.

These technologies not only will enable parents to guard against their children’s inheriting certain genetic diseases, but also may in the future allow parents to select certain genetic qualities that they want in a child. Cloning will permit a child to be conceived by replicating the genes of one person, rather than by mixing the genes of a mother and father.

New technologies are enabling the human race to assert dominion over its evolutionary future. The technologies will allow us to choose the genetic makeup of our progeny. This in my view is so dangerous that I cannot reconcile it with the absolute right to reproductive choice. These new technologies present difficult moral questions, whether or not one wishes to use the technologies oneself. Their advent makes it clear that reproduction is a matter for all of society to be concerned about. Personal decisions about reproduction do have public consequences.

The lack of relevance of traditional pro-choice arguments to these issues says to me that the world has changed and pro-choice arguments haven’t. We have less privacy in the beginning of the twenty-first century than we did when we began advocating for legal abortion in the 1960s. New technologies are presenting new choices and new dangers that we have not addressed. These new technologies make the role of men in reproduction even more uncertain if women can reproduce on their own. The danger that new reproductive technologies may facilitate bad choices has become a more acute moral question.

Traditional pro-choice arguments do not provide as much guidance as the public needs and deserves. I submit that traditional pro-life arguments don’t either. Traditional pro-life arguments do not distinguish between various life forms or between egg and sperm combined in a petri dish or in a fallopian tube. Respecting life, however defined, does not provide a basis for analyzing whether genetic engineering is a good thing or whether human cloning should be permitted. A more sophisticated analysis of these issues is needed from both the pro-choice and pro-life camps.




 The Unchanging Nature of Public Opinion on Abortion 

In one sense the pro-choice movement is a victim of its own success. It scored an enormous victory in 1973 when the U.S. Supreme Court in Roe v. Wade declared state criminal abortion laws unconstitutional. The political fights that were left—defending Roe, fighting the appointment of judges who would overturn it, and fending off state restrictions on abortion access—though clearly vital, appeared less compelling, and as a result over the years there was decreasing passion in the pro-choice movement, especially among young people. As of 2003 those younger than age forty-five have never lived as adults when abortion was illegal, and thus do not know firsthand the danger of abortion being illegal. These young people benefited from the reproductive health services, including abortion, that Planned Parenthood and others provided so competently. Young people don’t appreciate the consequences of Roe v. Wade being overturned and abortion’s being made criminal again. As Katha Pollit of the Nation said, the pro-choice movement concentrated on the larger political battles and the provision of needed services and “we’ve let the grassroots education and activism slide.” As a result, many young people not only support increased restrictions on abortion access but even favor abortion’s being totally illegal.

Compounding this apathy and ambivalence, few abortion supporters talk about abortion positively. Many supporters of choice carefully distinguish between being pro-choice and pro-abortion. Many say, “I would never have an abortion, but it should be legal.” President Bill Clinton, when he talked about abortion, said it should be “safe, legal, and rare.” If something is good, why should it be rare?

The result is that while public opinion has been relatively static on abortion for the last thirty years, some polls show that the support for the pro-choice position has recently been weakening. Support for a fully pro-choice position (abortion should always be legal)—as for the fully pro-life position (abortion should never be legal)—was never that strong to begin with. Approximately 20–25 percent of the American  people support each position, with the remaining half of the American people having a mixed position. These figures have remained remarkably constant over the past quarter century.

Two years after the 1973 Supreme Court decision in Roe v. Wade, the Gallup Poll first asked the American people for their opinion of the legality of abortion. The Gallup Poll of April 1975 reported that 21 percent of the American people said that abortion should be legal under all circumstances, 54 percent said that it should be legal only under certain circumstances, and 22 percent said that it should be illegal in all circumstances. In a poll taken in May 2002, a quarter of a century later, Gallup reported “very similar” results: 25 percent said abortion should be legal under all circumstances, 51 percent under certain circumstances, and 22 percent illegal in all circumstances. The slight differences in the results fell within the margin of error for the polls.

In the twenty-five years between these two polls there has been an acrimonious national debate—political, legal, religious, moral, medical, and sociological—over abortion. And national opinion, at least as recorded in the Gallup polls, hasn’t changed significantly. However, and more ominously, other polls have shown a declining support for abortion rights in recent years.

In a nationwide poll done in November 2002 Zogby International reported that 22 percent of those surveyed said they supported abortion always being permitted, while 25 percent said it should never be permitted. These results are similar to, and within the margin of error of, the Gallup polls. But the Zogby poll went further and asked if the respondents were currently more or less in favor of abortion than they were a decade ago. Twenty-two percent of respondents said they were less in favor, while only 11 percent said they were more in favor. Younger people tended to be more opposed to abortion than those in the baby boom generation. One-third of people ages eighteen to twenty-nine said that abortion should never be legal, while only 23 percent aged thirty to sixty-four said this, and 20 percent over age sixty-five. This bodes ill for the future of reproductive freedom.

On the twenty-fifth anniversary of the Roe decision in January 1998,  the New York Times conducted a poll jointly with CBS News and reported, similar to Gallup, that the American public was “irreconcilably riven” over abortion and that “despite a quarter-century of lobbying, debating and protesting by the camps that call themselves ‘pro-choice’ and ‘pro-life’, that schism has remained virtually unaltered.”

On some issues surrounding abortion, public opinion seems impervious to change. I was once on a call-in television talk show where I debated parental consent laws with two supporters of these laws. Before the show the audience in the studio and those at home calling in and sending in e-mails registered their views on the issue. They were 75 percent in favor of parental consent laws and 25 percent opposed (about the same as the national polls). After over an hour of vigorous debate where I, at least, thought I was extremely persuasive, the producers took another poll of the audience in the studio and at home. The result was identical—75 percent in favor of parental consent laws and 25 percent opposed. I hadn’t changed a single mind. Maybe those watching were not persuadable, but I also had not yet developed the arguments in this book.

Not only, according to the 1998 Times/CBS poll, was the American public as a whole split on the abortion issue, but so were individual Americans. A majority supported the Roe decision and believed that abortion should be legal and a matter for a woman and her doctor to decide. Half of all Americans simultaneously believed that abortion was “the same as murdering a child,” yet often “the best course in a bad situation.” While saying that abortion was not the government’s business, most Americans in the poll supported government restrictions on abortion access, including waiting periods, restrictions on funding, and a ban on certain abortion procedures. And while saying that the abortion decision was the woman’s to make, an overwhelming majority disapproved of abortion after the first trimester, and increasing majorities opposed allowing abortion for economic reasons, or because the woman would not marry the father, or because having a child would interrupt a young woman’s education. On the other hand, there was strong support for abortion being legal when the woman “had been  raped, her health was endangered or there was a strong chance of a defect in the baby.”

Many of us in the pro-choice movement summarized this state of affairs by saying that the average American supported abortion rights for “rape, incest, and me.” About the only things that were clear from the polling were, first, that any polling results on abortion should be read skeptically; second, that polls fail to capture the realities of women’s reproductive lives; and, third, that the American people appeared to hold totally contradictory ideas about abortion simultaneously. They approved of choice but not of abortion. They approved of women making the decision but not the decisions that were made. They did not want the government involved but approved of the steps that government did take to reduce abortions.

Reporter Carey Goldberg called the gradations in support or opposition to abortion, which varied by the particular circumstances, a “hierarchy of sin.” Peter Steinfels, a Times religion reporter, said that the poll results reflected America’s “bad conscience about abortion” and a “considerable moral confusion.”




 The Moral Confusion and Political Weakness of the Pro-Choice Movement 

In 1995 Naomi Wolf wrote an article for the New Republic arguing that the pro-choice movement was weakening because it had failed to address this moral confusion. The piece, entitled “Our Bodies, Our Souls,” accused the pro-choice movement of relinquishing “the moral frame around abortion” and of ceding “the language of right and wrong to abortion foes.” Wolf asserted that the abandonment of an ethical core had caused the pro-choice movement to lose political ground: “By refusing to look at abortion within a moral framework, we lose the millions of Americans who want to support abortion as a legal right but still need to condemn it as a moral iniquity.” For Wolf, abortion was a “necessary evil” and a “sin.”

Her prescription was:
to contextualize the fight to defend abortion rights within a moral framework that admits that the death of the fetus is a real death; that there are degrees of culpability, judgment and responsibility involved in the decision to abort a pregnancy; that the best understanding of feminism involves holding women as well as men to the responsibilities that are inseparable from their rights; and that we need to be strong enough to acknowledge that this country’s high rate of abortion—which ends more than a quarter of all pregnancies–can only be rightly understood as what Dr. Henry Foster was brave enough to call it: “a failure.”





Putting aside the fact that Wolf ignored that there are traditions of theological support for birth control and abortion in virtually all the world’s religions, she hit a nerve when she called abortion evil, a sin, and a failure. She should be credited with trying to frame the issue in a new way in order to advance it. However, I could not agree with either her diagnosis or her cure. I could not admit that I had worked to advance “evil” and “sin.” I had always felt that my colleagues at Planned Parenthood and I worked within a moral and religious framework. We believed that there were responsibilities that went with the exercise of reproductive rights. But Wolf’s diagnosis that we were losing political ground because we did not have an ethical core had to be addressed.

Because of the less-than-overwhelming public support for unfettered reproductive choice, the pro-choice movement has been losing ground in the political arena. Ever since the Roe decision a steady stream of federal and state legislation has been enacted designed to overturn Roe’s result. Legislation has restricted access to abortion services by denying Medicaid reimbursement for abortion, prohibiting abortions from being performed in public hospitals, requiring minors to notify or get the consent of a parent before an abortion, criminalizing certain abortion procedures, and requiring a husband’s consent before his wife may have an abortion.

The pace of legislating appears to be accelerating. In the years between 1996 and 2001, Planned Parenthood reported that 264 pieces of  anti-choice legislation had been enacted by state legislatures around the country. By July 2003 NARAL Pro-Choice America reported that the number had risen to 335. I used to think that this was a result of pro-life forces being better organized politically than pro-choice forces are. This may be true, but there is a lot more to the pro-choice political problem than our relative inability to get our supporters to the polls to vote our way. Our problem, I believe, is with our approach to the issue of choice.




 Why We Need to Fight a New Battle for Choice 

The impetus for this book grew out of a very simple but heretical question. How many more pieces of anti-choice legislation will it take to get the pro-choice movement to rethink its approach to the issue?

The pro-choice movement isn’t making major headway with the American public. We are losing ground politically. Roe hangs by a thread. A change of one or two members of the Supreme Court could lead to its overturn.

This state of affairs is not what we in the pro-choice movement want.

I believe that to win the judicial battles and political battles we first must win the battle for the hearts and minds of the American people. We have failed because we have not fought this battle with ideas and language that the American people would understand and agree with. If the American people have moral confusion about abortion, then the fault lies with we who argue on behalf of reproductive rights. We haven’t presented abortion within a framework or a system of ideas that is coherent and makes moral sense.

It has been said that no social change is permanent unless it survives two generations. We have been through a generation since Roe. We don’t want America’s negative opinion of abortion, which seems to have solidified since Roe, to last another generation and become permanent. We don’t want abortion allowed grudgingly and only for the  well-to-do, for the adult who can afford it. We don’t want women treated as incapable of making this decision. We don’t want abortion considered immoral. We don’t want, as Peter Steinfels said, “that a permanently uneasy conscience about abortion may be the best that the public can achieve, an appropriate response to tragic situations.”

It is time for a new look at our issues, our most difficult issues. It is time for a new look at our opposition’s take on our issues. It is time for rethinking. The pro-choice movement will make political progress when it demonstrates that it has an ethical core and a moral perspective that can guide men and women on their reproductive journey through life. The pro-choice movement will make progress when its ideas are shown to be of more benefit to both individuals and humanity than pro-life ideas.

The central challenge for the pro-choice movement in the twenty-first century is to show that it has the ideas and philosophy to help people cope with the ethical dilemmas that new reproductive technologies present. While there are ethical dilemmas for each individual who wants to use genetic engineering, there is a larger ethical dilemma for society as a whole. These technologies threaten to change the nature of the human race and that affects all of us. The pro-choice movement must answer the question whether this particular individual reproductive “choice” is defensible. We must provide the moral framework to distinguish between those reproductive technologies that benefit humanity and those that hurt it. We must provide the public a view of the kind of reproductive world we want to live in.

I believe that the pro-choice position generally benefits humanity and that the pro-life position does not. We must be able to say this clearly and unequivocally. To do so we must rethink what we stand for and what we believe and provide new ideas for the American people to grasp and rally around. The pro-choice idea that abortion should be legal and available to all women who want one no matter what their circumstances garners in polling the support of about one-quarter of the American people. We have to do better than that.

Let me be clear. I believe that the traditional pro-choice arguments are right and moral. I have made them for years. Unfortunately, they  have proved insufficient to persuade a majority of the American people of the rightness of our position. We should continue to make our traditional arguments because they do persuade our core supporters. But a new framework is needed in order to bring along the 50 percent of the public that is nominally pro-choice but which may believe abortion immoral and accepts restrictions on abortion access.

I believe that American and worldwide views of abortion will become more pro-choice only when we put abortion in a reproductive and biological context. Women who make the decision to have sex or not, use contraception or not, or have an abortion or not are making biological decisions. In many cases the word “decision” may be too strong a word. Sex may happen without rational forethought. A pregnancy may or may not happen depending on a variety of circumstances. A pregnancy may miscarry, and a live child may or may not be born. This is the fundamental human biological condition. The human use of methods to prevent pregnancy and childbirth are essential components of human biology. In many ways it is a misnomer to say that to do so is a “reproductive right.” It is simply profoundly human. To the extent that the pro-choice movement is trying to advance “reproductive rights,” this book is designed to shift our focus from rights to reproduction. If we can do this, then I believe that we will be talking in terms that every person can relate to.

The pro-choice movement has been called at various points in its history the birth control movement, the family planning movement, and the reproductive rights movement. To me, the first words of each phrase—birth, family, and reproduction—are the key to the future success of the movement, rather than the last words—control, planning, and rights. I believe we should argue for reproductive freedom because it supports successful birth, family, and reproduction. We all are here because of the successful reproduction of our ancestors. We all, or most of us, want to repeat the process and have children and grandchildren. Reproductive freedom, including abortion, makes this possible. Reproductive freedom is just as important to those men and women who want to have children as it is to those who don’t want to. We must be on the side of men and women, no matter what their choice.





CHAPTER ONE

 The Origins of Choice


The roots of the arguments for and against reproductive freedom extend back in time way before Roe v. Wade, the U.S. Supreme Court decision that legalized abortion in 1973. Reproductive freedom has been a contentious issue in many societies around the world for eons. Reproductive freedom has been an issue of both property law and religious doctrine. It has been both a racial issue and a medical issue. It has been a sexual issue and a women’s rights issue. Finally, it has been a biological issue and a legal issue.

The status of contraception and abortion has changed over time. They have been alternately favored and disfavored and legal and illegal. In the United States the status of birth control and abortion in the twentieth century has been largely determined by the courts. While my grandmother, Margaret Sanger, pursued legislative changes to restrictive birth control laws, she succeeded mainly in the courts. As a result the political discourse about reproductive freedom before and after Roe  has been largely a legal discourse. Those who support Roe have the political goal of keeping the membership of the Supreme Court as it is, while those who oppose Roe have the opposite goal of changing the court’s membership and appointing justices who will overturn it. The political dialogue is frozen in place as legal dialogue. Advocates for and against reproductive freedom pitch their arguments so as to give one’s side the advantage in the ultimate Supreme Court case that will reconsider Roe.

The problem with considering the issue of reproductive freedom primarily in the legal arena is that for the most part it should not be a legal issue at all. How can an issue that is simultaneously a medical, religious, racial, sexual, and woman’s issue be resolved as a matter of constitutional law? The Supreme Court in Griswold v. Connecticut, the 1965 case that legalized birth control, solved this dilemma by articulating a new constitutional right, a right to privacy that protected citizens from government interference in marital childbearing decisions that took place in the bedroom. The court saw no other way to translate a biological imperative into a constitutional right and thus get the government out of the business of regulating childbearing decisions. In so doing the court limited the abortion debate, at least in the legal and political realm, to a debate over rights—should there be a right to privacy? What is the extent of the right to privacy? What other interests or rights can override the right to privacy?

The Supreme Court thus set the terms of the modern abortion debate and left the most important issue off the table—the biological reasons for reproductive freedom in the first place. I believe that biology provides the most important reason for reproductive freedom and that we are not going to win the legal battles until we educate the American people that reproductive freedom is a biological imperative. So, how did we lose sight of the biological imperative for reproductive freedom and how can we reclaim it?




 Pre–Nineteenth Century Reproductive Freedom 

The concept of reproductive freedom has been recognized to some extent throughout human history. Greek and Roman secular law and Jewish and Christian theology all recognized that there were times and circumstances where birth control and abortion were acceptable. At the time when the United States was founded, under English law, birth control and abortion were mostly legal, acceptable, and used.

My grandmother, Margaret Sanger, did not invent birth control. Contraceptive information appears in the earliest human writings. An Egyptian papyrus from about the year 1850 BCE contains a recipe for a vaginal suppository (of uncertain effectiveness and questionable hygiene since its main ingredient appears to be crocodile dung) to prevent pregnancy. Greek and Roman medical literature is rife with instructions for herbal methods of contraception and abortion (the French so-called abortion pill, RU–486 or mifepristone, is not a new concept). Greek and Roman law did not mention contraception but did regulate abortion as a matter of property law, requiring a husband’s consent before his wife could have an abortion, since the fetus was considered the husband’s personal property. Reproduction was a matter not only for the secular authorities in the Roman Empire; it was a matter for the new Christian Church as well.

The Christian Church brought quite a different perspective to reproductive matters than the Roman Empire did. As a persecuted religious sect and eager for defensive and theological reasons to increase the number of Christians both by birth and conversion, the early Church was firmly pro-natalist. The main problem that early Christian theologians faced was that neither contraception nor abortion was specifically mentioned in the Bible, except for Exodus 21:22 which addressed the penalties to be imposed when a person causes an accidental miscarriage. The penalties were levied under the same theory manifested in Roman law. Penalties were merited because the father had been deprived of his property. Traditional Jewish teachings favored childbearing in order to have the Jewish race continue, but these teachings permitted, and in some cases even required, that birth control and  abortion be used. Christian doctrine, which slowly emerged over the centuries after the New Testament was written, declared both contraception and abortion to be mostly, but not always, sinful. Christian theology took a more severe tone on reproductive issues after the Black Death decimated Christian Europe in the mid–fourteenth century. Many historians believe that the Church launched the witch hunts and the attendant Inquisition to prevent midwives, who were the leading purveyors of birth control and abortion methods to the women of Europe, from plying their trade.

The Church was not, however, entirely anti-abortion. For centuries, using the current state of scientific knowledge, the Church debated when a fetus became “human” and thus came under the protection of Church law against abortion. Plato and Aristotle had opined that the fetus wasn’t “formed” or human until forty days after conception for the male and eighty days after conception for the female. Although easily dismissed as a sexist joke today, this theory was based on the biological knowledge of the time, in which every fetus was believed to have begun as male, and the female fetus was believed to be an in utero mutation from the male. At any rate, this belief was adopted by Christian theologians in later centuries and became the doctrine of delayed ensoulment, that is, the time when the soul entered the fetus and thus the fetus became “formed” or “human.” The time of ensoulment was moved forward in time by Christian theologians from the Platonic fortieth or eightieth day to the time when the woman first felt the fetus move, usually during the fourth or fifth month of pregnancy. Thus, the humanness of an unborn child coincided with the time a woman could first confirm she was pregnant. Before this time, under early Christian doctrine, there was no “human being,” and abortion during this period was not a sin. Under this doctrine, the moral status of an early fetus was less than that of a more developed fetus.

Secular law eventually adopted this theological concept of delaying the declaration of a pregnancy and thus of human life until the woman could confirm she was pregnant. In the Middle Ages English law, based on the notion of delayed ensoulment, defined pregnancy to begin at “quickening,” the time when the pregnant woman first felt the fetus  move. Before quickening, termination of the “pregnancy” was not prohibited because the woman was not deemed under the law to be pregnant. Legal historians today are divided on whether abortion even after quickening was considered a crime. Justice Harry Blackmun said in Roe v. Wade: “it now appears doubtful that abortion was ever firmly established as a common-law crime even with respect to the destruction of a quick fetus.”

The use of quickening to determine the beginning of a pregnancy made sense in terms of two other biological facts that were probably unknown to theologians and lawmakers of the time. First, a substantial percentage of fertilized ova never implant in the uterus and hence a pregnancy never starts. One study showed that 58 percent of fertilized eggs did not survive until the twelfth day after conception. Second, there is a substantial risk of miscarriage in the early months of pregnancy even after implantation, a risk estimated to be between 10 or 20 percent of pregnancies, or perhaps more, since many early pregnancies are undetected and unreported. Taken together, this means, as biologist Lee M. Silver of Princeton University has stated, that 75 percent of fertilized eggs do not survive the nine months of pregnancy. The concept of declaring a pregnancy officially beginning at quickening, at the fourth or fifth months, recognized the biological uncertainties of early pregnancy. This concept has a lingering effect on American public opinion on abortion. Americans overwhelmingly approve of abortion being legal in the first trimester, that is, before quickening, and disapprove of abortion thereafter.

English law was carried over into American law in 1776 when we declared our independence and in 1789 when we formed our new nation. In both colonial and post-revolutionary America, abortion was legal at least up to the point of quickening, and perhaps thereafter. Contraception was not forbidden in either English or American law. Although much contraceptive knowledge was lost due to the witch hunts in Europe beginning in the fifteenth century, in late eighteenth century America there were herbal methods for both contraception and abortion that were handed down from midwife to midwife and from mother to daughter. This is not to say that abortion was not a contentious  issue in the colonies. In 1729 Benjamin Franklin was starting his career as a newspaper publisher and used the abortion issue to attack a rival publisher, Samuel Keimer. Keimer’s paper thought it was providing a public service, or at least filling up its newspages, with entries from the encyclopedia. He started with the letter “a” and soon published the entry on abortion. Franklin, using the pen names Martha Careful and Celia Shortface, penned letters to another rival paper “feigning shock and indignation at Keimer’s offense,” as his biographer, Walter Isaacson, put it. Isaacson continued:
As Miss Careful threatened, “If he proceeds farther to expose the secrets of our sex in that audacious manner (women would) run the hazard of taking him by the beard in the next place we meet him.” Thus Franklin manufactured the first recorded abortion debate in America, not because he had any strong feelings on the issue, but because he knew it would help sell newspapers.





Throughout most of Western history, therefore, reproductive freedom, despite being a contentious issue, was permitted to a greater or lesser extent. Reproductive policy and law were the products of 1) the contemporary and limited understanding of reproductive biology; 2) the Christian Church’s institutional need to increase the number of Christians (especially after the Black Death); and 3) the intertwining of Church and State which resulted in theological ensoulment being transformed into legal quickening.




 The Demise of Reproductive Freedom in the Nineteenth Century 

The birth control movement that Margaret Sanger started in the early twentieth century was a reaction to the nineteenth century pro-life movement that succeeded in reversing American and British law and criminalizing both birth control and abortion almost entirely. The campaign  to restrict reproductive freedom was not solely based on a respect for unborn life at its earliest stages. Rather it was a campaign founded upon the institutional imperatives of organized medicine, the Protestant reaction to Irish Catholic immigration, and the feminist and fundamentalist drive for social purity in sexual matters.

During the nineteenth century physicians began to unravel the mysteries of reproductive biology and fetal development. The ovum was discovered, as was the process of fertilization. The nineteenth century was also the time when university-trained physicians sought to control the practice of medicine. In our overly regulated society it is hard to imagine a time when there were few if any restrictions on who could “practice medicine.” In fact, until university-trained physicians appeared on the scene, midwives and other non-university trained doctors called “irregulars,” as well as outright quacks, were the main practitioners of medicine. They not only diagnosed medical conditions but also distributed all kinds of homemade drugs to their patients. Medical potions and patent medicines were concocted and sold with virtually no regulation or oversight. While official records are skimpy, it seems that the first legislative restrictions on the practice of abortion were enacted as a result of efforts by “regular” physicians to protect the safety of women to whom dangerous abortifacient potions were being given by “irregulars.” There is some evidence that America’s first law that banned the giving of a “potion” to cause an abortion in a woman “quick” with child, in Connecticut in 1821, came out of an effort by physicians to ban all homemade herbal remedies, whether for abortion or not, as simply being too dangerous. When New York enacted its ban on abortion in 1828, it banned abortion before or after quickening unless two physicians determined the abortion was necessary to save the woman’s life (a vastly broader category of cases than in current times since modern technology, obstetrical skills, and antibiotics were not available to deal with the many pregnancy complications that untreated would often kill the mother).

University-trained physicians also had a financial motive to put their competition, the irregulars, midwives, and quacks, out of business. These irregulars made a healthy part of their income by providing contraception  and abortion, as well as childbirth services. As a result, regular physicians began to pressure legislatures to put the control of pregnancy prevention and termination in the hands of physicians only. Thus the early statutes, like in New York, permitted abortions only when two physicians agreed, and other later abortion statutes allowed physicians to exercise their medical judgment and perform abortions when they thought it necessary.

The formation of the American Medical Association in 1841 by the physician regulars accelerated the legislative process of putting medicine in general and reproduction in particular into physician hands. The AMA made it one of its first items of business as the trade association for physicians to put the irregulars out of business. Over the next century, as their medical expertise grew, physicians took control of childbirth and largely succeeded in removing it from the home under the supervision of a midwife to the hospital under the supervision of a physician. With contraception and abortion physicians took a more drastic route—they sought to criminalize them both either entirely or if not done under a physician’s supervision. They didn’t bother to hide their financial motive. James C. Mohr, in his book Abortion in America , related that the Southern Michigan Medical Society in 1875 was reminded by one of its members: “Regular physicians are still losing patients, even long-time patients, to competitors willing ‘to prevent an increase in their (patient’s) families’ by performing abortions.”

On abortion this strategy dovetailed with new biological discoveries that pregnancy was a continuum from conception to birth and that quickening had no medical significance. Physicians began to agree with some religious leaders that pre-born life deserved their total respect and protection and that abortion should not be permitted except for therapeutic reasons. This belief was an historical part of their professional obligations, since the traditional Hippocratic Oath written by the Greek physician Hippocrates in about 400 BCE said: “I will not give to a woman a pessary to produce abortion.”

The AMA alone was not able to bring about the criminalization of abortion. At the beginning of the doctors’ campaign in the 1840s and 1850s they allied themselves with the Know-Nothings, a fledging political  party of nativists, whose main platform consisted of opposing Irish-Catholic immigration into America, which had begun to increase exponentially. The Know-Nothings wanted to preserve their control over the then mostly Anglo-Saxon, Protestant society. The party’s platform was a mixture of nativism, temperance, and religious bigotry. The platform called for limits on immigration, for restriction of political offices to native-born Americans, and for a twenty-one-year waiting period before an immigrant could vote. The Know-Nothings sought to limit the sale of liquor, to require that all public-school teachers be Protestants, and to have the Protestant version of the Bible read daily to all students in public school. Party members feared that they, the native-born Protestants, would soon be outnumbered and outvoted by the new Catholic immigrants. Their goal was to preserve the primacy of the Anglo-Saxon, Protestant religion, culture, and political power.

It did not escape Protestant notice that immigrant Catholic women had large numbers of children, while native Protestant women were having fewer. Since few new birth control methods had been introduced at this time—although there were the beginnings of condom and diaphragm manufacturing—the Know-Nothings suspected that Protestant women were using abortion as their method of birth control. Physicians studying who were having abortions confirmed this suspicion. Hence, the Know-Nothing men readily joined the AMA crusade to criminalize abortion. As contraceptive options increased in the course of the nineteenth century, those who favored the white Protestant hegemony also supported the criminalization of contraception.

Racial and ethnic fears were thus a major part of the impetus to control women’s fertility. As one prominent physician said in 1874: “The annual destruction of fetuses has become so truly appalling among native American (Protestant) women that the Puritanic blood of ’76 will be but sparingly represented in the approaching centenary.”

Even though men took the lead in advancing the medical, political, and racial arguments for the criminalization of birth control and abortion, some women were also in favor of this legislation, as they were in favor of other “social purity” campaigns after the Civil War that sought to restrict various immoral pursuits such as gambling, drinking,  and prostitution. In these campaigns the political odd bedfellows, the Know-Nothings and the regular physicians, were joined by some women’s rights activists. As Ellen Chessler, my grandmother’s biographer, described it: the native white Americans seeking to preserve their hegemony “were joined by religious fundamentalists, physicians looking to secure their status, and self-proclaimed feminists who believed they were promoting their own autonomy by regulating sexual behavior and by attacking pornography, alcohol and vice.” Into the vice category fell any expression of human sexuality other than between married couples for purposes of reproduction.

Nineteenth century feminists, an admittedly small and relatively powerless group, supported what they called “voluntary motherhood.” Voluntary motherhood was to be achieved not by promoting birth control and abortion but rather by controlling male sexuality. Some feminists believed that birth control and abortion did more than enable voluntary motherhood; they enabled husbands to consort more freely with “other women.” Feminists believed that their own voluntary motherhood could be achieved by periodic abstinence and self-control, their own and their husbands’.

So, in the years after the Civil War, Anthony Comstock, an official of the YWCA who headed the New York Society for the Suppression of Vice, found ready allies in some feminist circles for his social purity campaign to prevent the dissemination through the U.S. mails of obscene materials. He defined these to include any information on human sexuality, reproduction, birth control, or abortion. Every publication or article “designed, adapted, or intended for preventing conception or producing abortion, or for any indecent or immoral purpose” was banned. After Congress enacted the Comstock Laws in 1873, which banned sexuality, birth control, and abortion information from the mails as contraband, individual states followed suit and criminalized the dissemination of contraceptive and abortion information and devices within their borders, though with some variations that permitted greater or lesser discretion to physicians. The result was that by the last quarter of the nineteenth century birth control and abortion had essentially been criminalized at both the state and federal levels.

The result was not that birth control and abortion were thereby eliminated from American society. Instead they largely went underground. Some forms of birth control methods remained available but were sold under euphemistic titles. Abortion potions were sold as a tonic for “female problems,” diaphragms were “womb supports,” and condoms were called “rubber goods.” Andrea Tone in Devices and Desires: A History of Contraceptives in America stated: “legal leniency, entrepreneurial savvy, and cross class consumer support enabled the black market in birth control to thrive.” It is difficult to estimate how widely contraception and abortion were used, whether the poor were able to afford them, or how safe and effective they were. We can surmise that many Americans had access to either birth control or abortion because the birth rate continued its century-long decline even after both were criminalized. My grandmother’s personal experience told her, however, that all too many women lacked this access.

Reproductive freedom was a threat to the power structure in nineteenth century America. It threatened physicians, who wanted to monopolize the practice of medicine; it threatened Anglo-Saxon Protestants who wanted to maintain their control over American society, culture and politics; and it threatened those men and women who viewed any expression of sexuality outside the home as a threat to marriage and decency. The campaign to criminalize birth control and abortion found many allies, and it succeeded. Anthony Comstock became one of the most powerful men in America.




 Margaret Sanger and the Overturning of the Comstock Laws 

It took my grandmother twenty years to dismantle the Comstock laws. In her campaign she brought to the American public her experience as a nurse that birth control was a human necessity and a public good. She broke the Comstock laws repeatedly and her court cases reinterpreted the Comstock laws in such a way that they became toothless.  Physicians were granted the power to prescribe birth control for the well-being of their patients. In making these arguments, my grandmother soft-pedaled her often strident feminism and used the argument that the ability of a woman to control and limit her childbearing was good for the woman, her children, and the rest of her family, but was also good for the public health, society, and the economy. Birth control became family planning.

Margaret Sanger’s opponents were powerful: physicians, Protestants, Catholics, feminists, purity crusaders, and politicians of all stripes. Anthony Comstock, the lead zealot enforcing his laws, was still alive and active. Comstock’s crusade even reached to the rural areas of upstate New York to the Catholic community of Corning where Margaret Sanger’s (nee Higgins) parents made their home. Both were Irish Catholic immigrants. Sanger’s mother, Anna Purcell Higgins, was pregnant eighteen times, had eleven children, seven miscarriages and died in 1899 at age forty-nine. She died about fifty years after, and not far from, the site of the first woman’s rights convention in Seneca Falls, New York. Anna Higgins was remembered by her daughter as always either pregnant or nursing and in poor health.

Margaret Sanger’s father was a freethinker and rebel against conformity and had the unfortunate habit of confronting the local Catholic Church on various social issues of the day. This was suicidal from the family’s economic point of view since Michael Higgins made his living carving tombstones in the local Catholic cemetery. Needless to say, as these commissions dwindled, the Higgins family fell into deeper and deeper poverty.

In the 1890’s when Margaret was in her teens (she had been born in 1879), her older sisters pooled their meager resources and sent Margaret away to boarding school. She soon had to drop out due to the death of her mother to come home and take care of her father and the younger children. I am not sure she ever graduated from high school. After a period at home the sisters again financed her way out of Corning, and Margaret, after attempts at acting school and teaching kindergarten, enrolled in nursing school in White Plains, New York, about thirty miles north of New York City. Again I am not sure she ever graduated,  but she received enough training to become a probationary nurse at the Manhattan Eye and Ear Hospital, where one day she met my grandfather, William Sanger. To say that this was an unusual match is an understatement since my grandfather was Jewish, the son of Orthodox immigrants from East Prussia. While Catholic-Jewish marriages are still fairly rare of today, they were almost unheard of in 1900.

Over the next few years the Sangers had three children and moved out of the city to the suburbs where Margaret became a full time mother. My grandmother kept many, many records of her life—letters, diaries and so forth. One of the few things we do not know about her was what method of birth control she used.

At any rate, in 1910 my grandmother described herself as restless in the suburbs and wanting to enter the bustling world of New York City and to nurse again. William was on the fringes of the radical community in the City and even ran for City alderman in the 1911 election on the Socialist Party ticket. Through her husband Margaret met many of the significant radical thinkers and doers of the day, including Big Bill Haywood, the leader of the Industrial Workers of the World (IWW), John Reed, who wrote Ten Days That Shook the World about the Russian Revolution, Mabel Dodge, who ran a radical salon, and Emma Goldman, the anarchist who had frequently challenged the Comstock laws. Margaret became an organizer for the Socialist Party and for the IWW, while simultaneously nursing for the Visiting Nurse Service.

In 1911 my grandmother had her first confrontation with Comstock when she, a nurse, was asked to write a column for the Socialist Party newspaper, the New York Call, on sex education. She thus became one of America’s first, if not the first, sex columnist. The column was called “What Every Girl Should Know.” Margaret started her series with columns on the birds and the bees, literally, and on plant reproduction. Her readers were understandably confused. Trying to recapture her reader’s attention, Margaret wrote the next article on venereal disease. This got not only her readers’ attention but also Anthony Comstock’s. The Post Office, under Comstock’s direction, seized that issue of the Call as being obscene and thus a violation of the federal Comstock law and refused to let it go through the mails. The Call’s editor compromised  with Comstock and reprinted the issue with the following in the place of Margaret’s column: “What Every Girl Should Know—Nothing—By Order of the U.S. Post Office.”

About this time Margaret Sanger began nursing on the Lower East Side of New York. Again and again she was called down to nurse women who had given themselves abortions or who had been to illegal, “back alley” abortionists. The Lower East Side in the 1910s was populated by Eastern European immigrants, mostly Jewish, who spoke little English. Living conditions were abysmal—the poverty and overcrowding were overwhelming. The birth control that escaped seizure by Anthony Comstock often didn’t find its way to the women there. The preferred methods of self-induced abortion were, as my grandmother described them, “herb teas, turpentine, steaming, rolling downstairs, inserting slippery elm, knitting needles, and shoe-hooks.” Some women used a household acid like Lysol. Usually the woman died before a doctor or nurse could get there. My grandmother often talked about of saving the life of one particular patient, Sadie Sachs. My grandmother told of spending several days and nights helping a doctor save Sadie Sachs’s life after she had given herself an abortion. When Sadie Sachs was finally feeling better and it came time for the doctor to leave, Sadie asked what she could do to avoid getting pregnant again. “So,” the doctor replied, “you want to have your cake and eat it too. The answer is ‘Tell Jake to sleep on the roof.’” Eventually Sadie Sachs got pregnant again, gave herself another abortion, and died in my grandmother’s arms.

It is not clear from my grandmother’s version of events that this death needed to happen. After all, Sadie Sachs was under the care of a trained nurse, my grandmother, who surely knew, despite her public protestations to the contrary, how to prevent pregnancy. It isn’t even clear whether Sadie Sachs existed or was a composite of several patients. Whatever the reality, my grandmother claimed that the death of Sadie Sachs was the central motivating incident of her life. I suspect that it triggered memories of her mother’s early death, even though her mother’s death resulted from multiple pregnancies, rather than the multiple abortions. But the root cause was the same—lack of birth control.  The only way to get birth control to women was to get rid of the federal and state Comstock laws.

My grandmother began her challenge to Comstock by publishing a newspaper called the Woman Rebel. The masthead read, “No Gods, No Masters,” a slogan borrowed from the Industrial Workers of the World, a radical labor union of the day. The paper contained articles and editorials on a variety of topics: the labor movement, capitalism, the U.S. Government, militarism, and other fashionable leftist subjects of the day. But its central theme was “birth control,” a term that my grandmother and her fellow conspirators coined for the third issue to replace the less felicitous Victorian terms “family limitation,” “voluntary motherhood,” and “prevention of conception.”

In the June 1914 issue, in her statement of editorial purpose, Margaret Sanger wrote the following:
A woman’s body is hers alone. It does not belong to the Church. It does not belong to the United States of America or any other government on the face of the earth. The first step towards getting life, liberty or the pursuit of happiness for any woman is her decision whether or not she shall become a mother.





While familiar now, this was the first time that these words or these thoughts had appeared in print in America—that a woman’s body was hers, that every woman had the right to decide whether or not to become a mother, and that it was none of the government’s (or any church’s) business. This was the beginning of the pro-choice argument. The argument was especially radical at the time, since in 1914 women did not even have the right to vote. Additionally, my grandmother repeated at every opportunity the story of Sadie Sachs and made the point that it was better for women if birth control (and even abortion) were legal and done by doctors, rather than illegal and done by quacks. All of the now traditional arguments in favor of reproductive rights were created by my grandmother at the very beginning. Her goal was to use these arguments to change both the moral climate, which disapproved of birth control, and the law, which forbade it.

My grandmother followed her newspaper by opening America’s first birth control clinic, on October 16, 1916. This was the founding of Planned Parenthood. She was promptly arrested and convicted of violating the New York Comstock law and served thirty days in the Queens County Penitentiary. She appealed her conviction even though she had clearly violated the law.

Up until my grandmother’s case, the New York Comstock law prevented the distribution of contraceptives or contraceptive information with one exception—doctors could prescribe birth control “for the cure or prevention of disease.” This language was understood to mean that a man could be given a condom when he went to a prostitute so that he could avoid contracting a venereal disease. Birth control could not be given by a physician to be used at home by a man with his wife to prevent pregnancy. The trial judge had in fact stated a woman had no right “to copulate without fear of pregnancy.” My grandmother and her lawyer had argued that women had precisely that right, but that was not the issue before the court. The issues were women’s health and the right of physicians to practice medicine.

My grandmother’s lawyer pointed out the absurdity of the Comstock Law’s double standard—that males were protected by the law’s exception and that females were not—and used the testimony of the women who had flooded her clinic to show that pregnancy had serious health consequences for women and that there were often valid medical reasons for avoiding or postponing pregnancy. After considering the arguments, the all-male New York Court of Appeals affirmed Margaret’s conviction on the grounds that she was a nurse not a doctor and had no doctor with her in the clinic. But at the same time the court expanded the authority of doctors under the exception to the Comstock law to practice medicine largely as they saw fit. The court specifically authorized doctors to prescribe contraceptives to a woman when there was a valid health reason for prescribing them.

The court said that the exception to the Comstock Law, which permitted physicians to prescribe contraceptives “for the cure or prevention of disease,” was not intended to permit “promiscuous advice to patients irrespective of their condition” but was broad enough to “protect  a physician who in good faith gives such help or advice to a married person to cure or prevent disease.” The court then referred to Webster’s Dictionary for a definition of “disease”: “an alteration of the state of the body, or of some of its organs, interrupting or disturbing the performance of the vital functions, and causing or threatening pain and sickness; illness; sickness; disorder.”

Without saying so explicitly, the court had defined pregnancy as a “disease,” since in its broadest interpretation pregnancy was an “alteration of the state of the body.” If the law was interpreted more narrowly, a woman needed to have some preexisting medical condition that a pregnancy could aggravate. Under the court’s decision, promiscuous advice to single men and women was still illegal, but preventive contraceptive advice to married men and women was not.

The opinion in Sanger v. New York (“Sanger”) was a subtle but stunning victory. It was the first crack in the Comstock laws. It breached the double standard of sexuality that permitted men but not women to enjoy sex without fear of pregnancy. It treated women as human beings with real health needs. It permitted doctors to practice medicine. It opened the door a crack to legitimizing and legalizing birth control. The price for this victory, however, was the medicalization of birth control. On this the court was firm. Birth control was not a matter for the layperson. It was not a matter for nurses (then mostly female), it was a matter for physicians (then mostly male), and physicians only, a distinction that profoundly irritated my grandmother. And it reiterated that sex and birth control were for married persons only.

The Sanger case enabled my grandmother to make a new series of arguments in favor of birth control: that having birth control legal and regulated and under physician control meant that it would be safer for women and that when children were planned and properly spaced women, children, and society would all benefit. Margaret Sanger reminded audiences of Sadie Sachs and even of her own mother, for whom unwanted childbearing was a death sentence. Women and children would not survive unless women could control whether and when they had children. It was to these biological arguments that my grandmother turned as she began the second phase of her campaign in the  state legislatures and in Congress to overturn the Comstock laws. No longer would she emphasize the class or feminist arguments for birth control. She saw these as too limiting in their appeal, especially for men, who she knew had to become supporters of the movement in order for it to progress. These arguments were also offensive to physicians, who she also now knew she needed to convert to her side. Her arguments would henceforth be mostly biological, medical, and social, though her feminist arguments were never far below the surface in the birth control movement, and they resurfaced in the 1960s and 1970s as the primary arguments for the legalization of abortion.

Finally one day in the mid–1930s, after years of beating her head in seeming futility against the walls of Congress trying to get the federal Comstock law amended to permit the distribution of birth control information through the mails, Margaret was lamenting her lack of progress to Morris Ernst, a famed New York lawyer. Ernst reminded Margaret of her victory twenty years earlier in Sanger v. New York, where she had convinced the highest court in New York to “reinterpret” the New York Comstock law. Ernst believed they could use a similar strategy by brazenly violating the federal Comstock law in order to force a court to reinterpret it. My grandmother promptly asked a Japanese doctor to mail a box of diaphragms to the medical director of her New York clinic, Dr. Hannah Stone. Having been alerted ahead of time by Margaret to do their sworn duty, the U.S. Customs duly seized the package as contraband under the federal Comstock law, and Margaret and Hannah Stone filed suit to get their diaphragms back. The case, entitled the United States v. One Package of Japanese Pessaries (“One Package”), was heard by the Federal Second Circuit Court of Appeals in 1936. As Morris Ernst had predicted, the three-judge panel reinterpreted the federal Comstock law and declared it inapplicable to the importation, sale, or mailing of contraceptives on the ground that contraceptives had some legal uses under state laws such as New York’s. Like the Sanger case before it, this was a stunning decision. The One Package court used two judicial sleights of hand to justify its ruling: first it reinterpreted the Sanger case and then it reinterpreted the Comstock law.

The federal Comstock law, unlike the New York Comstock law, had no exception for physicians that permitted them to use the mails to distribute contraceptive information or devices for the cure or prevention of disease. My grandmother and Stone had clearly violated the law, just as my grandmother had in Sanger. Nonetheless, Ernst introduced into evidence, through Dr. Stone, all the biological, medical, scientific, and social research that my grandmother had gathered over the years, proving the health and medical benefits of contraception for women and children. By so doing Ernst gave the court the opportunity to reinterpret the Sanger case. This the court was eager to do. It may have been because the judges were politically sympathetic to my grandmother’s cause and detested what Comstock stood for, or perhaps because Learned Hand’s daughter, and Augustus Hand’s niece, Frances Ferguson, was a devoted and fervent supporter of birth control.

Stone testified that she prescribed pessaries “in cases where it would not be desirable for a patient to undertake a pregnancy” (emphasis added). Judge Augustus Hand, writing for the court, accepted Stone’s testimony as the legal standard announced in and permitted under the Sanger case. Hand stated that “the use of contraceptives was in many cases necessary for the health of women.” These statements, that birth control could be prescribed when a pregnancy was not desirable and that birth control was necessary for the health of women, go far beyond what the Sanger decision in fact permitted. Neither Dr. Stone nor Judge Hand required, prior to the prescription of birth control, as the Sanger case had, that there be a physician finding of a “disease” to “cure or prevent” or even that the patient be married. Thus, Sanger was reinterpreted by Hand to greatly expand the authority of physicians to prescribe birth control. Judge Hand then went on to rule that, even though the federal Comstock law specifically banned articles for preventing conception, the law did not “prevent the importation, sale or carriage by mail of things which might intelligently be employed by the conscientious and competent physicians for the purpose of saving life or promoting the well-being of the patients” (emphasis added) Hand was essentially saying that since physicians, under his reinterpretation of Sanger, had so much discretion about the circumstances  where they could prescribe birth control, the old law shouldn’t get in the way. The fact that Congress had intended the law to get in the way was disregarded.
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