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PROLOGUE



Ralphine Burns was living an otherwise quiet life when the sheriff arrived to arrest her. On that spring day in 1924, she was recovering from the birth of her baby boy, Clarence, who was not yet three weeks old.1 A seamstress by trade, Ralphine owned her own home on Grant Street in Natchez, Mississippi, a little more than a mile from the towering bluffs that overlooked the Mississippi River.2 She was forty-one years old and had been born and raised in Adams County, where she brought up her own nine children.3 But in the eyes of the law, there was nothing respectable about Ralphine and her family. The sheriff was here to take her away from her children on the charge of “unlawful cohabitation.”4


This was not Ralphine’s first encounter with the Adams County sheriff or the judge. Fifteen years earlier, she had faced possible jail time after being accused of the same crime. That time, the prosecutor eventually dropped the charges.5 Now, the district attorney once again alleged that Ralphine had long lived with a man who was not her husband. Ralphine was Black, and her partner, William Sanders Dean, was white.6 According to the enforcers of Jim Crow justice, theirs was an illegal interracial union.


For eighty-seven years, the state of Mississippi outlawed interracial marriage. From 1880 to 1967, the state joined much of the rest of the United States in prohibiting Black people and white people from establishing legal family ties that crossed the color line, and it sought to sever them at every turn.7 Laws prohibiting interracial marriage were at the heart of Jim Crow, the legal regime designed to reinstate white supremacy across the former slaveholding South. But such prohibitions were not restricted to the South: many western and midwestern states also codified racial inequities by adopting laws prohibiting interracial marriage.8 By the late nineteenth century, states forbade white people from marrying Asian Americans and Native Americans, too. By the early twentieth century, most states, at one time or another, had prohibited people from marrying across the color line.9


The regulation of interracial sex and relationships had long been used to define race in the United States, and, specifically, to fuse together Blackness and slavery. The earliest prohibition on interracial marriage, forbidding unions between Black enslaved men and free white women, dates from Maryland in 1664.10 But something changed in the 1860s. The end of slavery threatened to level the races. In the same year that Abraham Lincoln issued the Emancipation Proclamation, 1863, white supremacists invented the word “miscegenation” to lend a scientific veneer to the concept that interracial sex was unnatural, warning that it could obliterate racial distinctions entirely.11 Laws prohibiting interracial marriage after the Civil War therefore sought to protect white supremacy in the absence of slavery. These laws were crucial to perpetuating racial inequities, as they attempted to assign all people to various racial categories: white, Black, “Mongolian,” or “Indian,” for example. In doing so, these laws helped perpetuate the idea that racial classifications were scientific, sensible, and enforceable.12 The idea of whiteness as “pure”—that a white person could have no African or Native American or Asian ancestors—was the central fiction of the whole scheme.13 Laws governing marriage were essential to reproducing whiteness by perpetuating the idea that only white women could give birth to white babies, yet the very language of these laws pointed to a complicated history of interracial sex and families.14 In Mississippi before 1890, the law classified a person with “one quarter or more” blood quantum of African ancestry as Black.15 In 1890, lawmakers wrote into the state constitution a stricter one-eighth blood quantum of African ancestry in their quest to create an impenetrable fortress of racial segregation.16


Or, at least, this is what they claimed to do.


Ralphine’s story does not end the way you might expect. Although she and her partner, William, were prosecuted twice for unlawful cohabitation, the couple ultimately emerged from this saga with their family intact. By the time Ralphine and William were arrested in 1924, they had been together at least a decade, and probably more than two. They hired a lawyer to defend themselves and arrived in court prepared to fight back. On November 19, 1924, the case went to trial.17 The state called three witnesses: two white men, both carpenters and likely William’s coworkers, and one of their neighbors, a Black woman named Susannah House.18 The jury found them guilty of unlawful cohabitation, though neither was sentenced to serve any time in jail. The judge fined William $100 and Ralphine $25.19 But the couple was not willing to give up so easily.


Their lawyer appealed their convictions to the Mississippi Supreme Court. In 1925, the justices overturned the jury’s verdict. While the prosecutor had introduced evidence that the couple lived together, the justices noted that the district attorney had not proven that Ralphine was a Black woman. As evidence, they cited witness testimony that Ralphine’s children appeared to be white.20 Ralphine and William were free to return to their home on Grant Street, untouched by the police or the courts. This is what they did. After William’s death in 1939, Ralphine is noted in the Natchez City Directory as the widow of “Wm. S. Dean.”21


Ralphine and William’s legal saga is the story of a couple committed to keeping their family together and steadfast in refusing to allow the state to police their private lives. But it can tell us something about the law as well. The Adams County courts could not be called “soft” on crime. In 1908, a year before Ralphine was first charged with unlawful cohabitation, her brother, Clarence, had been convicted of burglary and sentenced to serve seven years in the state penitentiary, Parchman Farm. He was alleged to have stolen a single earring and $2.85 in copper pennies.22 Something else was driving the lax treatment that Ralphine experienced in the Adams County court, particularly given that she and William beat the case at the height of the segregation era.


Anti-miscegenation laws were the center of the Jim Crow legal and social order. When slavery was abolished, not only did states pass and enforce new laws prohibiting interracial marriage, but white supremacists used violent means to threaten those engaged in interracial relationships. Southerners defended lynching Black men as a means of protecting “white womanhood,” even though most Black victims of mob violence were not actually accused of rape.23 It was not that interracial sex did not happen. Even the earliest colonial laws prohibiting interracial sex were gendered, revealing a desire to police the sexuality of white women that went hand in hand with efforts to ensure that the children of enslaved Black women were slaves, regardless of who their fathers were.24 After emancipation, white men raped Black women with little fear of consequence, as they had under slavery—even though rape was a capital crime.25 It was no secret in the South that white men could and did seek out Black women as romantic and sexual partners, even when it was against the law. According to one historian, the “much-traveled sexual backroad between the races was clearly marked ‘one-way.’”26 Relationships between white men and Black women have therefore often been described in two ways: as illicit consensual encounters or as rape.27 Neither was likely to result in a criminal charge. It was only marriage that was off-limits for interracial couples, and only formal marriages that were prosecuted. Or so conventional narratives have held.28


This book argues that those conventional narratives are wrong. Interracial relationships, including marriages, were in fact surprisingly common in the heart of Jim Crow.29 Ralphine and William’s story might seem extraordinary. And it was in some respects—they defied Jim Crow to keep their family together, and against great odds they succeeded. And yet, as an interracial couple in Jim Crow Mississippi, they were hardly alone. Ralphine and William used a strategy that many interracial couples before them had employed to avoid the heavy hand of Jim Crow law: they intentionally did not obtain a marriage license. Had they done so, the license could have served as evidence to charge the couple with violating the legal prohibition on interracial marriage, punishable by a sentence of up to ten years of hard labor at Parchman Farm.


Even without a license declaring them husband and wife, Ralphine Burns and William Dean were married. Their long-standing union produced many children. It was openly known in Natchez. Ralphine called herself “Mrs. Dean.”30 This was not an illicit relationship. Even the criminal charge reveals its openness: their conviction was for “unlawful cohabitation”—the offense of living together, something husbands and wives did. To some degree, their relationship was protected by its very informality. In living together without obtaining a marriage license, they were able to go about their lives without interference from the state, from nosy neighbors, or from anyone else—most of the time.


In many states, couples were not required to obtain marriage licenses. Efforts to require licensing ran headfirst into a long history of Americans marrying privately, in venues ranging from churches to homes. The legitimacy of marriage did not exclusively derive from a document issued by a court clerk. It was, instead, dependent on the consent of the man and woman who wished to be husband and wife. Though common law marriages are sometimes treated as relics of an earlier era, they were widespread and important well into the twentieth century.31 As late as 1941, twenty US states recognized common law marriages as valid, including South Carolina, Georgia, Florida, Alabama, Mississippi, and Texas.32 Common law marriage persists today in a handful of states.33 The willingness of courts and legislatures to recognize informal unions reflected a desire to encourage marriage paired with practical concerns. Many couples did not seek marriage licenses because they could not afford the fees. A minister may not be available to preside over a ceremony. Or a couple might be unable or unwilling to travel to a courthouse to obtain a license. There were all kinds of reasons that a marriage license might seem unnecessary or inconvenient or might be lost. Across the South, when county courthouses burned or flooded, they often took local records with them.34 When the children or widows of common law marriages found themselves embroiled in inheritance disputes with other family members, courts typically recognized their claims to inherit. Marriage and family law undoubtedly played an important role in structuring the gender and racial order of the South.35 But for many people, a license was not necessary to make a marriage.36


And yet legal prohibitions on interracial marriage did not only jeopardize would-be husbands and wives. Jim Crow also denied their children the right to be recognized as legitimate. Born outside of wedlock, the law marked them, in its cruel language, as “bastards.” The British common law, which most states adopted into their own codes of law after independence, labeled illegitimate children as filius nullis. Translated to English, this made them “the children of no one.” States openly discriminated against children born out of wedlock. This was felt especially keenly at the end of life, when property was passed from one generation to the next, as states had long excluded illegitimate children from inheriting property from their fathers.37 In Mississippi, children were first in line to inherit when a person died without a will. Grandchildren were next, then widows.38 Illegitimate children, however, could only inherit from their mothers.39 White men were those most likely to own property in the South during the Jim Crow era. Their biracial children had much to lose.


Ralphine’s family deeply understood the stakes of interracial inheritance. She had her own tangled family tree. Ralphine’s father was the son of a white man, William Burns Sr., and a Black woman, Rachel Burns. William enslaved Rachel, and he emancipated her and their six children at some point before 1842.40 When William died unexpectedly in 1849, he left no will behind.41 His brother, Andrew Burns, traveled from New Jersey to settle the estate, and he promptly attempted to sell Rachel and her children—his own nephews and nieces—back into slavery. A white lawyer, Charles Lacoste, intervened and negotiated with Andrew, successfully persuading him to leave the family be. (Charles likely had special sympathy for Rachel’s plight, as his own common law wife, Delia, was Black.)42 Rachel and her children escaped this perilous situation with their freedom, but they did not inherit anything of William’s estate.43 Had they been white, the property would have been theirs, and Andrew Burns might not have ever set foot in the state of Mississippi.44 Ralphine’s father had personally suffered the consequences of laws prohibiting the recognition of the biracial sons of white fathers. It cost his family dearly.45


Ralphine and William’s long-standing union reflects another key aspect of Jim Crow: the primary purpose of segregation law was not to separate white and Black people. Though iconic photographs from the era tell a story of the separation of every aspect of life for Blacks and whites—“colored” toilets; “whites only” railway cars and lunch counters; segregated schools—this was just one facet of Jim Crow.46 The conventional narrative of segregation as a system of complete racial separation is just as incorrect as the idea that interracial relationships did not occur. The static, totalizing view of Jim Crow ignores the many ways that white and Black people encountered one another on a daily, often intimate basis.47 Black women raised white children. Black and white children could not attend the same schools, but they could play together when they were small.48 Some Black domestic workers lived in the homes of their white employers, cooking in their kitchens, serving their dinners, nursing the sick, and caring for the elderly.49 This closeness was a feature of segregation, not a flaw. It was interracial intimacy—especially the treatment of Black workers as servants and caregivers—that made it possible for white people to wield power over Black southerners daily.50 It is not unusual to find multiracial households in the census, though Black members of white-headed households are often identified as cooks, servants, or laborers.


True separation could have led to Black autonomy and independence, which were fundamentally at odds with the aim of white supremacy.51 (Witness the fate of Tulsa’s Black Wall Street, burned to ashes, or the countless Black homes, churches, and businesses destroyed by rampaging mobs in the nation’s many race massacres.)52 The purpose of segregation law was always to place white people in positions of power above their Black neighbors, employees, or even those people who were complete strangers. White people reaped immeasurable benefits from the everyday subjugation of Black people. Among the most obviously tangible were the grossly inequitable allocation of tax dollars to the public schools reserved for white children and the exploitation of underpaid Black labor in homes, fields, and factories.53


Propping up this system was the ability of white southerners to make and enforce the law for everyone else—and the murderous violence they could inflict on Black people who dared resist.54 The mantra of “separate but equal,” as articulated in Plessy v. Ferguson, the infamous 1896 US Supreme Court decision, was the lie on the lips of every segregationist. Jim Crow was not a cohesive legal regime mandating separation, nor was it a mere reflection of southern “tradition” and culture. It was antithetical to any concept of equality.


Interracial families could avoid prosecution for two primary reasons. The first was that in Mississippi the laws governing family life were complicated and sometimes ambiguous. Marriage is both a public institution and a deeply private relationship between two people.55 Even as the state forbade interracial couples from marrying, officials could not dictate what people did behind closed doors, away from the view of prying eyes. Couples could consider themselves married without ever seeking legal recognition. The second reason was that almost all the interracial families described in this book were headed by white men and Black women. White supremacy was inextricable from the gender politics of the Jim Crow South. For a Black man to take a white wife was a violation of white men’s authority over white women and children—a clear example of a Black man “getting out of his place.” White men did not encounter the same challenge to their power if they had Black common law wives. A Black woman and a white man living under the same roof did not pose the same threat to white supremacy. Indeed, observers might expect such a man to employ the services of a Black housekeeper and thus easily explain away such domestic arrangements without questioning where each person slept at night. Reflecting the gendered aspects of white supremacist ideology, neighbors might gossip that a Black woman was a white man’s “concubine,” which both disparaged her reputation and disqualified her from being seen as a wife.


It was not all white people who stood equally atop the racist hierarchy. Jim Crow functioned to protect the authority of white men above all others, including white women. Marriage itself created a hierarchy in the home that was used to justify sex discrimination. In the nineteenth century, advocates for women’s rights faced a formidable foe in the form of marriage law. The common law concept of coverture deprived women of legal personhood once they married and justified depriving them of everything from property ownership to the right to vote. Unshackling women from coverture took more than a century of struggle.56 Into the 1970s, the legal afterlife of coverture continued as women struggled to gain access to everything from home loans to birth control independent of a husband.57 White women could vote after the ratification of the Nineteenth Amendment in 1920, but in most southern states, they could not serve on juries and were largely excluded from legislative office. Alabama, Mississippi, and South Carolina barred women from serving on juries until the 1960s.58 For most of the twentieth century, southern law preserved power for white men in the family and public lawmaking institutions. The first Black woman legislator was not elected to the Mississippi Legislature until 1985, just one year after that same body belatedly ratified the Nineteenth Amendment.59 The use of poll taxes and literacy tests disfranchised Black men and women alike, and even many poor white men, including William Dean.60


White men wrote the laws; white men enforced the laws. And during the Jim Crow era, the white men who governed the state were as committed to patriarchal governance as they were to supposed white racial superiority. White women benefited from and many actively championed both causes, as the twin commitments of white supremacy and patriarchal rule were mutually reinforcing. They worked hand in hand to deprive Black people of political power, property, fair wages, and many of the trappings of freedom.61 They shored up the privileges of white manhood, especially in shielding the domain white men had long considered their own: the home. Many elite white southern men who ruled Mississippi believed strongly in the right of white men—even those from humble backgrounds, such as William Dean—to choose their own sexual, romantic, and domestic partners. At the same time, the labyrinth of interracial relationships that had underlaid slavery meant there were few white men who would invite scrutiny of the “purity” of their own family trees.


These histories are rarely simple. No matter how many or few records a person leaves behind, their intimate lives will always be shrouded to some extent. The history of interracial relationships in the segregated South entails much that cannot be known from the records that remain. Yet it is not an impossible task to recover pieces of these hidden histories. Interracial families sometimes appear in the records of criminal courts, as Ralphine Burns and William Dean did, charged with “unlawful cohabitation.” Other interracial couples appear openly in the census. Reading these records alongside one another can help trace the contours of enduring intimate relationships. In rural Franklin County, Albert Bunckley and Lucinda Sanders lived under the same roof in 1900, though Albert is identified as her “boarder.” In 1910, he is recorded as living next door. That year, Lucinda had ten living children; the oldest had been born in 1887—seven years after the Mississippi Legislature outlawed interracial marriage. The children’s father was Albert Bunckley.62 Albert and Lucinda had a decades-long relationship that produced at least fourteen children, but the couple was not charged with unlawful cohabitation until 1913. They were convicted. Albert was sentenced to serve four months in the county jail; Lucinda’s sentence was half as long.63


Other stories unravel not in criminal courts but in the comparatively mundane chancery courts, in wills, land deeds, and disputes over property. Some men planned ahead, leaving property to their biracial children and providing for their Black wives in their wills. Such was the case of August Bourgeois, a white man, whose relationship with Alice Slade, a Black woman, lasted more than three decades and produced three sons. After August Sr. died in 1910, his son August Jr. filed his will in the Hancock County Chancery Court, which bequeathed his home and eighty acres of property to “my sons, August Bourgeois Jr., Joseph Franklin Bourgeois, and Albert Bourgeois.” The will did not name Alice as his wife, but it did offer her security, noting, “It is also my will that Alice Slade shall enjoy the use of my home as long as she may live. My property must not be divided until after her death.”64 But when men died without wills, it was exceedingly difficult for Black women and their children to inherit property that should have been theirs.65 Inheritance was one place where segregation law remained robustly enforced. Generational wealth is one of the key ways that people provide security for their spouses, children, and grandchildren. For people who had formerly been enslaved, the importance of property ownership to freedom was particularly salient.66 Courts regularly refused to acknowledge the claims that Black family members made against the estates of dead white men. In doing so, they often erased the existence of interracial family bonds entirely.


The commonality of common law marriages between white men and Black women was intentionally forgotten, in part, because segregationists became more aggressively defensive about Jim Crow and its many vulnerabilities. Hysteria supposedly generated by fears of interracial sex between Black men and white women rose during World War II and crested as the Black Freedom Struggle coalesced in the 1950s and 1960s.67 A favorite line of segregationists was that desegregated schools would inevitably lead to “miscegenation”—the implication being that nothing could be as antithetical to southern values. One of segregation’s core weaknesses was the fact that, as much as white supremacists ranted about the “threat” of interracial sex and marriage, they often tolerated the crossing of the color line—if those relationships involved white men and Black women.


It is tempting to imagine law as a force structuring society, like the wood frame upon which a house is built. Ordinary life does not always follow the contours laid out by the law. Instead, the law is more like a blueprint than a solid frame; the building only resembles it inasmuch as the builders endeavor to make it so. Law is not only made in the halls of legislatures and in cavernous courthouses; it is made every day, influenced as much by culture as by what is inscribed in the lawbooks.68 People do not always follow the law; those tasked with enforcement sometimes neglect their duties. And laws can sometimes be vague. What seems like a straightforward statement—Mississippi outlawed interracial marriage—does not, then, translate into “People did not form families that crossed the color line.” As an abundance of evidence from the nineteenth and twentieth centuries shows in the chapters that follow, this statement is false. Instead, what unfolds when we look at the evidence is a story about how the law on the books does not always translate to practice on the ground.


Tangled Fortunes focuses on Mississippi—arguably the state where the color line was most violently enforced—where the rigid separation of white and Black was an illusion, and where the concept of white racial purity was at once a white supremacist fantasy and a useful political bludgeon.69 Legal prohibitions on interracial marriage operated to protect white wealth more effectively than they prevented white men and Black women from forming lasting partnerships. At the same time, this is not to argue that such relationships were acceptable everywhere, in Mississippi or in other states. The toleration of interracial common law marriages was highly dependent on local circumstances and politics, and not every state validated informal marriage. Within these confines, some couples found ways to carve out space to remain together. Most often such families were treated as open secrets in their communities, often subject to disapprobation but not always to legal prosecution. Interracial couples might be cast out of respectable society, but this did not necessarily mean they were sent to the penitentiary.


Laws prohibiting interracial marriage sought to harm families by treating them as criminal; they were also used to deprive children and widows of their rightful inheritances. They sometimes forcibly separated husbands and wives through incarceration or banishment from the state. As with any marriage, the intimacy that defined these interracial unions was often out of the view of prying eyes, known in its fullness and meaning only to the two parties to the union. In this sense, this history is destined to be incomplete. Whether Ralphine Burns and William Dean loved each other, we cannot know with certainty. But what is obvious from the record is a long history of struggle, marked by the persistent efforts of ordinary people to protect their families even in the face of formidable opposition.
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CHAPTER 1



INHERITANCES


MARY ANN AND LEVIN


When Levin Dickerson died on February 2, 1871, he left behind a large estate amid some of the most profitable farmland in the United States. His cotton plantation was nestled in the flat, fertile expanse of the delta that stretches between the Mississippi and Yazoo Rivers. On paper, he died a bachelor. But on the eve of the Civil War, Levin also claimed ownership of eighty-two enslaved people who ranged from six months to seventy-five years old, including a woman named Mary Ann and her son and daughter, Oliver and Susan, born in 1858 and 1860, respectively.1 Levin was the biological father of Mary Ann’s children. After the war, Mary Ann, Oliver, and Susan stayed with Levin; they were only parted by his death. Although the couple never procured a marriage license, in July 1871 Mary Ann’s lawyer filed a petition asking the court to recognize her as Levin’s legal wife, making Susan and Oliver his legitimate children and therefore his direct heirs.2


It may come as little surprise that the judge of the Coahoma County Chancery Court refused to grant the petition. Judge Edwin Preston Harman had the pedigree of a typical southern lawyer. The son of a wealthy plantation owner, Harman was also former adjutant in the Confederate Army and had been severely wounded at the siege of Knoxville.3 Chancellor Harman denied Mary Ann’s request, instead allowing Levin’s nearest white relatives—his brother, Pete Dickerson, and Pete’s son-in-law William Brown—to take possession of the plantation. The profits of the valuable harvest would be reaped by white hands.4


But Susan and Oliver’s saga did not end there. Their lawyer appealed the court’s ruling, and in the autumn of 1873 the Mississippi Supreme Court ruled in favor of Mary Ann and Levin’s children, declaring that they were Levin Dickerson’s true heirs.5 In their decision, the justices of the state’s highest court determined that the relationship between Levin and Mary Ann was a legal marriage. Though they had been born into slavery, in 1874 Susan and Oliver Dickerson inherited Levin’s plantation.6


This was not just a reversal of fortune for these two young people. Before emancipation, there would have been no question that enslaved children could not inherit, regardless of who their father was. Mary Ann and Levin’s relationship might have taken on many of the features of a marriage—living together, raising children, and perhaps even sharing a sense of genuine affection—but the law would have never recognized it as such. The court’s 1873 ruling in Susan Dickerson et al. v. W. N. Brown signaled the vast changes sweeping across the landscape of the South. Emancipation meant that ties of blood and affection would no longer be denied solely on account of race. A decade before, Susan and Oliver had been classified as property. Now they inherited land that would secure their futures.


How could it be that two children could come, by decree of the state supreme court, to inherit the very plantation on which they had been born into slavery? Emancipation and the Reconstruction era transformed the lives of ordinary Mississippians—especially people like Mary Ann, Oliver, and Susan Dickerson. This dramatic development required more than the end of slavery. The change that allowed this inheritance to come to pass was nothing short of a revolution in how the law treated families.


The surrender of General Robert E. Lee at Appomattox Court-house on April 9, 1865, sounded the death knell for the Confederacy. Though slavery was all but dead, it was not yet clear what the end of enslavement would mean for the 4 million freed men, women, and children in the South.


For women like Mary Ann, emancipation was a fork in the road. When she claimed her freedom, she pondered a future that was not hers alone. There were monetary concerns, of course. Unless she fled the county, supporting herself would be difficult without resorting to the same kind of work enslaved people had done on plantations before the war. But it would be difficult to set out on her own without funds or a clear prospect of well-paying work elsewhere. Reuniting with family would make the transition to independence easier, and freedpeople sometimes traveled hundreds of miles to reunite with long-lost spouses, parents, and children. Mary Ann did not have just herself to consider. If Levin recognized Susan and Oliver as his daughter and son and resisted letting them go, Mary Ann could have faced an impossible choice: leaving to claim her independence or staying to remain with her children.7 Black women who remained on the plantations where they had been enslaved were vulnerable to the same sexual abuse at the hands of white men that they had suffered under slavery.8


In her lawsuit Mary Ann was insistent that she had not been coerced into the relationship or into staying.9 The choice, she claimed, was hers alone. Looming over the lawsuit was the fact that slaveholders often raped and sexually abused the people they enslaved.10 An entire corner of the market in human traffic catered to the desires of white men to purchase “fancy girls” marketed for their physical beauty and sexual attractiveness.11 These women and girls were often themselves fair-complected owing to the long history of interracial sex and rape. It is doubtful that Mary Ann had a meaningful choice in 1855.12 But to legitimate their children, Mary Ann had to claim that she consented.


Her argument was bolstered by the fact that she had not fled the plantation even when she had become a free woman. By July 1862, Union troops had secured a stronghold upriver in Helena, Arkansas.13 The Dickerson plantation was less than a dozen miles from the Mississippi; it was perhaps twice that distance to Helena. In the Mississippi Delta, some enslaved people ran away to Union lines when they could, seeking freedom.14 Rumors would have coursed through plantations, spreading word that the Union Army was near. At some point, either during or after the war, Mary Ann resolved that she and the children would stay. A few years later, she bore a third child, a boy they named Samuel.15


Before Mary Ann became free, her relationship with Levin could not have been a legal marriage. The law of slavery prohibited enslaved people from having the ability to consent or contract to marriage.16 Enslaved people formed lasting unions, but they had no legal protections from being separated. Even members of the state’s small free Black population could not find a right to marry within the state’s code of law, which explained that marriages could only be formalized between “free white persons.”17 An 1865 state constitutional convention, led by whites and attended by ex-Confederates, begrudgingly amended the existing state constitution to abolish slavery and left in place language establishing that “all free men, when they form a social compact, are equal in rights.”18 One delegate identified the rights of freemen as “the right of personal security, and of personal liberty, and the right of property”—though they clearly understood this language did not establish “social and political equality.”19


Surely, after emancipation, Black southerners could at least be legal husbands and wives to one another. Making Black men and women into legal husbands and wives had clear benefits in the eyes of white lawmakers. White politicians loathed the prospect of impoverished Black women and children becoming dependent on community support.20 This anxiety was not limited to the South. Northern states had their own vagrancy laws criminalizing “idleness” and requiring the poor to work.21 If the marriage of freedmen and women was legalized, the financial support of wives and children would become the responsibility of Black men. And with few employment opportunities, these men and their families would be more likely to remain on the plantations where they had been enslaved—now as “free” workers.


Whether a Black person could marry across the color line posed a separate question. Not all couples were willing to wait to find out how the state legislature would answer it. George D. Stewart and Mary E. Olive were married in Natchez, Mississippi, on April 15, 1865, less than a week after Lee’s surrender. Natchez had been under Union Army control since 1863, and Mary and George were both teachers employed by the Freedmen’s Bureau.22 Mary was a twenty-five-year-old white woman, and the couple’s marriage certificate noted that George was twenty-three years old and “¾ white,” the son of a white man and a woman who had both white and Black ancestry.23


Although George and Mary faced no major obstacle to marriage, the early years of their union witnessed existential threats—first, from the state legislature, and when that did not drive them apart, from white vigilantes. In the autumn of 1865, in his address to the first session of the Mississippi Legislature to convene after the end of the Civil War, Governor Benjamin Humphreys struck a tone that was at once conciliatory toward the states of the Union and hostile to the free Black men and women of Mississippi. Declaring that the people of the state accepted the abolition of slavery “in good faith,” Humphreys announced a legislative agenda focused upon controlling the lives and labors of Black people and preserving the white republic. Many white supremacists assumed that Black people would remain dependent on whites to safeguard their lives and interests. This meant legislating inequality, but Humphreys also insisted that it required separation. “Race purity” was crucial to all, he reminded the legislature. “The purity and progress of both races require that caste must be maintained; and intermarriage between the races forbidden. Miscegenation must be the work of other climes and other ‘people.’”24


When the new legislature convened in November, its members immediately set to work devising this new “caste” system.25 The laws they crafted wrote new forms of racial discrimination into Mississippi law. They looked to the North for inspiration, borrowing heavily from midwestern and northeastern states’ so-called Black laws, which regulated the movements and labors of free Black people.26 The legislature criminalized vagrancy (that is, the offense of being without work) and forced Black children into “apprenticeships” under whites.27 The new laws passed in Mississippi became known as the Black Codes for their racist restrictions on Black Mississippians. Other states soon followed suit, adopting Black Codes of their own.28 These laws were not just about work. They defined family, with a notable focus on marriage.


This legislative agenda sought to sever any familial ties that might exist between Black and white Mississippians and prevent others from forming them in the first place. The Vagrant Act criminalized “living in adultery or fornication with a freedwoman, free negro, or mulatto.” It also labeled “all white persons” found “associating with freedmen, free negroes, or mulattoes on terms of equality” to be vagrants. Black vagrants could be fined up to $50 and jailed for up to ten days; the penalty for whites was harsher: up to a $200 fine and six months of incarceration.29


The legislature also embedded new regulations of Black families in the Act to Confer Civil Rights on Freedmen. The law extended limited civil rights to Black men and women, including the right to marry. But it went a step further: the law declared that “all freedmen, free negroes, and mulattoes, who do now and have heretofore lived and cohabited together as husband and wife shall be taken and held in law as legally married” and made the children of such unions legitimate.30 Though this clause at last legalized Black family bonds between husbands and wives and between parents and children, not all welcomed the automatic assumption of the obligations of matrimony. For many women, white or Black, marriage was the only contract they would make in their lives. Some Black women chafed against its strictures, in which their husbands controlled their wages, their children, and even their sexuality, much like slaveholders had.31 To some, marriage seemed like simply trading one form of bondage for another.32 Informal marriage practices among ex-slaves allowed couples greater freedom to separate and remarry, or reject marriage altogether.33 Many other states in the former Confederacy passed similar laws. To freedmen and women, there were certain benefits of the new law: it made children of those unions legitimate, meaning they would inherit the property their parents accumulated.


The legislature was also careful to proscribe interracial marriage, which it made into a felony punishable by life in prison. Mary and George Stewart now faced an uncertain future and the threat of criminal prosecution. The new law also defined Blackness: a person “descended from a negro to the third generation” was Black, even if “one ancestor of each generation may have been a white person.”34 This was the state government’s acknowledgment of a truth that later legislators would deny: that many Mississippians had mixed ancestry. As the state’s legislators at the time were aware, many Black Mississippians had complicated family trees with as many white ancestors as Black ones, or even more white ancestors than Black ones.35


These legislators were not really concerned with interracial sex, though the Black Codes did criminalize interracial cohabitation for the first time in the state’s history. What concerned lawmakers was the possibility that blood ties that crossed the color line could become legal familial bonds. Many formerly enslaved people had white fathers, grandparents, half-siblings, and cousins. Should these ties become legal relationships, the consequences of this shift would transform southern households. It was not just personal relationships that would be made anew, but very material questions of fortunes like those of Levin Dickerson.


In December 1865, the Thirteenth Amendment became part of the US Constitution. Abolition was the law of the land. This was achieved with no help from Mississippi, which stubbornly refused to ratify the amendment until 2013.36 But the tumultuous and transformative Reconstruction era was just getting started.


In Washington, Radical Republicans were increasingly distressed by the kid-glove treatment President Andrew Johnson was offering to the states of the former Confederacy. They castigated the Black Codes passed by southern legislatures, which defied the Republican ethos of free labor.37 They worried that the work of abolition would be undone by laws that offered rights and privileges to white people only, creating an underclass of Black people who lived in a system that mirrored slavery. Without establishing the citizenship of freedpeople, southern state legislatures would run roughshod over the Thirteenth Amendment.


In early 1866, Senator Lyman Trumbull of Illinois introduced a federal civil rights bill aimed at addressing these specific concerns. It wrote national birthright citizenship into law for the first time in history.38 Purposely targeting the Black Codes, the bill focused squarely on establishing the rights of formerly enslaved people.39 It declared that all citizens had the same right “to make and enforce contracts, to sue, be parties, and give evidence, to inherit, purchase, lease, sell, hold, and convey real and personal property, and to full and equal benefit of all laws and proceedings for the security of person and property, as is enjoyed by white citizens.”40


As Congress debated the new law, which eventually would become the Civil Rights Act of 1866, some white Mississippians began to panic. They feared that the federal law would void the Black Codes that distinguished between the rights of Black people and white people. Did the equal contract rights mentioned in the Civil Rights Act extend to marriage? If so, did it give Black people the right to marry white people? “Shall the negro intermarry with our daughters, and take an equal place in our household?” asked the Vicksburg Journal ominously. “The civil right bill says that he shall.”41


Mississippians were bound to find out. Congress passed the law on March 13. Though President Johnson vetoed it two weeks later, this proved no obstacle: Republicans had enough votes to override the veto, and the Civil Rights Act became law on April 9, 1866.42


But laws do not enforce themselves. Interracial couples cohabited regardless of the law, and some sought marriage licenses. Whether officials would interpret the civil rights bill to legalize interracial marriages depended on local circumstance. Some refused, claiming the federal law was unconstitutional. Such was the predicament faced by Arthur and Faraby Beddenfield, who unsuccessfully sought a marriage license in August 1866. Arthur, whom the newspaper described as “black as the ace of spades,” and Faraby, a white woman, lived together and wanted to ensure that their union was legal. They had known each other for years—Faraby explained that Arthur had been enslaved on her father’s plantation. They wanted to marry, she said, because they were in love.43 The newspaper reported that, after seeking the license, the pair had been jailed. Nancy Hurd, a white woman, was also arrested for “unlawful cohabitation with a negro”—a charge that was levied after she, too, attempted to procure a marriage license.44


Elsewhere, judges simply seized the authority to determine the federal law’s scope. Mollie Furlow, a white laundress, and Ben Leslie, a Black veteran of the Union Army, were indicted for “unlawful cohabitation” on June 7, 1866. Mollie and Ben were arrested just after daybreak on June 12, stirred from their shared bed. The Hinds County Gazette documented their relationship with lurid interest. “The man was a very black, sprightly and impudent negro” whose intellect was “a little more than ordinary.” He was “very imperious and gruff in his conversation with her, while she is very affectionate and obedient to him.” The reporter was careful to note Mollie’s unwomanly features and her ignorance: “She is not possessed of any of those attractions which adorn her sex, and seems to be extremely illiterate.”45 The message was barely veiled: Black men would take advantage of vulnerable white women if they could.


Mollie and Ben both pled innocence and denied that their relationship was intimate. During the trial, the state’s star witness was a man identified as “Mr. Derryberry,” whose testimony described “the woman sitting in the negro’s lap with her arms around the negro’s neck, and his arms around her waist.” Derryberry had taken a good look inside “their shanty” and determined there was only one bed inside. Another witness, Mr. Nolly, testified that he lived a hundred yards from their home and had seen them together nearly every day. He explained that he had observed “many evidences of a strange intimacy between the accused parties.” A third witness described seeing someone under the covers of Mollie’s bed, and, “upon turning down the cover,… found it to be a big black negro.” Two other witnesses also testified that they had seen the pair share a bed.46


Mollie and Ben’s lawyer objected to the charges, arguing that it was unclear what they were being changed with. Was it fornication? Adultery? Or some other form of “unlawful cohabitation”? He pointed to the new civil rights bill as evidence that the charges should be thrown out, arguing that “in contemplation of law there can be marriage between a negro or freedman and a white woman, and the mere fact that a negro or freedman and a white woman dwell and cohabit together is no proof of unlawful cohabitation.” Indeed, it might be evidence of marriage. Mollie and Ben’s lawyer said the indictments flew in the face of “the gist of the civil rights bill” recently passed by Congress.47 Judge John Watts disregarded such arguments because, the newspaper explained, he rejected the constitutionality of the law. Mollie and Ben were convicted by the jury and sentenced to serve six months in the county jail and pay a $100 fine.48


The question raised in the trial of Mollie Furlow and Ben Leslie was a crucial one. Many—probably most—couples in Mississippi did not obtain marriage licenses because they were not required to do so. Common law marriage was not only tolerated; by some (though not all) nineteenth-century judges it was celebrated as bringing order to society.49 The 1866 Civil Rights Act, in ensuring that Black and white southerners had equal rights to contract, implied that interracial couples could consent to marry, regardless of whether they sought a marriage license.


In 1865, Elizabeth Duke, a white woman, gave birth to a daughter, Julia. Elizabeth’s partner, a Black man named Nelson Salter, was not her husband. Like many other couples of their era, especially those who were poor or uneducated, Nelson and Elizabeth did not obtain a marriage license. By the end of that year, their union had been explicitly outlawed by the Mississippi state legislature via the Black Codes. Like the Stewarts, Nelson and Elizabeth remained together despite the dubious legality of their relationship. They had another daughter, Maggie, in or around 1869—further proof that they remained a family.50 In September 1869, Nelson and Elizabeth were charged with unlawful cohabitation in Wayne County, in the far southeastern part of Mississippi. But, unlike other interracial couples, they were not convicted. According to contemporary news reports—the courthouse in Wayne County burned in 1892, and the fire consumed virtually all its records—Nelson and Elizabeth produced a marriage license as their defense.51 But was an interracial marriage lawful? The attorney general of the state gave an opinion stating that he believed it was.52


This decision changed the couple’s lives. Nelson and Elizabeth’s marriage endured. By 1880 they had added two more daughters to their brood, and they now shared a home with their twin baby granddaughters, who were born to Julia in late 1879.53 The federal Civil Rights Act stood as a shield against those who would attack any interracial relationship. Nelson and Elizabeth wanted to be married. And, thanks to the work of Congress, they got their wish.


Families like the Salters and the Stewarts are easy to find in the historical record because they captured the attention of newspaper editors, who often flogged the issue of “miscegenation” in order to attack Reconstruction-era governments as illegitimate.54 These editors relished stories of couples where the men were Black and the women were white. “Miscegenation” made for good headlines.


These editors paid considerably less attention to intimate relationships between white men and Black women. On plantations across the South, the law of slavery dictated that a Black woman’s sexuality was never fully her own. Americans openly commented on the practice of “concubinage” as endemic to slavery. But viewing interracial sex and relationships through a binary of consent or coercion oversimplifies the lives of Black women, who, though they might have faced limited choices, held some power over their own sexualities and desires.55 Some slaveholders, including Vice President Richard M. Johnson, treated Black women as wives, even though enslaved women had none of the legal obligations or protections that white wives had.56


According to Mary Ann Dickerson, her affection for Levin was real. The couple never sought a marriage license because, she said, they were not required to do so. Instead, they engaged in an exceedingly common practice: informal marriage. In the nineteenth century, judges often heard cases where no marriage license existed or a formal ceremony had not been held. As jurist James Kent wrote in his influential Commentaries on American Law, “No peculiar ceremonies are requisite by the common law to the valid celebration of the marriage.”57 All that was necessary was the couple’s mutual agreement to live together as husband and wife.


Prior to the Civil War, the Mississippi Supreme Court had explicitly validated common law marriages.58 Most states did the same, including slave states such as South Carolina, Georgia, Kentucky, and Texas.59 After emancipation, southern state courts continued to uphold these unions. In 1869, the Alabama Supreme Court affirmed that “a marriage good at the common law, is to be held a valid marriage in this State.”60 Even in Louisiana, which was not a common law state, owing to its French colonial history, the courts recognized informal marriages as valid. In an 1833 opinion, the Louisiana Supreme Court wrote that “cohabitation as man and wife, furnishes presumptive evidence of a preceding marriage.”61


The courts were willing to declare cohabiting couples to be legally married for many reasons, not least of all because by doing so they reduced the number of single mothers and illegitimate children who might rely on taxpayer support. Favoring marriage helped ensure that children would inherit their parents’ property even if evidence of a public ceremony could not be found. In the cotton South, generational wealth in the form of land and slaves was crucial to protecting the status of elite whites. White men sat atop this hierarchy of race and sex, governing their plantations as patriarchal fiefdoms.62


And yet legislatures treated these men with suspicion, concerned that they might seek to make affectionate attachments to enslaved women and children into legal family ties. Men who enslaved their own biological children often did not adopt views that were radically abolitionist, as the case of Thomas Jefferson very clearly shows. (Sally Hemings, the enslaved half-sister of Jefferson’s dead wife, bore six of his children.)63 But some white men did seek to free their family members and provide for them. In the decades preceding the Civil War, as they fended off abolitionist attacks on slavery, state legislatures made it exceedingly difficult for slaveholders to emancipate enslaved women and their biracial children or to leave them property.64


This system of slavery, which tolerated and enabled interracial sex, created a clear problem for the post-emancipation world. Slavery had drawn the divide that enabled white men to have Black children without the need to worry that those children could make claims as their heirs. Emancipation changed all of this. In this new world, the children born to slaveholders and enslaved women had the right to inherit and own property. Next to be transformed was the institution of marriage itself.


On Tuesday, January 7, 1868, a new constitutional convention began in response to new demands from Congress regarding the seceded states’ return to the Union. One hundred delegates met in Jackson, Mississippi. Most of the men were white, and more than half of the men at the convention had been born and raised in the South. Although the state had a majority Black population, only sixteen delegates were Black men.65


The convention was dominated by Republicans, and not only because Black men had been allowed to vote, per the requirements of Congress. Democrats, who sneered that the entire endeavor was illegitimate, mostly refused to participate at all. As John R. Lynch, an influential Black Republican, later explained, the radicals who controlled the party “took the position that no respectable white Democrat could afford to participate in an election in which colored men were allowed to vote.” If they conceded to partake in the biracial convention, this “contamination” of their politics “would be unwise if not dangerous.”66 Critics derisively called these Republican-dominated Reconstruction constitutional conventions “black-and-tan” conventions, a name borrowed from the coloration of various canine breeds. (The label worked a double insult—it not only deemed the delegates “dogs,” but also threw suspicion on the whiteness of any man who attended such a gathering.)67


Delegates lambasted the previous Mississippi constitution, which had created a system of two-tiered rights and favored large plantation owners with the least burdensome tax rates. It had preserved the position of wealthy white men atop a society governed to keep them powerful and prosperous at the expense and by the labor of all others. The newly elected convention president, Alston Mygatt, declared, in his opening remarks, “This hour brings to a final end that system that enriched the few at the expense of the many—that system that hindered the growth of towns and cities, and built up large landed aristocracies—that system that discouraged agricultural improvements, and mechanic arts—that destroyed free schools, and demoralized church and State, has come to an end.”68


The tone had been set, but the delegates remained divided on some key questions. The convention had many Radical Republican delegates, but there were conservatives present who were less interested in revolutionizing Mississippi society. Many balked at the idea of universal male suffrage, backing either a racial qualifier—which they claimed “nine-tenths” of the other states had—or property and education tests that would ensure that most Black men remained politically powerless.69


On the fourteenth day of the convention, the Committee on the Bill of Rights presented its draft to the delegates. The draft bill of rights had thirty-one provisions. It abolished the death penalty—which previously had been applied for a wide range of offenses, including property crimes such as grand larceny—and prohibited the compensation of former slaveholders for their losses in human capital. It banned property and education requirements for electors and forbade qualifications of race or color for jurors.70


Among the most hotly contested issues was whether this colorblind constitution would legalize interracial marriage. George Stovall, a delegate from Carroll County, introduced a measure that would inscribe a prohibition of interracial marriage into the state bill of rights. The measure was much harsher than the existing unlawful cohabitation law. As justification, Stovall announced to the convention, “Whereas, the fact has been demonstrated by physiologists, and long since settled as an axiom in science, that the progeny resulting from an intermarriage between the white and black races, are very liable to a character of hereditary diseases” that were “most destructive to human life.” He concluded “that the general intermarriage of the two races occupying the South, will inevitably result in the destruction of both, and it should be the settled policy of all good men of both races, who desire the perpetuation and prosperity of their respective races, to discontinue such commingling.”71


A Black delegate, Mathew Newsom of Claiborne County, countered Stovall’s proposal by raising the stakes. Rather than simply prohibiting marriage, Newsom argued that the constitution should punish all those who engaged in interracial intimacy. His proposed amendment would target “all persons of this State living in a state of concubinage and miscegenation,” adding that couples convicted of miscegenation “shall be confined in the State penitentiary, at hard labor, not less than five years nor more than ten years, and be forever incapable of voting at any election in this State, and from giving testimony in any court of justice.”72 This proposal was far more punitive than the one originally proposed by Stovall. In addition to the five to ten years of imprisonment “at hard labor,” it extended the proposed punishment to include disfranchisement. Those convicted would also lose the right to testify in court.


By including “concubinage,” Newsom specifically targeted white men who engaged in informal relationships with Black women but who refused to accept the obligations of marriage and fatherhood. A ban on interracial marriage alone would leave in place the system that protected white men’s sexual prerogative. By raising the stakes, he bet that the entire provision outlawing interracial marriage would lose. Newsom’s amendment took square aim at the sexual prerogative of white men.


If there was any doubt about the subtext of Newsom’s proposal, others made it clear. Another Black delegate, Doctor Stites, suggested an amendment that offered a plain statement of their intent: “That white men living with and cohabitating with females of color, except under and by virtue of the rights of marriage, are guilty of a greater crime than that of adultery.” His proposal further stipulated that the state legislature should be compelled to draft “such laws as will prevent the spread of such crime, and shall impose a fine and imprisonment on such guilty white men, or disqualify them from the rights of citizenship.”73


By a narrow margin, the convention voted to table the measure. The anti-miscegenation provisions died at the convention. They did not make it into the new state constitution.


Another Black delegate, Thomas W. Stringer, offered the only clause on marriage that survived into the final constitution. He proposed that the convention add language giving legal status to all cohabiting couples in the state. This would bestow upon the state’s freedpeople the same rights and obligations of matrimony that they had been denied under slavery. The provision declared “that all persons who are now, and have heretofore lived and cohabited together as husband and wife, shall be taken and held, in law, as legally married, and their issue shall be taken and held as legitimate for all purposes in law, and that concubinage and adultery are prohibited in this state.”74


The delegates crafted one of the most racially progressive constitutions in US history. The new Mississippi constitution wiped away previous distinctions of class and color. It enfranchised all men over the age of twenty-one—two years before the Fifteenth Amendment attempted to accomplish the same task for the rest of the nation.75 It established the state’s first public school system.76


The constitution also included a revised version of Stringer’s proposed language regarding marriage. The final draft of the constitution declared, “All persons who have not been married, but are now living together, cohabiting as husband and wife, shall be taken and held, for all purposes in law, as married.” At the same time, the constitution made it clear that this was not an endorsement of a cohabiting free-for-all. (This was the 1870s—not the 1970s.) The constitution clarified that “the legislature may punish adultery and concubinage.”77 But those couples who “cohabited as husband and wife” were legally wed.


The 1868 constitution went through two rounds of popular voting. In the first round, the constitution was narrowly rejected owing to a controversial clause that would have disfranchised former Confederates. But after the national elections of 1868 affirmed Republican control of Congress—and ushered out the presidency of Andrew Johnson in favor of war hero Ulysses S. Grant—Congress agreed to allow Mississippi voters to again consider the constitution. The “objectionable clauses” disfranchising white Confederates were separated out to allow for discrete votes. The marriage clause remained. Voters approved the new constitution in November 1869. On December 1, 1869, the radical Mississippi constitution took effect.78


The stakes were high. In the very early morning of July 19, 1868, when the night was dark and still, Mary and George Stewart were awakened from their slumber. Four white men stood at the door, beckoning George into the darkness. George later testified that the men lured him out of his home under false pretenses before seizing and dragging him 500 yards from the house. The men accused George of being a member of the Union League, a Black self-defense organization formed to counter the violence and terror of the Ku Klux Klan. When George refused to reveal the organization’s “password,” the men forced him to his knees and told him to “say his prayers” and prepare to die. As they poured coal tar over his head, Stewart wrestled himself free and escaped into the night as one of the men fired shots at his fleeing form. The shooter missed.79


George Stewart’s assailants were charged before the Vicksburg Military Commission for conspiracy and attempted murder. The tribunal found two of the men not guilty. The other two were found guilty of a lesser charge of “conspiracy to assault with intent to outrage and injure” and were sentenced to serve one year at hard labor in the state penitentiary at Jackson.80 The American Citizen, a Canton newspaper, reported on the tribunals as an example of the abuses of military rule over the South. It omitted the detail about George Stewart’s alleged involvement with the Union League and instead reported (mistakenly) that his offense was being a white man married to a Black woman—in fact, it was George who had African ancestry. The editor expressed deep sympathy for the accused men, who, it conceded, had “acted heedlessly” in their response to “the contempt which the man [Stewart] had exhibited for the community in which he had come to reside, and in responding to the demands of a sense of offended decency which the intelligent blacks themselves must have shared.” The attempted murderers were “worthy and useful citizens, honorable, trustworthy, courageous men.” The prison sentences imposed on the men were, in the American Citizen’s view, “‘cruel and unusual’ and immeasurably disproportionate to the offense.”81 The military tribunals, it said, were unconstitutional.


It is not clear whether these men targeted George Stewart because he was married to a white woman, because he was allegedly a member of the Union League, or because he taught Black children. The most likely answer is that their violent fury was a reaction to all three. But the attempted murder did not end Mary and George’s marriage. The 1870 census records George and Minnie Stewart, both schoolteachers, residing in Natchez.82 After George’s death, Mary filed for a pension as his widow.83 In the face of legal precarity and violence, the Stewarts did not part ways. They found some protection in the law. Their struggles reveal how some families fought to remain together, despite the high costs.


The new state constitution granted to many cohabiting couples across the state the status of being legally married the instant it became law—regardless of whether they knew it. And, of course, it mattered a great deal whether couples were legally married or not. It gave a widow a claim to part of her dead husband’s estate. It gave children the presumption of legitimacy—making them heirs to their parents’ fortunes. It ensured that men could be held financially responsible for their wives and children. The colorblind language of the provision raised alarm among those who disapproved of interracial relationships. The Vicksburg Herald charged that the marriage provision was “born of the spirit of hate and malignity which actuated many members of the Constitutional Convention” who crafted the provision “as a legal cloak for miscegenation.”84


Republican politicians were not finished wiping away the vestiges of the old system that allowed white men to take Black women as sexual companions without making them wives. In June 1870, seven months after the new constitution’s ratification, the state legislature repealed the 1865 law prohibiting interracial marriage along with the rest of the Black Codes, including the section of the Vagrant Act that criminalized interracial cohabitation.85 Making good on its word, the legislature left in place the race-neutral unlawful cohabitation law.86


By 1871, all references to race and color had been stricken from state law regarding marriage. Couples who lived together “as husband and wife” in 1869 were legally married, regardless of the racial identity of either party. The Radical Republican legislature sought to equalize families and remove racial barriers to the rights and obligations of matrimony. This legal transformation of the family was not limited to Mississippi. During Reconstruction, interracial marriage was legal in every Deep South state except Georgia. In places where it remained illegal, including the Upper South states, couples sometimes found ways around the law, including by invoking the 1866 Civil Rights Act. In North Carolina, for example, one interracial couple successfully argued that the state should acknowledge their union.87 The passage of the federal Civil Rights Act, the ratification of the Fourteenth Amendment, and the new state constitutions all offered hope to people who sought to defend family ties that crossed the color line.


Not everyone was pleased by these developments. Mississippi newspapers breathlessly reported on interracial couples who obtained marriage licenses. In 1872, they covered a case from the Mississippi Delta town of Sardis, where James Rogers, a white man, and Martha Ubanks, a Black woman, were jailed for unlawful cohabitation. When the couple was brought before Judge E. S. Fisher, they requested that he remedy the situation by marrying them.88 He agreed, and the case was dropped.89 The status of interracial couples who cohabited without obtaining marriage licenses, however, was subject to disagreement among and between politicians, judges, lawyers, and ordinary people. The line between common law marriage and “unlawful cohabitation” was a special source of contention. Many Mississippians disagreed about what made cohabitation into a legal form of marriage, and not all cohabiting couples wished to be burdened with the obligations of matrimony.


Mississippi state law criminalized fornication and adultery—the crimes of having sex outside of marriage—only within the guise of its law prohibiting “unlawful cohabitation.” This misdemeanor law was far less punitive than the Black Codes–era prohibition on interracial marriage. Those convicted of unlawful cohabitation could be fined up to $500 and sentenced to up to six months in jail, though they might face significantly lesser penalties.90 These charges could be used to punish interracial couples where district attorneys and juries were motivated to do so even if the couple wished to be considered married, as happened to James Rogers and Martha Ubanks. The unlawful cohabitation law remained on the books after emancipation and the ratification of the 1868 constitution.91 The law was technically colorblind. It forbade persons of any race or color from unlawfully cohabiting. But as in other states in the South, unlawful cohabitation charges were used to punish so-called miscegenation even where the law did not explicitly forbid sexual relationships between people of different races.92


The legislature did amend the unlawful cohabitation law to accommodate the marriages that the new state constitution formalized. It read, “The penalties of this article shall not apply to any man or woman, who, at the time of the adoption of the present constitution of this state, were, and had been living together as husband and wife, although they may not, in fact, have been married, according to law.”93


This was the legal landscape upon which Mary Ann Dickerson launched her fight to secure Levin’s estate for their children. In it, her lawyers argued that Susan and Oliver were Levin’s legitimate daughter and son and should therefore inherit his plantation. This dispute would prove to be a pivotal test of the resiliency of the law’s colorblindness.


The lawyer representing Mary Ann’s children filed a suit in the Coahoma County Chancery Court alleging that Levin’s brother, Pete Dickerson, and his son-in-law William Brown had conspired to “cheat and defraud” his clients by presenting themselves to the court as Levin’s legal heirs. Pete coveted Levin’s plantation, which was considerably larger than his own. Its 2,600 acres produced a cotton crop worth an estimated $40,000 each year.94 As minors—Oliver was fourteen years old and Susan twelve—the children could not file a suit on their own. But Mary Ann had the crucial support of several men from Friars Point, who backed her lawsuit, and one of them, Campbell Flagg, a landowning Black man, had filed the suit on the children’s behalf as their “next friend.”95


The lawsuit did not deny that Mary Ann, Oliver, and Susan had been enslaved. It also did not assert that Mary Ann and Levin had ever held a formal marriage ceremony, even after emancipation. Instead, the lawsuit relied upon the 1868 state constitution and its transformation of marriage bonds. By living together in 1869, the couple had become legally wed. There was no formal marriage conducted between Levin and Mary Ann because, the complaint explained, “at the time when their intercourse commenced marriage between a white man and colored woman was prohibited by law.” Nonetheless, Levin cared for Mary Ann “with all the ardor and devotion of a true lover[,] and while the laws of the state forbid the solemnization of the marriage rites between them, they were married in heart and by the laws of nature and of love.” Proof of the legitimacy of their union was that Levin was faithful to Mary Ann and “remained true in his love,” and that he “never attempted to marry any woman of his own color after the commencement of his intercourse with [Oliver and Susan’s] mother.”96


Further proof of the legitimacy of their union was the fact that Levin had trusted Mary Ann to keep the keys to the store. She had her own bedchamber, as was common at the time, but slept with the father of her children “in his bedchamber two thirds of the time.” And, the suit explained, Levin had always recognized Susan and Oliver as his children, and they “continued to honor and obey him as their father until the day of his death.”97 Just as importantly, the complaint argued, Levin and Mary Ann both knew about the ratification of the new constitution and its provision making cohabiting couples husband and wife. Indeed, it claimed on the children’s behalf, “their father joyfully embraced this opportunity of doing justice to her, who had been so many years the partner of his bosom[,] and to the children of his loins[,] and after he had seen the provisions of the constitution and knew the effect of a continuance of his intercourse with their mother.” Indeed, Levin “rejoiced that a public ceremony of marriage would be unnecessary.”98 None of this persuaded the chancellor, who denied the children’s claim.


Two lawyers handled the appeal for Mary Ann and her children: Alexander Hamilton Handy and Hamilton H. Chalmers. They made a formidable legal team. Handy was a former chief justice of the previous iteration of the state supreme court, the High Court of Errors and Appeals.99 Chalmers had briefly practiced law before the war and had become a judge to replace his brother, James, when James had left the bench to join the Confederate Army.100 James, a brigadier general, had been one of the leaders of the Confederate regiments that had massacred surrendering Union soldiers at Fort Pillow. Amid the outrage that followed the slaughter, he had proudly noted that the Confederates had “taught the mongrel garrison of blacks and renegades a lesson long to be remembered.”101


Hiring these lawyers to argue the case was likely a strategic choice. Before emancipation, Handy had been a vocal defender of slavery.102 The brothers James and Hamilton Chalmers were Democrats—both of them would eventually participate in the bloody overthrow of Reconstruction in Mississippi.103 In 1876, Hamilton Chalmers would be elevated to the Mississippi Supreme Court bench. But in 1871, it was not yet clear that Democrats would regain control of the state, and the electoral environment of Mississippi suggested that Republicans might prevail. Men like the Chalmers brothers, looking to shore up a role in state politics, faced a choice: either rejecting all campaigns as illegitimate—as some Democrats did—or working within the current Republican landscape. It seems that Hamilton Chalmers, at least, hedged his bets. Regardless of why they took the case, the appellate attorneys for Mary Ann and her children were part of the state’s conservative political class—they were not “scalawags,” certainly not Black—and this positioned them to argue a delicate case with force and authority in a way that would appeal to the judges on the bench. For the lawyers themselves, on the other hand, the case may have represented little more than a paycheck.104


The three state supreme court justices were all appointees of Republican governors. They were not radicals, and having conservative lawyers argue for a broad reading of the 1868 constitution may have influenced their receptivity to Handy and Chalmers’s arguments. Friars Point was an exceedingly small town, even by Mississippi standards. It was also a place where many residents were politically connected. David F. Alcorn, the white sheriff of Coahoma County, was another man listed as one of the sureties of the children’s appeal.105 Alcorn was a cousin of US senator James L. Alcorn, a Republican and leading figure in Reconstruction politics, who also hailed from Coahoma County.106 There is no evidence to show that Levin Dickerson was himself politically connected, but it could not have hurt to have Alcorn’s cousin on their side.


In the appeal, Chalmers stated, “It is admitted by us that the intercourse was criminal, and the marriage void in its inception. But this was solely by reason of the incapacity of the woman.” After the ratification of the 1868 constitution and the repeal of the anti-miscegenation law, Mary Ann and Levin were free to choose one another as husband and wife. Chalmers wrote, “It is alleged that both parties earnestly desired that it should be a marriage, valid in law, as it was in love, and that they cherished each other, and lived and cohabited together as husband and wife.”107 The fact that they remained together even after Mary Ann became a freedwoman was evidence that their relationship was a common law marriage. She could have chosen to leave; Levin could have cast her out of the home. But the couple remained together, which was proof of their mutual consent.


The appeal noted that Mary Ann was Levin’s widow and that she was therefore possibly entitled to dower in the estate.108 The British common law had long recognized the principle of the “widow’s thirds”—a practice that set aside a portion of a dead husband’s estate for his wife so that she would not be thrust into poverty or (this was especially important for the aristocracy) be forced to marry. The “widow’s thirds” shored up the propertied elite in England, ensuring that wives who outlived their husbands would not be thrown into desperate poverty by callous eldest sons.109


All the same, the primary parties to the lawsuit were Susan and Oliver, who as Levin’s children had the best claim as his direct heirs. Mary Ann’s situation was more complicated. She had now married a Black man, and her new husband, a blacksmith named Jackson Clifton, lived near the Dickerson plantation.110 Widows who inherited property could lose their dower right if they remarried. (The law presumed that the new husband should bear the burden of support for his wife.) Because Mary Ann and Clifton were married by the time the appeal was underway, it likely made the most sense to make the claim exclusively on behalf of the children, who had a clear, compelling argument to inherit Levin’s estate.


The Dickerson children’s appeal to the Mississippi Supreme Court rested upon the argument that the state constitution no longer recognized class or color. As Chalmers explained, there were “no blacks and no whites in this State, in contemplation of law. The State only knows its citizens, as her children, and recognizes no difference between them.” The provision that declared cohabiting couples to be married did not and could not apply solely to Black people. The brief declared, “There is not in the constitution, nor in the whole body of the new Code, the slightest allusion to white men or to black men as such. All laws apply to all; all rights belong to all.”111


William Brown’s lawyer took the opposite tack. Sexual relationships between Black women and white men could never be legitimate, he argued. Such pairings were “shameful,” and it would be a “gross absurdity” to recognize them as legal marriages. Mary Ann Dickerson was Levin’s “colored concubine,” and nothing more. Interpreting the constitution to say that interracial couples could be legally married, he said, “would have the effect to convert the concubinage and moral turpitude of the parties into the binding force of legal marriage and virtuous cohabitation, without their consent, in derogation of public decency, decorum and good manners.”112 Chalmers countered this argument by pointing out that white men frequently cohabited with Black women. “Indeed,” he wrote, “it might be argued, that this provision was intended to apply more especially to whites than blacks.”113


In October 1873, the Mississippi Supreme Court sided with Susan and Oliver Dickerson. By choosing to remain together when the new constitution was ratified, Mary Ann and Levin became legally married. The chancery court should recognize their claim as valid. When the new constitution was ratified, and the couple became legally married, their children became Levin Dickerson’s legitimate heirs. On the point of the “shamefulness” of interracial marriage, the court explained, “As a question of policy or propriety, people may differ, but this is a view of the case which the court cannot entertain. They can only declare legal rules. Matters of taste and propriety, like this, the people must determine for themselves, within the established laws.”114 If interracial common law marriage should be illegal in the state, it would have to be prohibited by the legislature. This was not the work of the courts.


In Dickerson, the state supreme court justices were much more interested in encouraging marriage than they were in imposing racial restrictions onto a race-neutral document. Moreover, the court emphasized that marriage existed for the public good—not for individual fulfillment. Indeed, it did not really matter whether Mary Ann and Levin loved each other. If they openly cohabited as husband and wife while the constitution was ratified, they were legally wed, and the court had an obligation to the people of the entire state to recognize them as such. The majority opinion explained, “If, practically, a man and woman recognize each other as… husband and wife, though they attempt to restrict the operation of the law upon their relation, the law should hold them” to the obligations of marriage. In fact, the justices explained, “public policy requires this, the peace of the community requires it, the good of society demands it—to be married persons, unless some statute has rendered the observance of some form of marriage necessary.” For the justices, the case was not really about slavery, or even about interracial marriage; instead, it was about the power of the state government to decide who was and was not married.115


Perhaps the biggest mistake that William Brown’s lawyer made was in assuming that the court would never see an interracial relationship as being legitimate. His lawyer made no effort to argue that Mary Ann and Levin had not lived together. He did not deny that Levin was the father of Susan and Oliver. This, of course, lends even more credence to the children’s lawsuit: their cousins did not contest the relationship because they all knew about it. Perhaps William’s lawyer could not imagine a world where anyone would consider such a relationship to be meaningful and legitimate. Certainly Pete and William did not care what Levin’s wishes were or whether he wanted to protect his own children and provide for them after his death.


The Clarion-Ledger of Jackson, Mississippi, published the full text of the Dickerson decision, along with an editorial note deriding the court’s decision to make “the alleged illegitimate offspring of a colored woman” the heirs of Levin Dickerson. Under the headline “A Strange Case with a Moral,” it warned white men that “while the good they do is oft interred with their bones, the sins they commit, live after them.” Levin’s “sins” were his biracial children. The editor wrote, ominously, that “the decision throws the sanctity of the marriage tie around the beastly degradation of concubinage, and says with King Lear, ‘let copulation thrive.’”116


In 1874, the chancery court granted Susan and Oliver’s guardian, Campbell Flagg, control over the estate.117 The inheritance ensured that when they came of age, the siblings would maintain independence from white people. A quarter century after they prevailed in the state supreme court, they still lived in rural Coahoma County. Oliver was a cotton planter, and he owned his land mortgage-free. As an independent farmer, he could support his growing family. He lived on his farm with his wife and five children, who attended school. They did not have to work in the fields for wages, as other Black children did. Oliver and his family lived just down the road from his sister, Susan, who also owned her own farm.118


Mary Ann’s victory ensured that her children would not face a future of poverty and deprivation. But this outcome was far from certain. Just six months after siding with Susan and Oliver Dickerson, the state supreme court rejected the effort of another Black woman to be identified as the widow of a white man. In Madora Rundle v. G. G. Pegram, Adm’r., the court declared that Madora Rundle’s relationship with her alleged common law husband was not a marriage, and therefore his white daughter was his sole legal heir.119 The same justices that awarded the Dickerson plantation to Susan and Oliver disparaged Madora’s relationship as a form of “adulterous intercourse.” As the case of Madora Rundle shows, judges had the tools to discredit relationships between Black and white Mississippians even when the language of the law was racially neutral. Madora’s legal defeat sounded a warning bell that any gains made during Reconstruction would have to be vigorously defended.


The decade that followed the Dickerson and Rundle cases would prove this to be true. The state constitution recognized interracial marriages, and judges had begun to validate familial relationships that crossed the color line. Resistance to this new reality would not be fleeting or easily overcome, especially as a full-scale effort to overthrow Reconstruction took root across the South. Indeed, the struggle to protect interracial familial bonds had only just begun.
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