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Preface


This book is aimed at the OCR specification for AS Law. The topics are covered in the order in which they appear in that specification.


The first chapter is an introductory one. It deals with the differences between civil and criminal law and gives a brief introduction to human rights. I have included this chapter as it is important that students grasp that civil and criminal cases are dealt with in different ways and in different courts. A brief account of human rights has been included as they affect so many aspects of our legal system.


The order of topics then starts with those set out for Unit 1 of the AS. Civil courts, alternative dispute resolution, police powers, pre-trial matters on criminal cases, the magistrates’ courts and the Crown Court, appeals in criminal cases, sentencing, the judiciary, the legal profession, lay magistrates, juries and funding. The book then covers the topics needed for Unit 2: judicial precedent, Acts of Parliament, delegated legislation, statutory interpretation, European law and law reform.


Throughout the text I have used my best-selling book, The English Legal System, which many teachers of OCR AS Law are already familiar with, as the basis for this textbook. I have kept to the principles of explaining points simply and clearly, but at the same time providing some depth for the more able students. As well as covering the factual material, each chapter contains critical analysis at a level suitable for AS students.


The text is broken up into manageable ‘bites’ with the use of sub-headings. There are also diagrams and charts to help students with their understanding of topics. Key facts charts are included for each topic to enable students to have an overview of the topics. These charts are also helpful as revision aids.


Newspaper articles, cases and other ‘live’ material are provided in most chapters to illustrate the legal system at work today. Many of these items are also used as a basis for activities and exercises for students to do. There are also application tasks for students based on scenario style questions. Examination questions from the new specification for OCR AS Law are also given at the end of each chapter.


This third edition has been thoroughly updated and includes important changes which have occurred in the legal system since the last edition was published. These include the changes to sentencing and legal aid made by the Legal Aid, Sentencing and Punishment of Offenders Act 2012.


The law is as I believe it to be on 1 January 2013.


Jacqueline Martin
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Chapter 1


Introduction to law
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Newspaper headlines like these are what many people think of when ‘law’ is mentioned. The other main source of information for the ordinary person is television, with real-life programmes such as Crimewatch and fictional series about the police. The headlines and these television programmes all involve criminal cases.


This does not give a complete picture of the law. In fact, the law deals with a very wide variety of different cases and situations. As well as all the criminal cases that we hear so much of, the law also deals with what is called civil law.


The OCR specification you are studying requires you to understand the different ways in which civil and criminal cases are dealt with.
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1.1 Civil law


Civil law is about private disputes between individuals and/or businesses. There are several different types of civil law. Some important areas of civil law are:





•  contract law



•  law of tort



•  family law



•  employment law



•  company law.





This book does not deal with the actual legal rules for any of these areas. It deals only with the system for resolving disputes. However, it is sensible to have some idea of the types of dispute that may be involved in these areas of law.


Law of contract


Consider the following situations:




(a) a family complain that their package holiday did not match what was promised by the tour operator and that they were put into a lower grade of hotel than the one they had paid for


(b) a woman has bought a new car and discovers that the engine is faulty


(c) a man who bought a car on hire-purchase has failed to pay the instalments due to the hire-purchase company.





All these situations come under the law of contract. There are also many other situations in which contracts may be involved. A contract is an agreement between two or more people and that agreement can be enforced by the courts. If a court case is successfully taken for breach of contract, the court will try to put the parties back into the position they would have been in if the contract had not been broken. This is usually done by ordering the person who broke the contract to pay a sum of money in compensation to the other person. This sum of money is called an award of damages. In a very small number of contracts the court may order the person in breach to carry out the contract. This is called specific performance.


Law of tort


Now look at the next list. These also involve disputes between individuals and/or businesses but there is no contract or agreement between them:




(a) a child pedestrian crossing a road is injured by a car whose driver is travelling too fast (the tort of negligence)


(b) a family complain that their health is being affected by the noise and smoke from a factory which has just been built near their house (the tort of nuisance)


(c) a man complains that a newspaper has written an untrue article about him which has damaged his reputation (the tort of defamation).





All these case come under the law of tort. This area of law recognises that there are situations where one person owes a legal responsibility to another. If there is a breach of this responsibility, then the person affected can make a claim under the law of tort. If successful the court will award them damages – a sum of money in compensation for any injury to them, their property or their reputation. Where there is a situation which is continuing (such as in (b) above), it is also possible for the court to order the person causing the problem not to do certain things. The above examples show possible breaches of different torts.


Other areas of law


Other divisions of civil law concentrate on specific topics. Family law covers all disputes that may arise within families. A major part of this is divorce law and who should have the day-to-day care of any children of the family. Employment law covers all aspects of employment. For example, any disputes about unfair dismissal or redundancy come under this area of law. Company law is very important in the business world: it regulates how a company should be formed, sets out the formal rules for running a company, and deals with the rights and duties of shareholders and directors.


As well as these areas of civil law, there are also laws relating to land, to copyright, to marine law and many other topics. So it can be seen that civil law covers a wide variety of situations.


1.2 Criminal law


Criminal law sets out the types of behaviour which are forbidden at risk of punishment. A person who commits a crime is said to have offended against the State and so the State has the right to prosecute them. This is so even though there is often an individual victim of a crime as well. For example, if a defendant commits the crime of burglary by breaking into someone’s house and stealing money and other property, the State will prosecute the defendant for that burglary. But there is also an individual, the person living in the house, who is the victim of the crime. If the State does not prosecute then that individual has the right to prosecute. This happens only rarely in cases where the victim is an individual, but it is common in cases such as cruelty to animals where the RSPCA will often prosecute the offender.


The criminal courts have the right to punish those who break the criminal law. So, at the end of a case where the defendant is found guilty, that defendant will be given a punishment. Such punishments include imprisonment, a community sentence such as unpaid work, a fine, or a ban from driving.


Any individual victim of the crime will not necessarily be given compensation, though where possible the courts do order a defendant to pay compensation as well as punishing him or her.
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Activity


On this page and the next page there are four newspaper articles. Two are about civil cases and two are about criminal cases. Read the articles and answer the questions at the end.


After you have done this activity, read section 1.3 to get a clearer understanding of the differences between the ways civil cases and criminal cases are dealt with in the courts.


Source A


Council worker ran in national sprints while signed off sick


A sprinter who raced in national competitions while signed off sick has been branded a ‘common criminal’ for defrauding his employers and made to pay the money back.


Matthew Thomas, 34, was given four months’ jail suspended for two years and ordered to repay nearly £12,000 he had taken from his employer, Newham council.


Thomas, of Purley, south London, was ordered to carry out 250 hours of unpaid work and pay £8,000 in costs.


In August a jury at Inner London Crown Court found the runner guilty of seven counts of defrauding his employers by false representations. He was cleared of a further three counts of false representation and one of failing to disclose information relating to his athletics coaching.


Adapted from an article in The Guardian, 30 September 2010


Source B


Couple sue wedding photographer


A newly-married couple have successfully sued their wedding photographer after paying £1,450 for a ‘woefully inadequate’ service.


Marc and Sylvia Day were presented with a disc full of pictures from the big day with heads chopped off, inattentive guests and random close-ups of vehicles.


The cutting of the cake was missed and of the 400 images they were sent, only 22 met with their approval.


They have now been awarded compensations by a judge after winning a case for breach of contract against the photographer.


Deputy District Judge Keith Nightingale, found in favour of the Days at Pontefract County Court and criticised Mr Bowers for providing ‘inappropriate’ photos and a ‘woefully inadequate’ service.


He ordered him to pay back £500 from the £1,450 to the Days with £450 in damages, £100 for their loss of earning and £170 in court fees.


Adapted from an article by Paul Stokes in The Daily Telegraph, 5 October 2009


© Telegraph Media Group Limited 2009


Source C


Gun found next to baby


Mohammed Arif was convicted of possessing a firearm and jailed for six years at Birmingham Crown Court on Friday following the discovery in May.


Police were called to a house in the Bordesley Green area of Birmingham in the early hours after reports of a domestic dispute. They found the baby alone inside.


The antique, fully operational, Russian Smith and Wesson .44 revolver, loaded with six bullets, was wrapped in a blanket in the cot. Alongside was a machete.


Arif, 42, initially denied all knowledge of the weapons but his DNA was found on the gun and ammunition.


Taken from an article in The Daily Express, 30 September 2012


Source D


High Court uses Twitter to issue injunction


The High Court has ordered an injunction to be served through the social networking site Twitter for the first time.


In yesterday’s ruling, the court said issuing the writ over the micro-blogging site was the best way to get to an anonymous tweeter who was impersonating a right-wing commentator.


The Twitter account, blaneysbarney, was impersonating Donal Blaney, a lawyer and Conservative blogger. The account, which was opened last month, features a photograph of Mr Blaney followed by a number of messages purporting to be by him.


The Court said that the unknown impostor should stop their activities and that they should reveal themselves to the court. The owner of the fake account will receive the writ next time they enter the site.


Taken from an article in The Times, 2 October 2009


Source E


Angry drinker poured half a pint of ale over ‘grizzling’ toddler because the noise disturbed his lunch


A grandfather poured beer over a crying toddler in a pub because the noise ruined his lunch plans, a court heard today.


Danny Polak, 64, lost his temper when 15-month-old Finlay White started making ‘grizzling’ sounds in the Ernehale pub in Arnold, Nottinghamshire.


He soaked the toddler in ale and then kicked the boy’s mother, Rachel Atkin, in the backside when she went to confront him.


Polak was fined £355 and ordered to pay £50 in compensation when he appeared at Nottingham Magistrates’ Court and admitted two counts of assault.


Taken from an article by Rob Preece in the Daily Mail, 15 October 2012
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Questions




1. Identify which of these articles is referring to civil cases and which to criminal cases. (If you wish to check that you are right before continuing with the rest of the questions, turn to Appendix 1 at the back of the book.)


2. Look at the articles which you have identified as civil cases and state in which courts the cases were dealt with.


3. Look at the articles which you have identified as criminal cases and state in which courts the defendants were tried.


4. In the criminal cases, two of the defendants pleaded guilty. Who made the decision about whether the defendant was guilty in the other case?


5. What remedies did the people taking the civil cases receive as a result of winning their cases?


6. In the criminal cases the defendants received punishment. List the different punishments used in the cases.
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1.3 Differences between civil and criminal law


There are many differences between civil cases and criminal cases. The newspaper articles on the previous pages show some of these differences. There are other differences as well and it is important to understand fully the distinctions between civil and criminal cases.




[image: ]




1.3.1 Purpose of the law


Civil law upholds the rights of individuals and the courts can order compensation in an effort at putting the parties in the position they would have been in if there had not been any breach of the civil law.


Criminal law is aimed at trying to maintain law and order. So, when a person is found guilty of an offence, that offender will be punished. There is also the aim of trying to protect society and this is the justification for sending offenders to prison.


1.3.2 Person starting the case


In civil cases the person starting the case is the individual or business which has suffered as a result of the breach of civil law.


Criminal cases are taken on behalf of the State, and so there is a Crown Prosecution Service responsible for conducting most cases. However, there are other State agencies which may prosecute certain types of offence, for example the Environment Agency which prosecutes pollution cases.


The person starting the case is given a different name in civil and criminal cases. In civil cases they are called the claimant, while in criminal cases they are referred to as the prosecutor.


1.3.3 Courts


The cases take place in different courts. In general, civil cases are heard in the High Court or the County Court. The High Court deals with more serious cases while the County Court deals with cases of lower value. (Note that some civil matters, especially family cases, can be dealt with in the Magistrates’ Courts – see section 11.5 for further details.)


In both the High Court and the County Court a judge will try the case. It is very rare to have a case tried by a jury in a civil matter. See Chapter 12 for details of when a jury might be used in a civil case.


Criminal cases will be tried in either the Magistrates’ Courts or the Crown Court. The Magistrates’ Courts deal with less serious offences and the case is tried by a panel of lay magistrates or by a single legally qualified District Judge. Serious offences are tried in the Crown Court. The case is tried by a judge sitting with a jury. The judge decides points of law and the jury decide the verdict of ‘guilty’ or ‘not guilty’.


1.3.4 Standard of proof


Criminal cases must be proved ‘beyond reasonable doubt’. This is a very high standard of proof, and is necessary since a conviction could result in the defendant serving a long prison sentence.


Civil cases have to be proved ‘on the balance of probabilities’. This is a much lower standard of proof, where the judge decides who is most likely to be right. This difference in the standard of proof means that it is possible for a defendant who has been acquitted in a criminal case to be found liable in a civil case based on the same facts. Such situations are not common, but one is illustrated in the following article.
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Judgment overtakes Brink’s-Mat accused 11 years later


Eleven years after a man was acquitted of the £26 million Brink’s-Mat bullion robbery, a High Court judge ruled that he was involved and must repay the value of the gold.


Anthony White, acquitted at the Old Bailey in 1984 of taking part in Britain’s biggest gold robbery, was ordered to repay the £26,369,778 value and £2,188,600 in compensation. His wife Margaret was ordered to pay £1,084,344. Insurers for Brink’s-Mat had sued the couple for the value of the proceeds.


Mr Justice Rimmer told Mr White that his acquittal did not mean that the Old Bailey jury had been satisfied he was innocent; only that he was not guilty according to the standard of proof required in criminal cases…


The case against the Whites is the latest and almost the last in a series of actions since the 1983 robbery brought by insurers for Brink’s-Mat against people either convicted or suspected of taking part in the robbery.


Using the lower standards of proof in civil courts and in actions for seizure of assets, lawyers believe that they will recoup at least £20 million.


Taken from an article by Stewart Tendler in The Times, 2 August 1995
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	CIVIL CASES

	CRIMINAL CASES






	Purpose of the law

	To uphold the rights of individuals

	To maintain law and order; to protect society






	Person starting the case

	The individual whose rights have been affected

	Usually the State, through Crown Prosecution Service






	Legal name for that person

	Claimant

	Prosecutor






	Courts hearing cases

	County Court or High Court
Some cases dealt with in tribunals

	Magistrates’ Court or Crown Court






	Standard of proof

	The balance of probabilities

	Beyond reasonable doubt






	Person/s making the decision

	Judge
Very rarely a jury

	Magistrates in Magistrates’ Courts
OR
A judge and jury at the Crown Court






	Decision

	‘Liable’ or ‘not liable’

	‘Guilty’ (convicted) or ‘not guilty’ (acquitted)






	Powers of the court

	Usually an award of damages. Also possible: injunction, specific performance of a contract, rescission or rectification

	Prison, community sentence fine, discharge, driving ban







Figure 1.2 Differences between civil and criminal cases


1.3.5 Outcome of case


A defendant in a civil case is found ‘liable’ or ‘not liable’. A defendant in a criminal case is found ‘guilty’ or ‘not guilty’. Another way of stating this in criminal cases is to say that the defendant is ‘convicted’ or ‘acquitted’.


At the end of a civil case, anyone found liable will be ordered to put right the matter as far as possible. This is usually done by an award of money in compensation, known as damages, though the court can make other orders such as an injunction to prevent similar actions in the future or an order for specific performance (where the defendant who broke a contract is ordered to complete that contract).


At the end of a criminal case a defendant found guilty of an offence may be punished.
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Exam tips


The table above gives some key terms and ways of describing legal personnel and matters connected with the legal process which will be important throughout your study of Law. You should try to master them as your script will appear more confident to an examiner if you can use these terms accurately in the right context. These terms will also be important in the second year of the course; the ones you use will vary depending on whether you are studying Criminal Law, Contract Law or the Law of Tort, so it’s worth getting them right now!
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1.4 Double liability


It is possible for the same incident to give rise to both civil and criminal liability. This occurs most often where someone is injured as a result of another person’s bad driving. The driver can then be prosecuted in the criminal courts for a driving offence and also the injured person can claim against the driver in the civil courts. This next newspaper article shows a case where this happened.
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Record £8.5 million for woman hit by car


A 22-year-old woman who suffered serious brain damage in a road accident nine years ago has been awarded £8.5 million, believed to be a record for a personal injury case (Frances Gibb writes).


Leanne Evans was hit by a 79-year-old driver on a pelican crossing in Birmingham when she was 13. The driver was fined £75 and convicted of careless driving.


Leanne now needs round-the-clock attention from eight carers, has severe memory impairment and uses a wheelchair.


Her father, Ivor Evans, said: ‘We are very pleased for Leanne. This award will at least give her a limited quality of life and allow her to enjoy some of the things that every other 22-year-old likes to do, like going to pop concerts, going to the theatre and having a holiday, as well as making sure she has all the medical care that she needs.’


The Times, 15 March 2007
© The Times/NI Syndication
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In this article the criminal case was the one in which the driver was convicted of careless driving. The civil case is the one in which the injured girl was awarded £8.5 million.


[image: ]







Activity


Look through newspapers to find articles about court cases. When you have found an article, use your knowledge about civil and criminal cases to decide what type of case it is.


If you are having difficulty finding civil cases, try searching for the phrase ‘High Court’ or ‘County Court’ in newspapers online at the following websites:


www.express.co.uk
www.dailymail.co.uk
www.telegraph.co.uk





[image: ]






[image: ]







Self-Test Questions




1 Who will start the case in:







    (a) a civil case


    (b) a criminal case?







2 Which courts try:







    (a) civil cases


    (b) criminal cases?







3 What is the standard of proof in:







    (a) a civil case


    (b) a criminal case?







4 Give two types of law that are part of the civil law.


5 Explain what is meant by ‘double liability’.
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1.5 Human rights and the English legal system


The Human Rights Act 1998 incorporated the European Convention on Human Rights into UK law. This is important, as it has affected many areas of the English legal system. This section explains key rights under the Convention and also gives a brief summary of some of the effects on our legal system.


1.5.1 The European Convention on Human Rights


The Convention sets out the rights that the people of Europe should have. These are:





•  the right to life (Art 2), though it is recognised that states may impose the death penalty for certain crimes



•  the right not to be tortured or subjected to inhumane or degrading treatment (Art 3)



•  the forbidding of slavery (Art 4)



•  the right to liberty (Art 5), although limitations on this right are permitted so that people who are lawfully arrested or held in custody for trial or given a prison sentence by a court can be detained



•  the right to a fair trial (Art 6)



•  the right not to be punished except according to law (Art 7)



•  the right to respect for private and family life (Art 8).





The Convention also sets out freedoms which people should be able to enjoy. These include freedom of:





•  thought, conscience and religion



•  expression



•  assembly and association.





1.5.2 Effect on the English legal process


Before the Convention was incorporated into our law by the Human Rights Act 1998, anyone who wanted to complain of a breach of human rights had to take their case to the European Court of Human Rights. If the United Kingdom was found to be in breach of the Convention, the Government did not have to change the law. However, in some cases it did do so. An example is T v United Kingdom; V v United Kingdom (1999) (see Criminal trials, below).


Since the Convention was incorporated, people can rely on the rights it gives in our courts. In addition, there have been some changes in our legal system in order to comply with the Convention. Some of these are explained below. These points are not the only way in which the English legal system has been affected by the European Convention on Human Rights. However, they give some illustration of how wide-ranging the effect has been on our legal system.


Civil cases


An appeal route for small claims cases was created. Previously there had been no appeal for small claims cases. This would have breached Art 6 of the Convention – the right to a fair trial.


Criminal trials


In the case of T v United Kingdom; V v United Kingdom (1999), the European Court of Human Rights had ruled that there was a breach of Art 6. In the case, a boy of 10 and a boy of 11 were tried in the Crown Court for murder. The European Court of Human Rights held that the formality of a Crown Court trial would have made it difficult for the boys to understand what was happening. This meant that the trial was not fair and there was a breach of the European Convention.


Following this decision, trials of juveniles at the Crown Court were altered to make the trial process less formal.


Sentencing


Where an offender is sentenced to prison for life, it is usual to set a minimum period which must be served before the offender can be considered for parole. This minimum sentence used to be set by the Home Secretary (a Government Minister). The European Court of Human Rights held that this was a breach of the European Convention. This has been changed so that judges are now responsible for setting any minimum period.


Judicial appointment


Part-time judges in this country used to be appointed for a period of three years. After this time they could then be appointed for further periods of three years. In addition, the appointment was made by the Lord Chancellor (a Government Minister). The length of appointment was changed to five years as it was thought that the shorter period meant that there was a risk of the judges not being sufficiently independent from the Government. This would have been a breach of the European Convention.


1.5.3 Effect on sources of law


As well as affecting our legal system, the Human Rights Act 1998 sets out three important matters for the way our law is made and interpreted. These affect the making of Acts of Parliament, decisions on points of law by judges and the way in which judges interpret new laws. Each of these is explained below.


Acts of Parliament


When a new potential Act of Parliament (known as a Bill) is put before Parliament, there must be a statement as to whether it is compatible with the Convention rights or not.
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Self-Test Questions




1 List three rights or freedoms which are given by the European Convention on Human Rights.


2 Which Act incorporates the Convention into English law?


3 Give an example of a change that has had to be made in the English legal system so that it complies with the Convention.


4 What statement has to be included in a new Act of Parliament in respect of human rights?


5 What effect does the Convention have on the system of judicial precedent?
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Precedent


Section 2(1)(a) of the Human Rights Act 1998 states that our courts must take into account any judgment or decision of the European Court of Human Rights. This means that judges, when deciding a case, must look at human rights cases, as well as our own English law.


Statutory interpretation


Section 3 of the Act states that, so far as it is possible to do so, all legislation (that is, Acts of Parliament and other laws made in this country) must be given effect so that it is compatible with the European Convention. For example, if the wording of an Act of Parliament has two possible meanings, then the meaning which fits with the European Convention is the one that must be used.
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Exam tips


The OCR specification will not require you to answer a question based directly on the material in this chapter but it does give you a vital overview of the way the law works and the inter-relationships between its different branches. It is very important for you to realise that the Law touches people’s lives in many different ways and it gives you a sense of its role in a democratic society. Once you understand that you are better placed to learn about specific types of Law and to appreciate, for example, how the process of sentencing a defendant in a criminal case has to take account of several different elements, and that there may also be wider consequences as the legal rules need to be applied consistently and make some attempt to do justice.
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Chapter 2


Civil cases
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As already stressed in Chapter 1, it is important to understand the differences between civil cases and criminal cases. Civil cases cover a wide range of matters, so there cannot be a very specific definition which will cover all of them. However, a basic definition for civil claims is to say that these arise when an individual or a business believes that their rights have been infringed in some way. Some of the main areas of civil law are contract law, the law of tort, family law, employment law and company law.


As well as dealing with different areas of law, the types of dispute that can arise within the field of civil law are equally varied. A company may be claiming that money is owed to it (contract law); this type of claim may be for a few pounds or for several million. An individual may be claiming compensation for injuries suffered in an accident (the tort of negligence), while in another tort case the claim might not be for money but for another remedy, such as an injunction to prevent someone from building on disputed land. Other types of court orders include the winding-up of a company which cannot pay its debts or a decree of divorce for a marriage that has failed. The list is almost endless.
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2.1 Negotiation


In most civil matters people regard a court case as a last resort and will try to resolve the problem without going to court, so that when a dispute arises it is likely that some form of negotiation will take place. The most usual situation is that the person making the complaint will either go to see the other side and explain the problem (this is common where shoppers take back sub-standard goods) or they will write to the other side, setting out the complaint. Many cases will be resolved at this stage by the other party agreeing to refund money, change goods, pay the debt or take some other desired action.


In fact, research in 2007 found that 89 per cent of people try some form of alternative way of resolving the dispute before starting a court case.


The need to try to settle any dispute is stressed in the leaflets issued by the Court Service on taking action in court.


Their leaflet, I’m in a dispute – what can I do?, includes the following:




Do all disputes have to be settled in court?


No. Going to court should always be a last resort. It can be expensive, stressful and time consuming.


Before going to court you should always try to reach an agreement. For example, if you are in dispute with an organisation, you should use the organisation’s complaints procedure before thinking of making a claim through the court.


If you make a claim through the court without making any effort to reach an agreement first, you may find that the judge will hold this against you when considering payment of costs in the cases. You may not get your costs back, or the court may order you to pay the other party’s costs, even if you win the case.


Other ways you might try to reach an agreement include processes like negotiation, mediation and arbitration. They are often more informal than the court process.





Legal advice


If the other party will not settle the claim, then the aggrieved person must decide whether they are prepared to take the matter further. The most common next stage is to obtain legal advice and perhaps have a solicitor write to the other person. This may lead to a ‘bargaining’ situation where a series of letters is written between the parties and eventually a compromise is reached. However, if, after all this, the other side refuses to pay the debt or compensation or whatever else is claimed, then the aggrieved person must decide if the matter is worth pursuing any further. This may involve starting a court case or using an alternative form of dispute resolution (ADR); these alternatives are considered in the next chapter.


Going to court


Taking a case to court can be an expensive exercise, even if you decide to ‘do it yourself’ and not use a lawyer. There will be a court fee based on the type and size of the claim. This can be claimed back from the other party if you win the case, but there is always the risk that you will lose the case and have to pay the other side’s costs. Even if you win, your problems may not be over as the other person may not have enough money to pay the claim and refund your costs. If the case is complicated it could take years to complete and may cost thousands of pounds.


Given these problems, it is not surprising that many people who believe they have a good claim decide not to take court action.


Starting a court case does not mean that it will actually go to court. The vast majority of cases are settled out of court, so that fewer than five per cent of all cases started in the civil courts get as far as a court hearing. This is because the dispute is a private one between the parties involved and they can settle their own dispute at any time, even after court proceedings have been started.


2.2 Starting a court case


The civil justice system was reformed in 1999 following the Woolf Report (see section 2.6).


Parties are encouraged to give information to each other, in an attempt to prevent the need for so many court cases to be started. So, before a claim is issued, especially in personal injury cases, a pre-action ‘protocol’ should be followed. This is a list of things to be done. If the parties do not follow the procedure and give the required information to the other party, they may be liable for certain costs if they then make a court claim.


The information is usually in a letter explaining brief details of how the claim arises; why it is claimed that the other party is at fault; details of injury or other damage; and any other relevant matters. The defendant is then given three months to investigate the claim and must then reply, setting out if liability is admitted or if it is denied, with the reasons for the denial.


If expert evidence is going to be needed, then the parties should try to agree to use one expert. This should lead to many claims being settled, but there will still be some which need to go to court.


2.2.1 Which court to use


Where the decision is made to go to court, then the first problem is which court to use. The two courts which hear civil cases are:





•  the County Court and



•  the High Court.





For cases where the claim is for £25,000 or less, the case must be started in the County Court. For larger claims the claimant can usually choose to start a case in either the County Court or the High Court. However, there are some restrictions. These are that:





•  personal injury cases for less than £50,000 must be started in the County Court, and



•  all defamation actions must be started in the High Court.





So, for most cases over £25,000 a claimant will be able to choose the most convenient court for starting the case. The main points to consider in making the decision are the amount that is being claimed and whether the case is likely to raise a complex issue of law.


Jurisdiction


The type of case a court deals with is referred to as the jurisdiction of the court. The jurisdiction of the County Court is very wide, as it can hear cases of any amount. Also, it can hear claims about almost every type of civil law. This means it can hear contract cases, tort cases and land law cases (such as a claim for unpaid rent or a claim to get possession of land back from a tenant). The court can also deal with family cases, especially divorce and any related disputes about custody of the children, property or maintenance. Jurisdiction of the County Court is dealt with further in section 2.4.


If the High Court is chosen, then there is the question of which division to use. There are three divisions dealing with different types of law. These are:





•  the Queen’s Bench Division



•  the Chancery Division and



•  the Family Division.





The jurisdiction of the three divisions of the High Court is explained at section 2.5. The jurisdiction of all the courts is also shown in Figure 2.3.


2.2.2 Issuing a claim


If you are using the County Court, then you can choose to issue the claim in any of the 220 or so County Courts in the country. If you are using the High Court, then you can go to one of the 20 District Registries or the main court in London.


You need a claim form called ‘N1’ (see Figure 2.1). The court office will give you notes explaining how to fill in the form.


Court staff can help to make sure that you have filled in the claim form properly, or you may receive help from advice centres or a Citizens’ Advice Bureau. To issue the claim, the completed form must be taken to the court office. A court fee for issuing the claim has to be paid. This fee varies according to how much the claim is for.


At the beginning of 2013 the fee for a claim of up to £300 was £35, with the maximum fee for a small claim (under £5,000) being £120. At the top end of the scale, claims of over £300,000 had a fee of £1,670.
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Internet Research


Look up court forms such as N1 on the website www.courtservice.gov.uk.


Also use that website to find guidance on starting cases in the County Court.
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2.2.3 Defending a claim


When the defendant receives the claim form there are several routes which can be taken. They may admit the claim and pay the full amount. Where this happens, the case ends; the claimant has achieved what was wanted.


In other cases the defendant may dispute the claim. If the defendant wishes to defend the claim, he must send either an acknowledgement of service (Form N9) or a defence to the court within 14 days of receiving the claim. If only an acknowledgement of service is sent, then the defendant has an extra 14 days in which to serve the defence.


If the defendant does not do either of these things, then the claimant can ask the court to make an order that the defendant pays the money and costs claimed. This is called an order in default.
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Self-Test Questions




1 What is normally tried instead of starting a civil court case?


2 What problems are there in taking a civil case to court?


3 What is a pre-action protocol?


4 Which are the two courts that hear civil cases?


5 How is a claim issued in a civil case?
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2.2.4 The three tracks


Once a claim is defended, the court will allocate the case to the most suitable ‘track’ or way of dealing with the case. The decision on which track should be used is made by the District Judge in the County Court or the Master (a procedural judge) in the High Court. The tracks are:




1. The small claims track
This is normally used for disputes under £5,000, except for personal injury cases and housing cases where the limit is usually £1,000.


2. The fast track
This is used for straightforward disputes of £5,000–£25,000.


3. The multi-track
This is for cases over £25,000 or for complex cases under this amount.





Note that the limit for small claims is likely to be increased to at least £10,000.


Allocation questionnaire


To help the judge consider to which track a claim should be allocated, both parties are sent an allocation questionnaire. This asks which track the parties think is suitable, and also for details of the case. The judge uses this information to decide which track is the most suitable.


Transfer of cases


For claims over £25,000 there may also be a decision to transfer the case from the County Court to the High Court or vice versa. Usually, claims of less than £25,000 are tried in the County Court, while claims for between £25,000 and £50,000 are generally tried in the court in which the proceedings were started. Claims for over £50,000 are usually tried in the High Court. This is shown in Figure 2.2.


We will now go on to consider the different courts and tracks.


2.3 Small claims


Clearly, it is important to have a relatively cheap and simple way of making a claim for a small amount of money, otherwise the costs of the action will be far more than the amount in dispute. For that reason, the small claims procedure was started in 1973, and originally only claims of up to £75 could be made there. The limit has since been raised several times, especially in 1991 when the limit was increased to £1,000; in 1996, after the Woolf Report, the limit was increased to £3,000; and in 1999 it became £5,000. This is the current limit, but this is likely to be increased to at least £10,000 in the near future.






	Value of claim

	Court in which case will usually be tried






	Under £5,000

	County Court small claims procedure






	£5,000–£25,000

	County Court fast-track procedure






	£25,000–£50,000 

	Either High Court or County Court multi-track procedure






	Over £50,000

	High Court multi-track procedure







Figure 2.2 Summary of where cases are likely to be tried


2.3.1 Small claims procedure


People are encouraged to take their own case so that costs are kept low. However, under the rules, small claims cases are started in the same way as all other cases. The use of lawyers is discouraged. It is possible to have a lawyer to represent you at a small claims hearing, but the winner cannot claim the costs of using a lawyer from the losing party.


Small claims cases are usually heard in private, but they can be heard in an ordinary court. The procedure allows the District Judge to be flexible in the way he hears the case. District Judges are encouraged to be more inquisitorial and are given training in how to handle small claims cases, so that they will take an active part in the proceedings, asking questions and making sure that both parties explain all their important points.


2.3.2 Advantages of small claims




1. The cost of taking proceedings is low, especially for claims under £1,000.


2. If you lose, you will not have to pay the other person’s lawyers’ costs.


3. People do not have to use lawyers, but can take the case themselves.


4. The procedure is quicker than for other cases.


5. The District Judge should help the parties to explain their case.





2.3.3 Disadvantages of small claims




1. Legal funding for paying for a lawyer is not available, though it may be possible to fund the case through a ‘no win, no fee’ arrangement (see Chapter 13).


2. Where the other side is a business, they are more likely to use a lawyer. This can put an unrepresented claimant at a disadvantage.


3. Research by John Baldwin has shown that District Judges are not always very helpful to unrepresented claimants.


4. Even when you win your case, it does not mean that you will get your money from the defendant. Only about 60 per cent of successful claimants actually received all the money awarded by the court.
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Self-Test Questions




1 What is the lowest amount for which a claim can be started in the High Court?


2 In which court must claims for personal injury of less than £50,000 be started?


3 What are the three tracks and the normal financial limits on cases they hear?


4 Give three advantages of the small claims procedure.


5 Give three disadvantages of the small claims procedure.








[image: ]






2.4 County Court


There are about 220 County Courts; most major towns have a court. The courts can try nearly all civil cases. The main types of cases are:





•  all contract and tort claims



•  all cases for the recovery of land



•  disputes over partnerships, trusts and inheritance up to a value of £30,000



•  divorce cases.





Note that the Crime and Courts Bill 2012–13 has provision to create a new separate Family Court. All family matters currently dealt with in the County Court will be eventually transferred to this new court.


The County Court can try small claims, fast-track and multi-track cases. Its workload is much greater than that of the High Court. About two million cases are started in the County Courts each year.


Despite the large number of cases started, only a small number of cases actually proceed to a trial. Most cases settle, especially those involving claims in contract or tort. This means that the parties come to an agreement, so there is no need for the case to continue.


Cases will nearly always be heard in open court and members of the public are entitled to attend. The exceptions to this are cases involving family matters, for example maintenance hearings, and proceedings under the Children Act 1989, which are heard in private. The whole hearing is more formal and many claimants and defendants will be represented, usually by a solicitor but sometimes by a barrister.


The winner of a case may claim costs, including the cost of legal representation. All this makes a case in the County Court much more expensive than one in the small claims track.


Cases are usually heard by Circuit Judges, although District Judges hear lower-value cases. In rare cases it is possible for a jury of eight to sit with the judge. (For further information on the use of juries in civil cases, see Chapter 12.)


2.4.1 Fast-track cases


Claims between £5,000 and £25,000 needed a faster and cheaper method of being dealt with. In 1998, before the Woolf reforms, the statistics showed that the average wait for cases in the County Court was 85 weeks from the issue of the claim to the actual hearing in court. As well as delay, cases were too expensive. Indeed, the Woolf Report found that the costs of cases were often higher than the amount claimed.


‘Fast track’ means that the court will set down a very strict timetable for the pre-trial matters. This is aimed at preventing one or both sides from wasting time and running up unnecessary costs. Once a case is set down for hearing, the aim is to have the case heard within 30 weeks. After 1999, there was a great improvement, with cases heard more quickly. However, after reaching a low of 48 weeks’ waiting time in 2009, the average wait in 2011 for a hearing increased to 56 weeks.


The actual trial will usually be heard by a District Judge and take place in open court with a more formal procedure than for small claims. In order to speed up the trial itself, the hearing is limited to a maximum of one day and the number of expert witnesses restricted, with usually only one expert being allowed.


The Government’s consultation paper, Solving Disputes in the County Court (2011) pointed out that for lower level claims, the cost of a case was often greater than the amount claimed.


2.4.2 Multi-track cases


Claims for more than £25,000 are usually allocated to the multi-track. If the case was started in a County Court then it is likely to be tried there, though it can be sent to the High Court. The case will be heard by a Circuit Judge who will also be expected to ‘manage’ the case from the moment it is allocated to the multi-track route. The judge can set timetables and also ask the parties to try an alternative method of dispute resolution in an effort to avoid a full court hearing.


2.5 High Court


The High Court is based in London but also has judges sitting at 26 towns and cities throughout England and Wales. It has the power to hear any civil case and has three divisions, each of which specialises in hearing certain types of case. These divisions are the Queen’s Bench Division, the Chancery Division and the Family Division.
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2.5.1 Queen’s Bench Division


The President of the Queen’s Bench Division is the Lord Chief Justice and there are about 70 judges sitting in the division. It deals with contract and tort cases where the amount claimed is over £50,000, though, as seen earlier in this chapter, a claimant can start an action for any amount of £25,000 and above. Only multi-track cases are dealt with in the High Court.


Usually cases are tried by a single judge but there is a right to jury trial for fraud, libel, slander, malicious prosecution and false imprisonment cases. When a jury is used there will be 12 members.


Cases in the High Court are expensive and can take a long time. The average time between issuing a claim and the trial is about three years. Cases are expensive because of court fees and the need to use lawyers. It can cost over £1,000 to issue a claim in the High Court and another £1,000 to set the case down for a hearing.


Judicial review


The Queen’s Bench Division also has important supervisory functions over inferior courts and other bodies with decision-making powers, such as Government Ministers or local councils. Judicial review is concerned with whether a decision-making process has been carried out legally, as distinct from the merits of the decision in question.


2.5.2 Chancery Division


The Chancellor of the High Court is technically the head of the division. There are about 17 High Court judges assisting in the division. The main business of this division involves disputes concerned with such matters as insolvency, for both companies and individuals, the enforcement of mortgages, disputes relating to trust property, copyright and patents, intellectual property matters and contested probate actions. There is also a special Companies Court in the division which deals mainly with winding up companies.


Juries are never used in the Chancery Division and cases are heard by a single judge. The criticisms of cost and delay which apply to the Queen’s Bench Division apply equally to the Chancery Division.


2.5.3 Family Division


The head of this division is the President, and 17 High Court judges are assigned to the division. It has jurisdiction to hear wardship cases and all cases relating to children under the Children Act 1989. It also deals with other matters regarding the family, such as declarations of nullity of marriage, and grants probate in non-contentious probate cases.
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Cases are heard by a single judge and, although juries were once used to decide defended divorce cases, they are not now used in this division.


Note that the Crime and Courts Bill 2012–13 has provision to create a new, separate Family Court. All family matters currently dealt with in the Family Division will be eventually transferred to this new court.
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Self-Test Questions




1 What are the monetary limits on a fast-track claim?


2 In which court will fast-track cases be dealt with?


3 How does the court try to make sure that fast-track cases proceed quickly?


4 In which courts can multi-track cases be dealt with?


5 What are the three divisions of the High Court?
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Activity


Advise the people in the following situations:




1. Sarah has bought a combined TV and DVD player costing £270 from a local electrical superstore. The DVD player has never worked properly, but the store has refused to replace it or to refund the purchase price to Sarah. She wishes to claim against the store. Advise her as to which court to start the case in and how she should go about this. Also explain to her the way in which the case will be dealt with if the store defends it and there is a court hearing.


2. Thomas has been badly injured at work and alleges that the injuries were the result of his employer’s failure to take proper safety precautions. He has been advised that his claim is likely to be worth £200,000. Advise him as to which court or courts could hear his case.


3. Imran wishes to start an action for defamation against a national newspaper. Advise him as to which court he should use and explain to him who tries defamation cases.
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2.6 The Woolf reforms


The present system of civil justice is based on the reforms recommended by Lord Woolf in his report Access to Justice (1996).


In 1995 Lord Woolf stated that a civil justice system should:





•  be just in the results it delivers



•  be fair in the way it treats litigants



•  offer appropriate procedures at a reasonable cost



•  deal with cases at a reasonable speed



•  be understandable to those who use it



•  provide as much certainty as the nature of particular cases allows



•  be effective, adequately resourced and organised.





The Report found that virtually none of these points was being achieved in the civil courts, and criticised the system for being unequal, expensive, slow, uncertain and complicated. The report contained 303 recommendations. The most important ones proposed were:





•  extending small claims up to £3,000 (brought in at £5,000)



•  a fast track for straightforward cases up to £10,000 (brought in at £15,000 and now £25,000)



•  a multi-track for cases over £10,000, with capping of costs



•  encouraging the use of alternative dispute resolution



•  giving judges more responsibility for managing cases



•  more use of information technology



•  simplifying documents and procedures and having a single set of rules governing proceedings in both the High Court and the County Court



•  shorter timetables for cases to reach court and for lengths of trials.





2.6.1 The Civil Procedure Rules


From 26 April 1999, new Civil Procedure Rules (CPR) were brought into effect. These use much simpler language than previous rules. They also changed the vocabulary used in court cases. For example, anyone starting a civil case is now called the ‘claimant’; previously the term used in most cases was the ‘plaintiff’. The document used to start cases is a ‘claim form’, rather than a ‘writ’ or a ‘summons’. The new terms are used in this book, but the old terms still appear in reports of cases decided before April 1999.


Overriding objective


Rule 1.1 of the Civil Procedure Rules states that the overriding objective is to enable the court to deal with cases justly. This means that courts should try to:





•  ensure that the parties in any case are on an equal footing



•  save expense



•  deal with cases in a way which is proportionate to:







    – the amount involved (that is avoid the costs of the case being more than the amount claimed)


    – the importance of the case (for example, is there a major point of law involved?)


    – the complexity of the issues in the case








•  ensure that the case is dealt with quickly and fairly



•  allocate an appropriate share of the court’s resources (so smaller claims do not take up more time than they justify).





Judicial management of cases


Judges have more control over proceedings than previously. They can set timetables and make sure that the parties do not drag out a case unnecessarily. Rule 1.4 of the Civil Procedure Rules explains that as well as fixing timetables, ‘active case management’ by judges includes:





•  identifying the issues at an early stage



•  deciding which issues need investigation and trial



•  encouraging the parties to use alternative dispute resolution if this is appropriate



•  dealing with any procedural steps without the need for the parties to attend court



•  giving directions to ensure that the trial of a case proceeds quickly and efficiently.





2.6.2 The effects of the Woolf reforms


Research into the effect of the Woolf reforms has found that:





•  the culture of litigation has changed for the better, with cooperation between the parties improving



•  delay between issuing a claim and the court hearing has been reduced, but pre-action protocols and other pre-issue work mean that, overall, delay has not really improved



•  case management conferences are felt to be one of the major successes of the CPR



•  there is a more uniform procedure across the country



•  there is a very high rate of settlement, often more than 60 per cent and in some courts over 80 per cent



•  there has been little or no increase in ADR and out of court mediation: in practice judges rarely stay cases for mediation, and ADR has not become incorporated into the court process



•  costs have increased overall as a result of being front-loaded. In particular, costs in fast-track cases are disproportionate



•  the courts are still under-resourced and the IT systems ‘primitive’ compared with those used by practitioners.





In 2011, the Government in their consultation paper, Solving Disputes in the County Court, pointed out that it was 15 years since the Woolf Report and the system has not kept pace with the ‘major economic and social shifts that have taken place since’. They believe that the system needs to focus more on dispute resolution and debt recovery, rather than the ideals of ‘justice’. In particular, they pointed out that the costs of taking a case to court are often more than the amount claimed. The ideal is that disputes:
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