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Understanding presidential power is central to understanding the American presidency and its place in politics. The nation looks to the president for direction on an ever-growing number of domestic and foreign policy issues and expects him or her to achieve results and make progress. Right or wrong, this is the political reality, and one that is unlikely to change in the near future. Given this, how can presidents effectively exercise power to achieve their goals while still remaining within the rightful bounds and limits of the office? This major dilemma has been—and will continue to be—one that presidents have grappled with, and it forms the heart of this book.


This book brings together in one volume what I believe are the major theories and dilemmas of presidential power. It interlaces a number of strands of my scholarly interests and my research that has spanned more than three decades. As a graduate student at Princeton, I had the good fortune to work with Fred I. Greenstein. His pursuit, on the basis of new archival evidence, of constructing a different understanding of Dwight D. Eisenhower’s presidency fascinated me. Greenstein’s research revealed a more nuanced leadership style, and it was a game changer: not only did it suggest a more successful Eisenhower presidency but it also differed markedly from conventional wisdom that assumed a president needed to be a hands-on, direct bargainer.


I was inspired to delve in, and one of my earliest publications examined Eisenhower’s battle with Democrats in Congress over the federal budget in 1957. Leading presidential scholars of the period, such as Richard E. Neustadt, as well as contemporary observers often use the budget battle of 1957 as an example of Ike at his worst. My research not only depicted a more engaged Eisenhower but also demonstrated that he deployed a varied and more complex set of strategies to attain his policy goals.


My inquiry into the presidency and budget politics continued with the early Reagan presidency. Reagan enjoyed remarkable success during his first year in office, achieving significant budget cuts and tax reform, but he encountered resistance from Congress in subsequent years. In my view, the latter resulted from Reagan’s lack of flexibility during the remainder of his first term. But at the time I noted two other factors. One was his successful deployment of direct public appeals to pressure Congress to follow his policy lead. Reagan was not the first president to use this tactic, but his communication skills and his ability to build public support served him very well in 1981. The second factor was Reagan’s changing political fortunes after his first year. At the time, I had only a glimmer of understanding of the shifting political opportunities and challenges presidents face as they advance through their term or terms in office. Since then, I have developed a longtime interest in this area and have focused much of my research on presidents’ transition to office, its effects on early presidential efforts, as well as the dynamics of the second term.


Political history has always fascinated me. In the early 1990s, I greatly benefited from working with Herbert Brownell in writing his memoirs. Brownell was Eisenhower’s first attorney general and, before that, presidential candidate Thomas E. Dewey’s chief political adviser. Herb was not only a delight to work with but also significantly enhanced my understanding of the politics of the time. Of all my scholarly efforts over the years, this one I most enjoyed and fondly recollect.


Writing this book has enabled me to bring together my scholarly work and gave me the opportunity to share with my colleagues how I have structured my presidency courses over the years. Many deserve thanks for making this book possible, but first and foremost I am indebted to students at the University of Vermont who took my courses on the American presidency: they provided me with continuous dialogue and feedback. I want to thank Craig Rimmerman for inviting me to submit a proposal for his Dilemmas in American Politics series for Westview Press. Initially, I did not think I had the time to write it, but he persevered. I especially want to thank Ada Fung, senior editor at Westview Press, for her astute guidance. Dear reader, she has saved you from much unneeded professorial verbiage. Well done, Ada! Sincere gratitude to the Westview Press team: Acquisitions Director Grace Fujimoto, Sales and Marketing Director Renee Malis, Senior Marketing Manager Victoria Henson, my project editor Carolyn Sobczak, and my copyeditor Christina Yeager.


I would also like to thank the many reviewers whose feedback helped make this book better, including Christopher Banks (Kent State University), Samuel Bassett (Lake Forest College), Meena Bose (Hofstra University), Matthew Dickinson (Middlebury College), Victoria Farrar-Myers (Southern Methodist University), Phillip Henderson (Catholic University), James Josefson (Bridgewater College), James Pfiffner (George Mason University), Adam Warber (Clemson University), and others who wish to remain anonymous. A special thanks also to my “aides-decamp” in the Dean’s office: Sally Bartlett, Lise Larose, and Molly Nilan.


Last, but certainly not least, I want to thank R. Stafford Johnson, my spouse, for putting up with me as I wrote this book. Stafford was ever patient and encouraging as I worked on it, all the while as I put in long hours serving as an associate dean of our College of Arts and Sciences.


John P. Burke
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Presidential Power and Its Dilemmas


This book examines the issues and theories of presidential power, that is, the ability of a president to attain political and policy goals. Examining presidential power is central to understanding the presidency, which is important because for better or worse, intentional or not, the American presidency has emerged as the central focus of our system of government. Starting in the twentieth century, especially since Franklin D. Roosevelt’s presidency and his efforts to grapple with the Great Depression and World War II, we have turned to the presidency to solve national and international problems. What traditionally might have been regarded as largely local or state-level problems—or even matters of personal choice and responsibility—are seen today as presidential issues, calling for executive response and action. A few examples include the quality of education in local public schools, the costs of college and university education, gun violence and gun control, racial tensions in communities, health care, and environmental quality and conservation issues. If you are surprised that these were not always regarded as matters of clear presidential response and action, then that is all the more telling.


Policies that we take for granted today were not seen as presidential issues, much less the responsibility of the federal government, in eras past. Housing for the poor and the indigent? Until federal housing projects began in the 1930s under Roosevelt, the local “poorhouse” was the only option for those without housing. Financial support for retired seniors? Social Security started during FDR’s second term, but before that retirement income was entirely the responsibility of individuals. This was the same case for medical care, though local charity hospitals were sometimes available to those who could not pay. For seniors, government-assisted medical care started to be seriously discussed only after World War II, during Harry Truman’s presidency, and it took until 1965, during Lyndon Johnson’s administration, for Medicare to become law. And before Dwight D. Eisenhower’s successful effort in 1956 to create interstate highways, states and locales created their own turnpikes, parkways, or freeways, but often they were not connected. In each of these cases, the president took the initiative to bring these issues under federal jurisdiction.


Of course, not all public policy originates with the president; much can percolate through Congress on its own and become law. Although this book focuses on how presidents secure their policy ends and goals, Congress is still obviously central to attaining presidential initiatives, especially if legislation is required, and the president must convince Congress to take action. How do presidents influence Congress? Is it just through traditional, direct bargaining? What about alternative strategies such as approaching Congress indirectly through third parties or using presidential appeals to the public to exert pressure on their congressional representatives? Presidents also often attempt to achieve their ends acting on their own through a variety of executive actions such as executive orders, proclamations, and declarations. This invites certain questions of power: Does the president legitimately possess those powers? Is the president powerful enough to successfully assert these claims? Congress plays a role here as well in recognizing, and often legislatively authorizing, presidential claims to power but also sometimes denying them. Given this, presidents often exercise caution with executive actions when Congress is assertive and act bolder when it is not.


And as we shall explore in Chapter 3, the Supreme Court has had final say on a number of important constitutional issues in this area. Sometimes the president wins, and at other times the president loses. These tactics are all part of the presidential power toolkit, and as we shall explore throughout this book, presidents often need to employ some combination of these methods to achieve their goals. Depending on the situation and the context, some work better than others.


A DIGRESSION BACK IN TIME: EARLY AND ENDURING DILEMMAS


To begin framing our analysis of the issues and challenges concerning presidential power and its dilemmas, let us go back in time to a president of a different era, Rutherford B. Hayes. He served as the nineteenth president from 1877 to early 1881, and he kept extensive diaries of his life. On March 18, 1878, he records a typical day as president:


I rise at about 7 a.m.; write until breakfast, about 8:30 a.m. After breakfast, prayers—i.e., the reading of a chapter in the Bible, each one present reading a verse in turn, and all kneeling repeat the Lord’s Prayer; then, usually, [I] write and arrange business until 10 a.m. From 10 to 12 in the Cabinet Room, the Members of Congress having the preference of all visitors except Cabinet ministers. Callers “to pay respects” are usually permitted to come in to shake hands whenever the number reaches about a half dozen waiting. Twelve to 2 p.m., on Tuesdays and Fridays, are Cabinet hours. On other days that time is given to miscellaneous business callers. At 2 p.m., lunch. I commonly invite to that—cup of tea and biscuit and butter with cold meat—any gentleman I wish to have more conference with than is practicable in hours given to miscellaneous business. After lunch the correspondence of the day, well briefed, and each letter in an envelope, is examined. By this time it is 3:30 p.m., and I then drive an hour and a half. Returning I glance over the business and correspondence again, take a fifteen or twenty minutes’ nap, and get ready to dine at 6 p.m.1


There are a number of revealing items here. The president’s cabinet mattered more than it does today, and Hayes met with them regularly as a group. Members of Congress might stop by to visit, but these calls were not necessarily scheduled. The White House at the time was an open, public building. As Hayes notes, “presentable” folks could actually enter and “pay respects” to the president. Most notably, the president’s day ended at three thirty in the afternoon, much earlier than it does today, and dinner followed promptly at six o’clock. (No alcohol was served, by the way, in the Hayes White House. A popular nickname for his wife was “Lemonade Lucy,” and the joke at the time was that at a Hayes White House formal dinner water flowed like wine.) Hayes was hardly overburdened by his official duties. Sunday was even more leisurely: “I have gone to church at least once every Sunday since I became President. Sunday after lunch I ride regularly with Secretary [of Treasury John] Sherman two to three hours. We talk over affairs and visit the finest drives and scenes near Washington.”2


The most important takeaway is that things have changed considerably since Hayes’s day. The contemporary presidency looks much different. For example, today’s Congress members do not simply “drop by” or visit unless scheduled. Meetings of the full cabinet are rare, and good luck to citizens who want to enter the White House and pay their respects to the president. There is no mention in Hayes’s diary of the press, of presidential speeches and travel, or of the White House staff. In fact the latter was quite small, fewer than ten in number. Hayes’s longtime friend William King Rogers and then the president’s own son, Webb Hayes, each served as personal secretary to the president (what was then the chief of staff position). But it was a vastly different job compared to that of the president’s chief aides today. Neither was a substantive policy or strategic political adviser. They provided familiar comfort to Hayes, organized his letters and correspondence, took notes at meetings, and arranged his schedule. Today, the White House staff numbers over twenty-five hundred (and this is a conservative estimate).


However—and this is a very important point—Hayes still had to reckon with a core dilemma of presidential power: how to exert influence and work with the other two branches of government to achieve his legislative agenda. High on his list were returning the former states of the Confederacy to home rule while preserving the rights of African Americans and encouraging civil service reform. He often vetoed legislation, especially attempts to weaken the gold standard, to curtail federal monitoring of elections in the South, and to remove the federal government’s power to deal with the Ku Klux Klan. Hayes used his executive powers to send troops to stop a national railroad strike and to pursue Mexican bandits across the border. He also issued an executive order that prevented federal employees from being required to make campaign contributions. Although not the broad agenda of a contemporary president, Hayes still needed to exert power and influence to achieve his goals. In this, Hayes struggled: his civil rights policies and efforts at civil service reform met with great resistance.


Hayes also serves as an example of the impact of political and historical context on a president’s power, an issue we explore in this book. In Hayes’s case, as a Republican, he had to deal with a Democratic majority in the House. This was not the progressive Democratic Party of today. Rather, it was a party that gained control of the House as southern states returned to home rule and white southerners, opposed to post–Civil War Reconstruction and civil rights for African Americans, rose to political power once again. Hayes did not always have an easy time with his own party either. The Republican Party’s old guard, the “Stalwart” wing, clung to political patronage and fought against Hayes’s efforts for civil service reform. In addition, Hayes was president during an era of congressional dominance, and his position was somewhat weakened because of this. Moreover, it was an era when party leaders and political bosses essentially determined the party’s candidate for the presidency.


Hayes’s presidency also helps illustrate the issue I refer to as the “internal time” of the presidency. What are the opportunities and constraints on power in each year of a president’s first term? And what about the remaining four if there is a second term? Hayes became president in 1876 after a contested election, one in which he lost the popular vote but won the Electoral College by one vote after an improvised commission awarded him electoral votes in several southern states. It was not unlike the Bush-Gore election in 2000 but more weakening to the president in the way that it was resolved. Hayes’s opponents quickly labeled him “President Rutherfraud” and “His Fraudulency.” He also pledged not to run for reelection. Neither was helpful to Hayes’s attempts to exercise presidential power during his time in office.


GREATER EXPECTATIONS MAGNIFY THE DILEMMAS OF PRESIDENTIAL POWER


If Hayes encountered difficulty and often considerable opposition in achieving his goals, think about the situation contemporary presidents face. The presidency has more of an impact on policy; the reach of policy initiatives is substantially broader; the daily activity of the White House is much more frenetic; and the twenty-four-hour media cycle (and Internet) is ever watchful. The role of the president and our expectations of the presidency have grown and heightened over time.


We now expect the president to be the chief proposer of domestic policies in response to the issues of the day. This ranges across a number of policy domains that would have been unfathomable not only to Hayes but also to a later president such as Franklin D. Roosevelt, including mandated health care, immigration reform, gay and lesbian rights, climate change, abortion policy, and gun control regulations, to list but a few. We also expect the president to be the guardian of our economic well-being. If there is a recession, if inflation and unemployment rates rise, or if stock markets drift downward, we turn to the White House for action.


In terms of foreign affairs, we expect the president to immediately have a strategy for dealing with any international crisis that develops. Should American force be needed, we expect the president to be a skilled commander in chief who is knowledgeable about military affairs and adept at crafting a successful response (hopefully one with a quick resolution). We expect the president to also manage crises in the domestic arena. If a school shooting occurs, we expect the president to address it and to propose remedies to minimize chances of it happening again. If a hurricane or a flood strikes, we expect an appropriate presidential response and immediate action. We expect the president to always be a skilled public communicator, one who is never caught off guard, always reassuring at times of crisis but also able to contextualize the issues and put forth the right policy initiatives. We shall explore the demands of this “public presidency” also in this book.


Finally, in the aftermath of September 11 and during the continuing war on terror, we expect the president to be ever vigilant in protecting homeland security and to take steps against those who threaten it. This is a relatively new presidential assignment and perhaps the most difficult of all. There is some history here in terms of presidents claiming inherent national security powers, and as we shall explore, the Supreme Court has ruled in a number of cases that presidents can go only so far with those claims. And as recent presidents have also experienced, excessive claims to power and the actions stemming from such claims can sometimes boomerang and hurt them.


All of these expectations can be summed up as our desire for the president to be a successful head of government. But there is an added major assignment. We also expect the president to be a successful head of state, respected by other world leaders, and the symbol and spokesperson of America’s role in world affairs. In many political systems, these two roles are separated: the latter is represented by a monarch or a president, and the former by a prime minister or chancellor. This is how it is done in most of Europe, Russia, Japan, India, Israel, and Iraq, to name but a few. In the United States, both roles are filled by one person. Pardon the pun, but this is surely a “heady”—and difficult—assignment. In short, for contemporary presidents, the scope of power is vastly different and more challenging than ever. Thus, the enduring dilemmas of presidential power even from the days of Rutherford B. Hayes, including how to work with the other two branches to achieve presidential goals and how to contend with the specific challenges presented by political and historical context, are magnified for contemporary presidents. With ever-growing expectations for leadership in a greater number of areas, it is imperative for contemporary presidents to utilize every tool of presidential power available to them, from bargaining and public appeals to executive actions, to achieve a successful presidency.


PLAN OF THE BOOK


So, what should presidents do to manage and resolve the public’s expectations and the power they must wield to accomplish their goals? There are no easy, simple answers. However, broad lessons and conclusions about presidential power, based upon practical, presidential experience as well as scholarly insight, can be drawn. The job description for contemporary presidents has expanded significantly since the days of the Framers of our Constitution, but presidents are still constrained by the blueprint of “separate but shared powers” as laid out in the Constitution. In this book, I examine the various tools of power available to presidents and the historical and political circumstances in which they must exercise power, hopefully in an understandable way for readers who are learning about the presidency.


Chapter 1 begins with the creation of the presidency during the Constitutional Convention of 1787, laying the foundation for the book’s discussions of why the issue of presidential power is so crucial. The chapter is called “The Madisonian Dilemma” to reflect James Madison’s key role at the convention, which earned him the title of “architect of the Constitution.” Madison believed that although a national executive was needed, “checks” on too much executive power were also required. His solution was that each branch of the federal government should share in some of the powers of the others, contesting for power and thus preventing any one branch from becoming too dominant. Unfortunately, there was little guidance in how that contest might be properly resolved. Nor, I might add, was there much anticipation that, in future times, we might expect more leadership on the president’s part and thus more empowerment, not less. Control rather than empowerment is embedded in Madison’s constitutional legacy, and that is the crux of the major dilemma of presidential power. This chapter also explores how George Washington immediately had to create a new presidency when he took office but with imperfect guidance in Article II (which directly addresses the presidency) to rely upon. It also explores the quick rise of political parties, and how that put a major wrench in the Framers’ ideas on how selection of a president should work and how Congress and the presidency should operate and interact.


Chapter 2, “Neustadt and the Modern Conception of Presidential Power,” moves us forward into the modern presidency and introduces what remains one of the most important works on this topic: Richard E. Neustadt’s classic, Presidential Power: The Politics of Leadership. The first edition was published in 1960, followed by several others and with the final one covering the Reagan presidency. This chapter explicates and unpacks Neustadt’s work and explores some of its difficulties and challenges. However, we also begin to examine alternatives to Neustadt’s theory. Although his point about recognizing that power is at stake and exercising influence through bargaining remains important, the process of attaining presidential goals is a complex one. And as we shall see, there are other paths to attaining presidential ends beyond what Neustadt lays out.


In Chapter 3, “The Executive’s Prerogative: Inherent Constitutional Powers,” we explore why the exercise of constitutional powers remains important to presidents. Neustadt argues that use of constitutional “commands” does not do a president much good and that presidents who just stick to the Constitution are mere “clerks.” However, the issue is more complex: because much is left unstated in the Constitution, it requires interpretation. In particular, this chapter focuses on what has been termed the exercise of a president’s inherent and prerogative powers—those not clearly given to the president, but those that might be interpreted as present in the office based on several clauses in Article II. Such powers were anticipated but left broadly undetermined by the Framers of the Constitution, and today they have become a key part of post-9/11 executive action. Using presidential prerogative, Neustadt’s “clerks” can still claim great power, depending on the circumstances. At the same time, we must bear in mind that this is contested terrain. Although the Supreme Court is often reluctant to intervene in cases involving the powers of the other two branches, it does so on occasion. We shall explore the major patterns in the court’s reasoning, in its jurisprudence, in these cases, because this is important to understanding the dilemmas in the exercise of the president’s prerogative. Finally, we shall examine how claims—and often the exercise—of inherent powers became increasingly important for both Presidents George W. Bush and Barack Obama in the post-9/11 era.


Chapter 4, “Going Public and Presidential Power,” focuses on public appeals and public support as a source of power. For Neustadt, what he calls “public prestige” is an ancillary resource, something that is only useful in bolstering bargaining power. However, though Neustadt may be correct about its impact on bargaining, his conception of the impact of public appeals may be too limited. In this chapter, we explore the idea that direct appeals to the public for support are often seen by presidents as a tool of power in its own right. A number of scholars, Samuel Kernell most notably, have argued that going public is now a central component of presidential power. Others, such as George C. Edwards III, have argued that it is overrated: little public opinion is actually moved and politically activated by presidential appeals. Presidents may not positively profit as much as they might think from going public. Finally, this chapter looks at how the ever-changing media pose significant challenges to presidents. In short, presidents must go public in ways that recognize the media technology of the times—they suffer when they don’t.


In Chapter 5, “Presidential Power and Historical Time, Variously Interpreted,” we discuss the historical factors that might affect the exercise and analysis of presidential power. The point in time a president occupies office may present both challenges and opportunities that are different had he or she become president earlier or later. As we shall see, scholars differ on the historical factors that most affect the successes or failures of a presidency. Is it the broader political regime or political coalition in which presidents finds themselves located, as Stephen Skowronek argues? Others argue that the interjection of new policy ideas, shifts in political ideology, or swings in public mood are of greater significance, and we consider all of these forms of historical change in this chapter. Furthermore, we examine whether and how presidents are able to understand the historical place they occupy. Can they understand the specific opportunities and challenges facing them and take appropriate steps during their time in office? Or is historical context simply something that helps us form a fuller understanding of a president’s exercise of power as we study it in hindsight?


In Chapter 6, we turn inward and consider the internal rhythms of a president’s first (and sometimes only) term. In short, we consider how the individual years of a term matter in different ways, and the different challenges presidents face in each year. This chapter begins with what we have learned as presidential scholars about the changing power situation within a presidential term—for example, that successful transitions greatly matter. It is crucial for presidents to use their transition periods to get personnel in place, organize the White House staff, and develop an early set of policy initiatives. Failure here likely proves problematic, whereas success bolsters presidential power. The remainder of the first term presents other challenges. Almost every president is dealt a blow when the first midterm congressional elections occur. After that, opportunities to secure proposals might surface in the pipeline, but they are often diminished by a decline in congressional support. And not long after the midterms, attention shifts to reelection.


Chapter 7 focuses on the internal rhythms of the second term, when presidents often seem to be especially bedeviled and politically weakened. This chapter explores some of those dynamics and how they differ from aspects of the first term. Recent reelections have been largely won based on the challenger’s shortcomings, not the positive presentation of a prospective agenda. Given this, how do presidents build support for a second-term agenda? Most presidents suffer from a “sixth-year itch” on the part of the electorate, and party support in Congress suffers; thus, many have turned to foreign policy to secure their legacy in the second term. Has this worked? The question of presidential power in the second term is further complicated by the almost certain loss of congressional seats in the midterm and by waning focus on the president’s agenda during the final two years of the second term as attention quickly turns to the election of a successor.


It is clear, even from this introduction, that contemporary presidents face a great number of tasks and challenges and that there are no easy answers or simple theories on how to best exercise presidential power. Given all they face, presidents today cannot rely on a single method of exercising power, nor can they ignore how historical context and the internal rhythms of their first and second terms can influence their presidencies. In the book’s conclusion, I attempt to deduce broad lessons based on what we have learned of the benefits and limitations of each tool of power as well as what we have come to understand about the opportunities and challenges of historical time and internal time. I lay out a blueprint for how contemporary presidents might exercise power to address problems and achieve their goals.


NOTES


1. Charles R. Williams, ed., The Diary and Letters of Rutherford B. Hayes, Nineteenth President of the United States, vol. 3 (Columbus: Ohio State Archeological and Historical Society, 1922), 469, http://apps.ohiohistory.org/hayes/browse/chapterxxxvi.html.


2. Ibid.
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The Madisonian Dilemma


The major challenges and questions of presidential power, including the core dilemma of how presidents might negotiate with the legislative branch of government to achieve their goals, are sewn into the constitutional history and design of the American republic. One simple contributing factor is the long historical existence of the US Constitution. Although amended from time to time, it has been in effect for over 225 years, arguably making it the oldest national constitution (some claim that the Republic of San Marino’s Statuti of 1600 predates it). To put this in perspective, one study found that the median life of other national constitutions was a mere nineteen years.1


Back in 1787, the Framers, the group of delegates who drafted the Constitution, could anticipate neither the scope of power that the federal government would exercise over time nor the role that the president would assume within the American political system. They were clearly bound by the historical period within which they deliberated. How could they have known what American government and politics might be like in a hundred, two hundred, or two hundred fifty years? That there would be a constitutional, much less political, debate over government-mandated health care would have been foreign to them. Constitutional concerns about laws prohibiting marriage of same-sex couples would have been incomprehensible to the Framers. These concerns are more recent, but earlier questions regarding such issues as the federal government’s ability to establish a national bank to stabilize economic transactions or its power to desegregate local public schools would have also been beyond the Framers’ scope.


Explicit questions about presidential powers have also cropped up such as whether the president has the power to prevent corporations from selling arms abroad to nations involved in military conflict and whether the president possesses the power to appoint officials when the Senate is in recess. As for war powers, the Framers thought they had solved that issue by granting Congress the power to declare war. However, on only five occasions have these constitutional provisions been clearly followed: the War of 1812 against Britain, the Mexican-American War of 1846, the Spanish-American War at the end of the nineteenth century, World War I, and World War II. Korea, Vietnam, Afghanistan, and Iraq were not formally “declared wars.” Other presidential powers, legislative actions, and national commitments were invoked to justify those wars—and they were wars.


After September 11, 2001, the nature of war changed. We are now engaged in an ongoing war on terror with an enemy that is not clearly another nation-state. What is proper conduct in this war? What rights do enemy combatants possess? Is it permissible for the federal government to engage in broad surveillance of domestic telephone traffic, in the name of protecting homeland security? These are vexing questions that we have little past experience to draw upon, and they are surely ones that the Framers did not anticipate. However, although the work of the Framers in crafting Article II of the Constitution, which focuses on the presidency, has created dilemmas and questions, it has not failed to provide a working framework for the exercise of presidential power—emphasis on “working.” Article II has been reinterpreted and amended, pointing to the complicated nature of presidential power. It is not a static blueprint for presidential success, nor should it be.


Another major source of the dilemmas of presidential power stems from the way our Constitution structures power at the national level. The United States operates within a republican form of government in which executive power is counterbalanced with legislative power and judicial influence (if not, at times, intervention). This is not unusual. What is more unique to our experience are the particular ways in which each branch is not the exclusive master of its own domain of power. Each branch, to varying degrees, participates in the exercise of the powers and authority of the other branches. This system of separate but shared powers is part of James Madison’s genius in our constitutional design. All national executives—whether prime ministers, premiers, or presidents—struggle for power with their respective national legislatures. But because shared power is constitutionally mandated under the American system, that struggle can often be more complex and challenging.


A final factor is the length of the US Constitution. It is, to date, one of the shortest at about 4,400 words. India’s, by contrast, is one of the longest with over 117,000 words. This is not just an interesting factoid; it has implications for power. The longer a constitution, the more governmental power is delineated and made clear. Questions regarding executive power still exist, but likely there are fewer of them. The brevity of the American constitution means that much remains subject to interpretation, and that, by extension, means presidential power is more contestable and, of course, more problematic.


We begin the chapter by examining the Constitutional Convention of 1787, during which the delegates engaged in their lengthy deliberations about the composition, powers, and selection process for a new national executive. We also explore the debates about the merits of the new Constitution, especially focusing on the presidency, during its ratification. Both the discussions during the convention and during the Constitution’s ratification are crucial to understanding why the dilemmas and challenges of presidential power are deeply imbedded in the American political system. They are also useful in examining the issue of whether a broader set of shared intentions among the Framers can be discerned, intentions that could be useful in guiding proper constitutional interpretation of the office and its powers today. We then take a look at George Washington’s efforts to put the words of Article II into practice, which had a major impact on the office. Finally, we examine the quick emergence of political parties and changes in the election process that were in marked contrast to what the Framers envisioned, developments that further deepened the dilemmas of power for American presidents.


LESSONS LEARNED FROM THE ARTICLES OF CONFEDERATION


We must turn to history to understand why examining and establishing guidelines for the exercise of governmental power, and thus presidential power, figured so substantially in the Framers’ deliberations during the Constitutional Convention and the ratification of the Constitution. Colonial government under Britain provided one set of lessons on power, especially the tensions that resulted from the strong authority of royal governors. However, the lessons of national government under the Articles of Confederation had an especially strong impact on the Framers—its weaknesses set the stage for issues they needed to address.


After the Revolutionary War against Britain, the United States did not immediately adopt our present Constitution. Instead, the states adopted a loose confederation from 1781 until 1789, when the Constitution was fully ratified. The Articles of Confederation established a “perpetual union” of the states, but it was a weak confederacy at best and more of a “firm league of friendship” among the states, as its own Article II states. Distrust of national power was strong: it took from November 1777, when it first passed Congress, until March 1781, when it achieved final ratification by the states, for even this weak national government to be formally adopted.


One of the primary defects of the Articles of Confederation was that it lacked a chief executive. The “president” was simply the presiding officer of the Congress (of which there were eleven; the first was Samuel Huntington of Connecticut, and the last was Cyrus Griffin of Virginia). However, the absence of an executive or executive branch was not the only defect. Although a unicameral Congress existed, it was weak. Members did not vote as individuals but by state bloc. Each state was allotted one vote, regardless of differences in population. Members were annually appointed by their state legislature and were subject to immediate recall should their home state deem it appropriate. In addition, no member could serve for more than three years over a six-year period (term limits are not a new idea). Congress’s structure under the Articles channeled the members toward state rather than national interest.


Legislation was difficult to enact because passage required 9 of 13 votes. This was a steep barrier—a supermajority that far surpasses the 60 votes needed to avoid filibuster and gain approval in the Senate today. Had the same rules remained in effect, a bill today would need 70 votes in the Senate and 301 votes in the House to pass. Even when passage was secured, Congress had little power of direct enforcement. Carrying out legislation depended on the good graces of each individual state to enforce Congress’s will.


By deliberate design, political power under the Articles almost exclusively rested in the individual states. Per the Articles of Confederation, “Each state retains its sovereignty, freedom, and independence, and every power, jurisdiction, and right, which is not by this Confederation expressly delegated to the United States in Congress assembled.” What little political power present at the national level was further constrained by the federal government established by the Articles, which yielded a weakened nation. Congress had no direct power to levy taxes, although it could make “requests” for funds from the states. As a result, revenue was hard to come by and there was little financial ability to pursue broader national projects. The federal government could not regulate interstate commerce, which led to disastrous results such as tariff wars between states. The absence of an executive weakened national unity and undermined our effectiveness in foreign affairs. Imagine if today there was no president to take immediate charge of national security but just the presiding officer of Congress. In addition, there was no real bureaucracy. Committees of the Continental Congress directly superintended the limited programmatic powers at the national level. The one major exception to this pattern occurred in 1781 when a very small Department of Foreign Affairs was established.2


Concern over the effectiveness of the Articles began to mount. By 1785, James Madison and George Washington were exchanging letters regarding problems with the Articles and the need for a stronger national government. In September 1786, James Monroe wrote to Madison that the lack of sufficient revenue “endangers the govt” and “will most probably induce a change of some kind.”3 That same month, twelve delegates (including Madison and Alexander Hamilton) from five states met in Annapolis, Maryland, to discuss the ongoing problems of trade and commerce and the inability of the federal government to raise sufficient revenue. This “Meeting of the Commissioners to Remedy Defects of the Federal Government” made no immediate proposals for reform; too few states were represented. However, under Hamilton’s leadership, it did propose to Congress a further meeting to be held the next year in Philadelphia. On February 21, 1787, Congress voted in favor of a meeting to consider revising the Articles.


However, the idea of implementing even limited revisions to the Articles raised concerns in some quarters. In August 1786, Congress rejected a plan to give the federal government better means of collecting revenue from the states and enhanced powers in the areas of trade and commerce. The less populated states, favored under the Articles because they were equal to more populous states, had reservations about any changes that might alter the balance of political power among the states. Rhode Island refused to send delegates to the Philadelphia meeting. Delaware sent delegates but explicitly prohibited them from making any revisions in the Articles that would lessen the voting equality among the states.


THE CONSTITUTIONAL CONVENTION: CRAFTING A NEW NATIONAL EXECUTIVE


Determining what transpired during the convention over the summer of 1787 is not an easy task. One of the early actions of the delegates was to pass a motion binding them to secrecy: members were explicitly instructed that “Nothing spoken in the House be printed, or otherwise published or communicated without leave.”4 William Jackson was appointed secretary to the convention and was charged with keeping a journal of the proceedings. Congress ordered its publication in 1818, but the journal’s content proves disappointing. It largely consists of records of votes on various resolutions, with little narrative about debate among the members. A better source, and certainly the most authoritative, is the notes that James Madison carefully kept of the proceedings. Although they are meticulous and present a flavor of the debate, they are not by any means a transcript of the proceedings and were revised by him over many decades.5 Moreover, Madison did not publish them during his lifetime; they appeared in print only in 1840, four years after his death. He was the last surviving member of the convention; no one else was alive to question what he had recorded. Other delegates also kept notes, although none as extensive as Madison’s.6 It is important to explore the delegates’ deliberations and discussions in depth, because they have contributed much to our understanding of the meaning and the importance of the constitutional document.


Monday, May 14, 1787, was the official first day of the convention, but it actually took until May 25 for seven states to be represented and for official business to commence. The first order of business was to select a presiding officer. Robert Morris of Pennsylvania proposed George Washington for that esteemed position, and Washington was then selected without opposition or even debate. A committee was also appointed to come up with rules of procedure, which were presented and debated the next day. One rule is of particular interest for our purposes: “When the House shall adjourn, every member shall stand in his place, until the President pass him.”7 Another important rule governed how the delegates would cast votes. They did not vote as individuals; rather, each state delegation was given one vote, and the delegates of each state would vote individually to determine how their state’s one vote might be cast. In many instances over the summer of 1787, state delegations were evenly divided.


The Virginia Plan: Shared Powers, Veto, and Impeachment


On Tuesday, May 29, 1787, during the first full week of deliberations, Virginia’s governor, Edmund Randolph, presented what came to be known as the Virginia Plan. It made clear that significant change in the Articles, if not a wholesale departure from them, was in the mind of at least some delegates. The plan, which had been crafted by Madison, proposed a stronger federal structure rather than a loose confederacy of the states. Madison was its architect, but the job of introducing it to the convention fell to the more senior Randolph. That Madison apparently had a high-pitched voice and was short in stature (five-foot-three by some accounts) may also have been factors.


The plan was not fully fleshed out. It envisioned a National Legislature that would consist of two deliberative bodies but did not specify the length of term for its members. This was also the case for the plan’s National Executive, although it did specify that members would be ineligible for a second term. More importantly, the plan did not answer the crucial question of how the executive was to be constituted: Was this one individual or a committee of persons? Madison’s notes of the convention refer to the executive as “it,” not he or they. But an executive was clearly envisioned: it would possess “general authority to execute the National law” and “ought to enjoy the Executive rights vested in Congress by the Confederation.”8 This proposal was clearly a marked departure from the exclusively legislative structure of the federal government under the Articles.


Important features of the Virginia Plan differed substantially from the final version of the Constitution. For example, the plan specified that the “first branch” of Congress was to be elected by the people, while the “second branch” was to be selected by the first branch from a list of nominees produced by the state legislatures. Notably, the executive was “to be chosen by the National Legislature,” presumably both branches, but further particulars are not set out. The plan envisioned a national legislature whose seats were apportioned according to “quotas of contribution, or to the number of free inhabitants.”9 This would mean that wealthier, more populated states would have advantages within Congress as well as in the selection of an executive—a departure from state equality under the Articles.


However, the core of the Virginia Plan was classic Madison, and in it we begin to see some similarities to the Constitution—and the dilemmas for presidential power that it embodies. Three branches of government were clearly delineated—an executive, a judiciary, and the existing legislative—a fundamental change from the Articles of Confederation. But, more importantly, the plan contained elements of Madison’s theory of separate but shared powers. Madison felt that this idea was central to a republican government and fundamental to how governmental power might be controlled and its abuses contained. For example, the Virginia Plan specified that legislative power was not vested solely in the National Legislature but was subject to veto by a “council of revision” to consist of “the executive and a convenient number of National Judiciary.”10 Executive power was constrained by the ability of the National Judiciary (today’s Supreme Court) to remove the president from office. These particular checks did not survive over the summer of 1787, but the general idea that each branch needed to check the other branches remained.


Through revisions to the Virginia Plan, the removal process for a dissolute president fell to Congress with the House voting on articles of impeachment and the Senate acting as the body of final judgment and “conviction.” The role of the judicial branch in impeachment remained only to the extent that the chief justice presides over the Senate trial. In terms of the veto, that power was altered in the next stage of the convention’s deliberations, when it assembled as a “Committee of the Whole on the State of the Union” (Committee of the Whole, for short) to consider the Virginia Plan and various others plans from May 30 until June 13. Veto power was vested in the president alone, but Congress had the ability to override the veto by a two-thirds majority in each house.


We can wonder how American politics might have worked out had some of these initial proposals from the Virginia Plan been adopted. The plan clearly envisioned something akin to a parliamentary system in its proposal to give the legislative branch the power to select the president. Would this have strengthened the connections between the president and Congress in ways that might have better facilitated the creation of a jointly acceptable legislative agenda and better smoothed its passage? Or would it have weakened the presidency and made it a mere creature or instrument of Congress? The prospect of the latter concerned many of the delegates. Consensus about the precise means for selecting the president and about the involvement of other branches in executive powers proved difficult to achieve.


Although no American president has been impeached by the House and then forced to leave office after conviction by the Senate, it is interesting to speculate what that removal process might have looked like had it been in the hands of the Supreme Court rather than Congress. Both Andrew Johnson and Bill Clinton were impeached by the House and faced trial by the Senate; Johnson escaped removal by just one vote, whereas Clinton avoided removal by a wider margin. In Richard Nixon’s case, the Judiciary Committee of the House voted in favor of articles of impeachment. However, Nixon resigned his presidency before a vote of the full House took place. What would have been the fate of these presidents (and perhaps others) had the Supreme Court been the sole determiner concerning removal from office? We cannot be sure, but it seems likely the members of the court would more strongly hew to constitutional and legal analysis of the case. Similarly for the veto, strong participation by members of the Supreme Court would likely have made its exercise determined by constitutional standards rather than just on the basis of policy disagreement. Interestingly, the former—a veto based only on constitutional objections to legislation—was the practice among early presidents. It was not until Andrew Jackson’s presidency that the veto was exercised on the basis of policy or political objections.


A Single Executive?


One of the most important issues concerning presidential power was handled quickly at the outset. On June 1, the day after the convention gathered as a Committee of the Whole to discuss the Virginia Plan, the composition of the executive came up for debate. Pennsylvania’s James Wilson proposed that the National Executive should consist of a single person. Madison noted that there was “a considerable pause” after the motion was seconded.11 This was a major moment in the constitutional history of the American presidency, and likely an important signal for the delegates that they were not simply remedying defects in the Articles but moving to a very different plan of constitutional government.


Roger Sherman of Connecticut and Randolph of Virginia raised strong objections to a single person holding the position. In Sherman’s view, the executive was “nothing more than an institution for carrying the will of the Legislature into effect, that the person or persons ought to be appointed and accountable to the Legislature only.”12 He believed that because members of the legislature were best suited to determine the work done by the executive department, they should decide the number of people appointed to do it. Sherman also believed that the number in the executive should not be fixed: “the legislature should be at liberty to appoint one or more as experience might dictate.”13 Randolph was more direct: in his view, a single person holding the position was the “foetus [sic] of monarchy.”14 Wilson countered strongly that unity in the executive would give the “most energy, dispatch and responsibility to the office” and that a single executive would be “the best safeguard against tyranny.”15 However, no vote was taken on this issue. Instead, Madison voiced concern that it might be best to examine the powers of the executive before deciding on a single or plural executive.


On June 4, the issue returned to the floor. Wilson argued strongly in favor of a single person, emphasizing tranquility in addition to unity. With multiple executives, Wilson “foresaw nothing but uncontrouled [sic], continued, & violent animosities.”16 Sherman again raised objections, noting that in the states there were councils to provide advice to governors and restrain their actions. Wilson prevailed in the end; only New York, Delaware, and Maryland voted against a single executive. Washington and Madison, most notably, were in favor. And while Randolph was opposed, Virginia’s one vote went in favor of a single executive.


The issue came up again after the New Jersey Plan, originated by William Paterson of New Jersey, was presented in mid-June. This plan was closer to the Articles and favored the less populated states: each state had equal representation in Congress, which remained unicameral. It also proposed a plural executive. Wilson rose once again to defend a single executive on June 16: “In order to controul [sic] the Legislative authority, you must divide it. In order to control the Executive you must unite it. One man will be more responsible than three. Three will contend among themselves till one becomes the master of his colleagues.”17


The New Jersey Plan had several other interesting features, including assigning the responsibility of removing a president from office to state governors. Although it was in agreement with the Virginia Plan that the legislature should select the executive, its specification of equal representation for each state would have led to a different electoral dynamic. Imagine if today Vermont or Wyoming had equal say as California, New York, or Texas in determining who would become president.


Further Deliberations on the Veto


June 4 also proved an interesting day for presidential power because the convention took up discussion of the veto. Madison’s notes on this are extensive, with many speakers bolstering their points with reference to historical examples, particularly the practices of various European monarchs. Speakers debated how this power might be exercised, the frequency with which it might be exercised, and especially problems in its abuse such as the possibility of suspending laws. In the end, the convention members agreed to remove the court from the equation, to permit the president to veto alone, but to give Congress the power to override a presidential veto with a two-thirds majority in both the House and the Senate.


One of Wilson’s points in the debate is of particular interest. He astutely pointed out that the possibility of a veto (what we now call the “veto threat”) could be as powerful as the exercise of the veto itself. Wilson believed that the veto would be used sparingly because “the Legislature would know that such a power existed, and would refrain from such laws, as it would be sure to defeat. Its silent operation would therefore preserve harmony and prevent mischief.”18 This was a prescient insight into future presidential strategy.


How do these developments factor into the Framers’ conception of presidential power? Overall, deliberations over the veto focused more on the degree and severity of executive abuse and less on it as a check on legislative error or incompetence. This is not unexpected—historically, the executive was viewed with more suspicion than the parliament. Tension between monarchs and emerging legislative bodies in Europe was well known to the delegates. Convention delegates were particularly concerned about prerogative powers to block legislation—self-proclaimed by kings as inherent to their office. For our purposes, this slice of constitutional debate is important because it reveals what might have been a common mind-set among the Framers. For them, the lesson of recent history was one of the abuse of power by the executive or monarch, not legislative or parliamentary recalcitrance. And so, their goal was to check that executive abuse. The problem is that the historical context has changed. Abuse of power remains relevant, but as the scope of government has broadened beyond anything that the Framers could envision, lack of effective presidential power now must also be factored in.


Deliberations over Other Issues Affect the Presidency


The delegates worked earnestly until July 26. They did not proceed systematically article by article through the present Constitution; rather, they moved from one topic to another. Progress in one area would then loop back to discussion of another, especially if the former might affect the latter and vice versa.


Debate over the composition of Congress was the major topic of discussion in June and July. States differed in population, economy, and wealth—all important factors in determining the degree to which the delegates were prepared to move beyond the one state, one vote formula of the Articles of Confederation. If size and composition of the “first branch” (today’s House of Representatives) reflected population, as their discussions increasingly indicated it would, then the power of the “lesser” states would decrease. Delegates’ views on this question generally reflected the interests of the state they represented. Many had served in the Continental Congress, as well as their own state legislatures, so they knew that real political power was at stake. There was also considerable debate about how to calculate the relevant population of each state. Should slaves be included? What about immigrants? The notion of citizenship in the United States or in any individual state was not always clear. In a number of states only “freeholders,” those owning physical land, could vote, which often excluded the merchant and commercial classes and, needless to say, the working class and the less fortunate.


These deliberations affected the presidency. Although the initial provision in the Virginia Plan for having the executive selected by the National Legislature persisted, as the definition of that body evolved over time, alternatives for selecting the executive were explored. On June 9 Elbridge Gerry of Massachusetts proposed that the state governors select the president. Each governor would cast a number of votes based on his state’s representation in the Senate (that each state would have only two senators had not been settled at that point, and Gerry was from one of the more populated states).19 Randolph responded that governors would not be sufficiently informed, “being little conversant with characters not within their own spheres.”20 His point was important and, as a governor himself, an interesting concession. But Randolph’s argument also revealed an important concern among a number of the delegates: the character of the chief executive, which later figured into the defense of the presidency under the Constitution in the Federalist Papers. Although the amendment failed to pass, Gerry’s proposal was perhaps a first step in moving the presidential selection process partially under the influence of the states rather than just that of Congress.


Gerry’s views about the selection process for the presidency were endorsed by Alexander Hamilton. In his first speech before the convention, Hamilton outlined his own take. His comments are described extensively in Madison’s notes. Not surprisingly, Hamilton argued for a strong federal government. Moreover, in his view, the president should be selected by electors who were independent of Congress. This was another example of an early suggestion that pointed to what would emerge as the Electoral College.


Hamilton was also a major advocate for a strong chief executive. On this, the views of his constitutional colleagues varied. In particular, the president’s term of service and the president’s eligibility for reelection were the subjects of much debate. This is a good example of how one topic of concern got entangled with other issues in the convention’s proceedings. In this case, if the legislative branch selected the president, then eligibility for reelection might make the president too beholden to Congress in the hope of being reelected. If the president is not eligible for reelection, then a longer term might be in order and vice versa. Hamilton favored an executive of indefinite term, subject only to the constraints of good behavior.21


Roger Sherman, however, thought the proposed seven-year term was too long; Madison countered that seven years was not too long.22 Butler Pierce of South Carolina proposed a three-year term, but that went nowhere. On this important point the delegates were clearly divided. Some feared that having a lengthy presidential term would be akin to monarchical independence and unbounded royal rule. Others feared the too-early termination of an executive of skill, character, and independence. The proposal that Congress select the president compounded these concerns: Would the selection of the president make him a creature of Congress, subject to its will? Would executive “energy” and “independence” be compromised?


Committee of Detail Fine-Tunes the Convention’s Discussions


By July 26 the convention turned over the further fine-tuning of the convention’s discussions to a “Committee of Detail.” They were a very distinguished group: Randolph of Virginia, Wilson of Pennsylvania, Oliver Ellsworth of Connecticut, John Rutledge of South Carolina, and Nathaniel Gorham of Massachusetts. All had served in the Continental Congress at various points and were likely familiar with the defects of the Articles of Confederation. Gorham had even been the president of the Continental Congress in 1786. Randolph and Rutledge were state governors, and they would go on to serve the new Republic. Rutledge, Ellsworth, and Wilson later served on the Supreme Court. Randolph was the first attorney general of the United States and the second secretary of state. Ellsworth not only served on the court but also was a US senator and Washington’s chief agent there, akin to today’s majority leader of the Senate.


They began with what had been settled, at least so far, in the convention’s debates. But they also took a broader view and made recommendations beyond what had already been discussed or agreed to. Their work played significantly into what would emerge in the final draft of the US Constitution in September—indeed, it could be considered a first draft. Unfortunately, we do not have precise records of their deliberations. The only documents that exist are a series of potential drafts of the Constitution that are in Wilson’s papers at the Historical Society of Pennsylvania (although they do indicate substantive revisions by Rutledge).


Some of the committee’s more interesting work is beyond our concern for the presidency but deserves some mention. Rutledge’s aim was to limit the power of federal government, especially with respect to the powers of Congress. Wilson successfully countered this by introducing the “necessary and proper” clause on Congress’s power, which was later incorporated into Article I of the Constitution. It proved to have significant impact on expanding Congress’s lawmaking powers beyond those explicitly enumerated. Under the Constitution, Congress was empowered “To make all Laws which shall be necessary and proper for carrying into Execution the foregoing Powers, and all other Powers vested by this Constitution in the Government of the United States, or in any Department or Officer thereof.” This was the reverse of the Articles of Confederation; under the latter, the federal government possessed only limited, enumerated powers, whereas the states possessed any residuum of implied or unspecified power.


As for the presidency, the committee’s draft granted the executive important legislative powers—Madisonian design rearing its head again. It established the president’s right to give information on the “state of the union,” and it empowered the president to recommend to Congress “such measures as he shall judge necessary and expedient.”23 These additions found their way into the final draft of the Constitution and thus gave the president more of a role in the legislative process, beyond the veto power. The president was now a part of, to some extent, the lawmaking process. Presidential power was expanded, but at the same time it became more complicated.


At this point, delegates were still stuck on a term of seven years but without eligibility for reelection, with Congress still responsible for selecting the president by joint ballots. The issue of how the president was to be selected remained a matter of debate both before and after the Committee of Detail’s report. The possibility of independent electors having a strong role in the selection process had been raised by Wilson on June 2 (he favored dividing up the states into districts and then holding a popular vote for the electors) and by Hamilton on June 18. Discussion of presidential selection was especially prevalent during the last two weeks in July.


Foreign affairs were originally more under legislative control: the Senate had power to “make treaties,” and Congress had power to “make war.” However, both of these were changed to the president’s benefit before the convention ended. In the final document, the Senate “ratified” treaties negotiated by the executive branch, while the Congress had the power to “declare” war (“ratify” and “declare” imply a more subsequent role to presidential action). Interestingly, in its report to the convention, the committee notes that the president’s “title shall be, ‘His Excellency.’”24 This issue of proper title suggests that the president was regarded as something more than just the head of another branch of government. How “elevated” that office might be and how to properly address the person holding it were issues that George Washington dealt with early in his presidency.


In terms of state power, adoption of the Connecticut Compromise, which specified a House based upon population but a Senate with an equal number of members from each state, bridged the differences between the Virginia and New Jersey Plans. It also made clearer what the new Congress would look like and opened speculation of what the implications might be for presidential selection under this new legislative structure. It was a period of lively and often intense debate, some of it beginning to presage the Electoral College system. On July 17, Maryland’s Luther Martin proposed a process in which electors would be chosen by state legislatures.25 Two days later, Connecticut’s Oliver Ellsworth made a similar proposal with the number of electors assigned to each state ranging from one to three. His motion actually passed but was then reversed on July 24. (Imagine the consequences for today’s presidential elections if this had remained in the Constitution—the difference in the electoral votes of each state would be much narrower, and as a result, the electoral impact of more populated states would be considerably less.) Madison weighed in on several occasions; he was very suspicious of Congress having a role in selecting the president and preferred either national elections or some system of electors, perhaps chosen by the public.26


The Committee of Postponed Matters Tackles Presidential Selection


The Committee of Detail was unable to advance any new proposals regarding presidential selection, but the “Committee on Postponed Matters” tackled the thorny issue from August 31 to September 4 and came up with a very clever and attractive two-stage solution.27 The first stage, the Electoral College, took into account the fear of congressional dominance over the presidency. Independent electors, selected by their state legislatures, would now cast two votes for possible presidential candidates. The number of electors for each state matched each state’s numerical representation in both the House and the Senate, thus building on the foundation of the Connecticut Compromise. That they had two votes to cast might encourage them to look beyond a local favorite to someone of national stature. If a candidate received a majority, that person was selected.
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