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Preface



It is a sad fact that everyday relationships break down. Such breakdowns can be a bitter and painful experience for adults but where children are involved the effects can be absolutely devastating. Children can find themselves either not seeing a parent or a family member for months, or in the worst cases, even years. Where it is safe, Parliament tells us that children should be brought up having a relationship with both parents, and usually with other family members. However, there are thousands of children each year who aren’t seeing a parent, grandparents or other family members.


As a result, thousands of parents are rightly bringing their disputes to Court in an attempt to have an involvement in their child’s life. As Legal Aid has all but disappeared from these types of private law family disputes and lawyers’ fees are often outside the ability of many people (although we are worth every penny!) we came up with the idea for this vitally important book.


This book covers what to do if you are refused the chance to spend time with your child or grandchild; and among other things, how to sort out issues of schooling, what happens if you intend to move home, change their surname or whether they be allowed to go on holiday. It also looks at Court proceedings should you be a victim of domestic violence and are seeking to prevent a violent parent from seeing their child. We explain the role of the Children and Family Courts Advisory and Support Service (CAFCASS), the National Youth Advisory Service (NYAS) and indeed the Judge. It explains the importance of mediation, completing the Court forms, witness statements and even how to draft a Court order.


This book is designed to be your friend in understanding the language and procedure of the Family Court without a lawyer. We use plain English. We keep it simple. This book is designed to help you to think about your case, what you are asking the Court to do, and to help you navigate your way through the procedural rules involved in bringing or defending a case in court and every step towards and including the final hearing. It will also help with enforcement and, if necessary, the process of appeals.


The court process can feel very alien, even scary. Our aim is to take that fear away. Bear in mind that this book can never be a complete substitute for a barrister or deal with every aspect of your particular case as the issues arise. Such a book would be impossible to write, because every single case is different. So we will tell you what should happen, and why. We don’t promise to turn you into Rumpole of the Bailey or Judge Rinder; but we will give you the tools to become an effective and persuasive advocate. This is a book which can be read from cover to cover but also be dipped into as the case proceeds.


We know how important children are to everything we do. It matters. This book has been written by two dedicated family barristers with more than 30 years of experience between them, who are in Court throughout the UK arguing about family matters on a daily basis. We have taken into account everything that we have learnt and made it user friendly and easy to understand.


We hope you enjoy the book and good luck.


Jason M Hadden MBE
Rhiannon Davis
May 2015
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The Nature of Family Disputes


Not every child is born to parents who are together, or who stay together. When relationships break down, parents have a responsibility to prioritise their children and manage their separation so as to protect them from conflict.


As adults go through the emotions around separation, this can lead to a breakdown in their communication as parents. Equally, issues such as domestic abuse can add another layer of concern and complexity.


Parents can disagree about where the children should live, how often they see the parent they do not live with and also about specific aspects of their upbringing. When parents or other family members cannot reach an agreement, either by working together or through mediation then the next alternative is through the Family Court.


It is not the role of the Family Court to decide who ‘wins’ or who ‘loses’. Instead, the Court will conduct an inquiry into the child’s welfare and reach a decision based on his or her best interests.


Remember: whether you succeed or not, at the end of your case you will still need to maintain a level of communication with the other side in order to share information about your child’s welfare so that you are able to jointly take decisions about your child’s upbringing where this is required by law.


The decision to take matters to court can have significant consequences for the relationship between parents. If the child or children concerned become aware of any resulting conflict between their parents, it can be harmful and upsetting for them. Parents have a duty to consider court only as a last resort and to do their best to protect their child from the consequences of their dispute. This book will help you through this process.



WHAT CAN THE FAMILY COURT RESOLVE?



The Court can only act within the scope of the law. The Family Court has three basic powers.


The Court can decide:


1.   whom a child lives with;


2.   how often the child sees the parent (or a family member) they do not live with;


3.   decide appropriate questions about a child’s upbringing. This can include questions of medical treatment and which school a child should go to.


In addition the Court can also make decisions as to whether a parent should have Parental Responsibility (sometimes abbreviated to PR) for a child.


You may already have heard terms like ‘custody’, ‘residence’ and ‘contact’, but these are now out of date. The time a child spends with his or her family or with whom a child lives is now set out under a ‘Child Arrangements Order’.


In any legal proceedings regarding a child, the two questions you need to ask yourself first are:


Is there anything else I can do to resolve the issue first?
Mediation, negotiation and compromise can result in good outcomes in the right cases without the need for the expense, worry and possible conflict of court proceedings. Mediation is a process through which you can be helped to discuss your perspective with the other side and assisted to reach an agreement.


Am I asking for something the Court can actually order?


Be clear about what it is you want to achieve. If it is an Order that your child lives with you, or spends a certain amount of time with you, the Court can help. If it is an Order, for example, that the other parent brings up your child in exactly the same way that you do, that is less likely to be something that the Court will be able to order.


Remember


It is important to remember that the Court can impose on parents a routine for their children that neither party is wholly satisfied with. Sometimes the best and most long-lasting arrangements are ones that parents are prepared to negotiate for themselves.
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An Introduction to the Law


This book is intended to offer you a guide to family proceedings. The law in this area can be complicated and fast moving. The aim of this section is to explain the main principles that the Court will take into account when making decisions, and also to tell you the most common parts of the law that the Court is asked to consider.


It will firstly help to explain very simply how the legal system in England and Wales works.



THE LEGAL SYSTEM



There are two different main types of law.


Acts of Parliament


Firstly, there is the law that is written down in Acts of Parliament. They are also sometimes called ‘Statutes’. Statute law is the most important because it was made directly by Parliament and no Judge can make a decision, which is against an Act of Parliament. Rather, it is for Judges to interpret and apply those Acts. Acts are divided into sections and sub sections and it is normal when referring to a piece of legislation to quote the specific section you are relying on.


Case Law


The second main type of law is ‘case law.’ Essentially, when a Judge decides a case, they are required to deliver a judgment; this can also be called ‘facts and reasons’. This judgment will need to set out not only what the decision is, but also what the facts of the case are and why the decision was made. When a judgment is given that is particularly important or interesting in terms of the way the law is applied, it will be written down and may be published. This is referred to as ‘case law’.


Case law is important as it helps us understand the statute as applied by Judges.


However, every case is different, with different facts and specifics. You may be able to produce case law that suggests you should have a similar outcome, but it is not automatic that the Judge will do what you want. It is not unusual for lawyers to try to argue that particular case law does not apply because it is different from the decision the Judge has to make in their case. Case law can be found online at sites such as www.familylaw.co.uk and www.bailii.org.


Procedural Rules


In addition to the two main types of law explained above there are also Procedural Rules. These rules are written down and also approved by Parliament in some form. They are not the same as Acts of Parliament or case law but they are important rules, which need to be complied with. The main rules you will need to deal with are the Family Procedure Rules 2010. These will help you with the procedure, including the types of hearings there will be and the time limits the Court will expect you to comply with when taking certain steps.


The Children Act 1989 is the principal statute that Judges will apply when deciding applications about children. This tells them what things to take into account when making their decision and also sets out the Orders they can make.


Section 1 of The Children Act 1989 sets out some of the principles the Court will use to make a decision. Other important sections are at Section 8 (the types of Orders the Court can make), Section 10 (provisions about who can apply for Orders about a child) and Section 11 (enforcing and monitoring contact).


Child Arrangements Orders are the Orders that set out whom a child will live with, and when and how they will spend time with parents or other relatives.


A Specific Issue Order can require a person, usually a parent, to do something in relation to a child, and a Prohibited Steps Order can require a person not to do something in relation to a child. These Orders are allowed under Section 8 of the Children Act 1989.


Prohibited Steps Orders, Specific Issue Orders and Child Arrangements Orders can also be called Section 8 Orders after the section of the Children Act they are based on.


The Children Act 1989 has been changed since the day it was first written. Later laws, such as the Child and Families Act 2014, have amended it but it is still referred to as the Children Act 1989. It is therefore important when you are looking into the law that you make sure you are looking at the up-to-date version.



A WORD ABOUT HUMAN RIGHTS



Whenever the Court makes a decision about the upbringing of a child, it is interfering in a family’s personal and private life. The Court is required to act in the best interests of the child and there are many occasions when the Court makes an Order to make things better for the child.


The Human Rights Act 1998


The Human Rights Act 1998 is an Act of Parliament which had the effect of requiring the Court to make decisions that are consistent with the parties’ human rights. Our rights are set out in the European Convention on Human Rights, which are included in the Human Rights Act. The main human rights we think about in family law are set out in Article 6 and Article 8. Article 6 is the right to a fair trial and Article 8 is the right to a private and family life.


Where the rights of a child and a parent conflict, the rights of the child prevail. Just by way of example, in the case of a violent parent, the child has a right to be kept safe and not be exposed to harm. By the same token, the violent parent would argue that he or she should have direct contact with the child because they have a right to a family life including their children. The Court has to consider both sets of rights, and clearly there can be no middle ground in some of the issues that arise. The Court is obliged to place greater weight on the rights of the child.



THE MAIN LEGAL PRINCIPLES IN THE CHILDREN ACT 1989



The Court will make its decision based on specific legal principles and these are contained in the Children Act 1989.


The Welfare Principle


Firstly, we have the ‘Welfare Principle’ which is applied whenever the Court has to decide a question relating to the upbringing of a child. The Welfare Principle is very simply that the child’s welfare in such cases shall be the Court’s paramount consideration. It is Section 1(1) of the Children Act 1989.


The ‘Delay’ Principle


In addition, the Court also has to take into account at Section 1(2) the general principle that any delay in dealing with the proceedings is likely to be detrimental to the welfare of the child. This is an important section that can be relevant when; for example, the Court is asked to adjourn a case.


Ongoing parental involvement


Whenever the Court is thinking about making, ending or varying a Child Arrangements Order, or another Order under Section 8 (or making an Order called a Special Guardianship Order – see page 66), the Judge must also presume, unless the contrary is shown, that the involvement of the parent in the life of the child concerned will further the child’s welfare.


It is also the case that any decision by the Court represents the State getting involved in the private life of families. For this reason, Judges need to think carefully before making Orders and do not go further than is necessary.


‘No Order’ Principle


Section 1(5) requires the Court not to make an Order unless to do so it is better for the child than to make no Order at all. You may need to justify to the Court why you should have a Court Order for your time with your children rather than rely on a simple agreement that has been reached in negotiations.



THE WELFARE ‘CHECKLIST’



Whenever the Court is thinking about making, ending or varying a Child Arrangements Order, or another Order under Section 8, there is a checklist of things to be considered. The items on the Welfare Checklist are:


1.   the ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding);


2.   his physical, emotional and educational needs;


3.   the likely effect on him of any change in his circumstances;


4.   his age, sex, background and any characteristics of his that the Court considers relevant;


5.   any harm that he has suffered or is at risk of suffering;


6.   how capable each of his parents, and any other person in relation to whom the Court considers the question to be relevant, is of meeting his needs;


7.   the range of powers available to the Court under this Act in the proceedings in question.


You will often see this checklist set out in court papers. In particular, it is often an important part of CAFCASS or other welfare reports (see Chapter 12).


Some points on the Welfare Checklist


Firstly, the Welfare Checklist does not apply to every decision of the Court. It does not apply, for example, when you are asking the Court to give you permission to make an application.


Secondly, the items listed in the checklist are listed in no particular order of priority. It is not the case that one item is more important than any other, although it is fair to say that some aspects of the checklist may be more relevant than others to your particular situation.


Thirdly, in any application you make to the Court where the Welfare Checklist applies you should always apply the Welfare Checklist in your application and arguments to the Court.


Understanding the Welfare Checklist


Some of the items on the checklist require further explanation:




(The ascertainable wishes and feelings of the child concerned (considered in the light of his age and understanding)’





The wishes and feelings of the child are obviously very important; however, this does not mean in every case that the child will automatically be given the result that they may say they want.


There is no ‘magic age’ after which a child who is still young enough to be covered by the Children Act must be listened to and their direct wishes acted upon. It is more correct to say that the older the child and the more considered the child’s wishes, the less likely it is that the child will not be listened to. Much of this will depend on the decision being made. If an older child expresses a wish to live with a parent who poses a direct and serious risk, for example, it is more likely that the Court will not decide the case based on that child’s wishes and feelings but be guided by all of the evidence in the case.




‘The likely effect on him of any change in circumstances’





The status quo is important. If the child’s needs are being met by a particular set of arrangements, then evidence will need to be brought to prove that change will be in that child’s best interests. This does not mean that the status quo is never changed but the Court is likely to require good reason to make big changes, such as a change of the child’s main carer, where that carer is not meeting the child’s needs.




‘Any harm the child has suffered or is at risk of suffering’





This harm can be emotional or physical and can include neglect. It is important to note that this includes the risk of future harm. The denial of a relationship with a parent can be considered ‘harm’ under this section, unless, for example, contact has been stopped or limited due to proven welfare concerns.


There is no rule in law, or reference in the ‘checklist’ that states that children should live with their mother rather than their father; nor that one particular pattern of contact must apply in all cases.



THE OVERRIDING OBJECTIVE



In addition to the Children Act 1989, the Court also needs to have regard to the Family Procedure Rules and, in particular, the ‘Overriding Objective’ when exercising its powers under the Rules. This covers many types of case management decision including the type of evidence it will allow and whether an expert report is needed (see Chapter 13).


The Overriding Objective is contained at paragraph 1.1 of the Family Procedure Rules and reads as follows:


1.   These rules are a new procedural code with the overriding objective of enabling the Court to deal with cases justly, having regard to any welfare issues involved.


2.   Dealing with a case justly includes, so far as is practicable:


(a) ensuring that it is dealt with expeditiously and fairly;


(b) dealing with the case in ways that are proportionate to the nature, importance and complexity of the issues;


(c) ensuring that the parties are on an equal footing;


(d) saving expense; and


(e) allotting to it an appropriate share of the Court’s resources, while taking into account the need to allot resources to other cases.


The Overriding Objective is quite straightforward and allows the Court to manage its cases based on the factors set out above.



PRIVACY IN FAMILY PROCEEDINGS



Once court proceedings begin, you need to remember that court hearings will take place in private and there are limits on the number of people who may see the court papers.


If you breach those limits, you will be breaking the law and may face sanctions from the Court.


To be completely safe, you are advised to avoid discussing the court proceedings with anyone. Do not talk about the case on social media. It is not unusual for evidence from social media, such as Facebook or Twitter to be produced in family cases and you could damage your case, even unintentionally.
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Applying for a Child Arrangements Order


A Child Arrangements Order is an Order from the Court that states whom a child lives with and with whom they spend time and for how long. From 22 April 2014, Child Arrangement Orders replaced ‘Residence Orders’ and ‘Contact Orders’ under Section 8 of the Children Act 1989.


The government brought about the changes as it was becoming concerned that some parents were arguing more about the labels and status that attached to such Orders (‘Residence’ and ‘Contact’) rather than actually putting the needs and interests of their children first.


As such they sought to bring about a sea change in children law, reiterating that the priority should be that the interests of the child are the paramount consideration.


The new system for dealing with applications made by parents about their child is set out in the Family Procedure Rules as the Child Arrangements Programme. It is worth reading this document in addition to this book, as it will show you the rules that the Court will apply. It can be found at: www.justice.gov.uk/downloads/family-justice-reform/pd-12b-cap.pdf


The Court considers that parents with Parental Responsibility should try to work things out between themselves rather than resorting to court proceedings. At the forefront of this change is mediation and the intention that parents, or those people with Parental Responsibility, should come to court only as a last resort. Families are encouraged to use dispute resolution services, including mediation, as alternatives to court proceedings.


Applicants are required to attend a Mediation Information and Assessment Meeting (MIAM) prior to making an application to the Court for a Child Arrangements Order unless an exemption applies. Legal aid was removed from private law children proceedings in all but the most extreme cases. As such, if resolution cannot be reached by way of agreement or mediation, then the Court will decide. The court proceedings follow a particular order (unless there is a reason to change it). This is as follows:


♦   The making of the Application


♦   CAFCASS Safeguarding checks


♦   First Hearing/Dispute Resolution Hearing


♦   Finding-of-fact Hearing (if necessary)


♦   Dispute Resolution Hearing


♦   Further Case Management Directions (if necessary)


♦   Final Hearing


The Family Procedure Rules set all this out in a helpful flowchart, which is reproduced in Appendix 2 of this book.


A Child Arrangements Order can state:




‘with whom a child is to live, spend time or otherwise have contact, and


when a child is to live, spend time or otherwise have contact with any person.’





It will therefore set out whom a child can live with and it should also set out when the child sees the parent he or she does not live with.



ATTENDING A MEDIATION INFORMATION ASSESSMENT MEETING (MIAM)



Before an application can be made to court, you are now required to prove that you have attended a Mediation Information Assessment Meeting (MIAM). You will need a form FM1 (Family Mediation 1) to show the Court that you have been to a MIAM when you start court proceedings.


The purpose of mediation is to see if court proceedings can be avoided and that a negotiated agreement about the child can be reached between the parties. However, mediation only really works if parties are prepared to compromise. You need to go in with an open mind and be prepared to listen to the points that are made, but also to explain what is important to you and why.


Courts are required to know that mediation has been considered before they are able to proceed with your application.


The Mediation Information Assessment Meeting normally takes between 45 minutes to an hour and is attended by you and a mediator to see if there are alternative ways to find a resolution to the child dispute.


The mediator will explain to you:


♦   what your options might be;


♦   what mediation is, and how it works;


♦   the benefits of mediation and other appropriate forms of resolving disputes;


♦   the likely costs of using mediation;


♦   if you are eligible for free mediation and Legal Aid.


The meeting can be between the mediator and just you, or with your ex-partner too.


You may be eligible for Legal Aid to cover the cost. But if not, you will be advised of the cost, which will usually be about £150, plus VAT, for each of you.


What happens after the meeting?


The mediator will be able to tell you after the meeting whether your case is suitable for mediation. If it is, he or she will advise you of the next steps.


What happens if mediation does not go ahead?


If, after your MIAM, it is considered that mediation is not suitable in your case, the mediator will supply you with a FM1 form, which they will sign. This form confirms that you have attended an MIAM. The Court will then allow you to issue proceedings.


It is important that people taking part in mediation are able to speak freely. For this reason, what you say in mediation in relation to what you would accept as part of negotiations is not to be repeated in court. The discussions in mediation are protected.


Your FM1 form will allow you to start court proceedings in the following 4 months. If you wait longer than this, you will have to go through the process again to see if mediation is now possible.


Exceptions to attending an MIAM


There are exceptions to the need to attend a MIAM; these are:


♦   Where an emergency application is being made to the Court


♦   On applications to the Court without notice


♦   Enforcement of a Court Order


♦   Consent applications


♦   Applications in ongoing proceedings


♦   Where there has been domestic abuse or an allegation of domestic abuse (by either you or the other party) in the last 12 months resulting in a Police investigation


♦   Where there are financial difficulties and one of you is bankrupt


♦   You do not know how to contact the other person


♦   There are child protection issues and Social Services have been involved


♦   Where you cannot find any mediator within 15 miles of your home who can see you for a MIAM within 15 working days. You have to show that you have contacted at least 3 mediators


♦   You have an FM1 form that is less than 4 months old



UNDERSTANDING SHARED CARE



It is also the case that a child can live with more than one person.


For instance, a child may live with the mother for four days in a week and the father for three days or vice versa. This shared arrangement is becoming more common. It does not, however, mean that a child must spend 50 per cent of the time with each parent. This is often referred to as a ‘shared care’ arrangement and used to be referred to as a ‘shared residence’ agreement. It basically means that a child can have two homes.


A Child Arrangements Order setting out with whom a child will live can also be made in favour of people who do not hold Parental Responsibility. Where this happens that person will automatically gain Parental Responsibility for the duration of the Child Arrangements Order.
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