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Preface

ALL OF US LIVE under a legal system and must confront the law in many aspects in our daily lives. The law sometimes presents itself to us in unattractive ways when it requires that we do things we would prefer not to do or that we believe are positively evil to do. At other times the law can appear almost beautiful when it protects us against harm or helps us to do something we very much want to do—e.g., get married or divorced. Under the law we can be discouraged from smoking marijuana, given or deprived of a place in medical school through a program of preferential admissions for minorities, drafted to fight in a war we may regard as evil, allowed to seek and obtain an abortion—or prohibited from doing so, compensated for injuries sustained through another’s negligence, protected against theft and bodily harm, facilitated in the making of a contract, and so on. Depending upon what we think of these various activities and outcomes, we shall be inclined to view the law as either a force for good or evil—though sometimes, we shall no doubt be forced to admit, a necessary evil. One thing we cannot do, however, is avoid the law. Like it or not, it is a pervasive feature of our lives and is likely to remain such in any life that would hope to be social, civilized, and predictable.

Given the major and permanent role of the law in our everyday lives, it is both surprising and unfortunate that ignorance of the law has historically been tolerated in undergraduate education. No reputable college or university would think of willingly graduating a person ignorant of basic facts of science or basic skills of language and mathematics, and yet it has been common for these institutions to graduate legal illiterates—persons who know little more about the law than what they pick up from television crime and lawyer dramas. Even if students are forced to take a few law-related courses in political science or sociology, the focus of such courses is likely to be so narrow that the student winds up thinking of law as basically criminal law plus constitutional rights. The complex and important issues of, for example, tort law, contract law, family law, the law of evidence, and legal ethics—just to name a few—have remained largely virgin territory for undergraduates.

In recent years, fortunately, there have been some encouraging signs that this educational apathy toward the law is being challenged. The political  turmoil of the sixties put the law at the center of social attention—some seeing it as an oppressive instrument of racism and warmongering imperialism and others seeing it as the only civilized way to oppose these evils. And even more recently crucial legal issues have been among the major news stories of the day and have aroused deep human passions. (Some obvious examples that come to mind are these: equal rights for women and homosexuals, abortion, the teaching of Darwinian evolution in the public schools, forced busing for school integration, capital punishment, the insanity defense, preferential hiring and admissions programs, the resignation—under threat of legal impeachment—of a lawyer president and his lawyer staff for the obstruction of justice, and the general climate of litigiousness—with multimillion-dollar settlements and lawyers advertising on television in the manner of used car salesmen—currently characteristic of our society.) Here again some see the law as a force of evil and others as a force of good, but all see it, however vaguely, as somehow at the very center of these issues and disputes. Thus, not surprisingly, undergraduate students have themselves in recent years increasingly demanded more college courses on law and law-related topics. They realize that knowledge of law should not be confined to graduates of professional legal schools and that every citizen who claims to be educated should have greater sophistication about the law than has been common in the past.

Courses in the philosophy of law (or jurisprudence, as it is sometimes called) are one response to this need, and student demand for them and enrollments in them are steadily increasing. Such courses are not concerned primarily with the actual concrete details of particular legal systems but rather are courses about the general nature and importance of law itself. If properly taught, a course in the philosophy of law functions to provide an indispensable background for more detailed study of particular laws and legal systems later. (If students come to jurisprudence already having such knowledge, it is a great asset for both student and instructor. Such knowledge should never be presupposed at the undergraduate level, however.) Legal philosophy provides clarity, intellectual order and structure, and standards of rational (often moral) criticism and evaluation. It thus gives insight into the relevant questions to ask when laws are being discussed or legal reforms are being proposed, and it can help to introduce reason into areas where passion often dominates.

The purpose of this book is to provide an introduction to the philosophy of law. It is aimed primarily at an audience of beginners and is intended as a first text for such an audience—a text that can be followed up by readings of a more complex and sophisticated nature. Since the book addresses beginners in the subject, it will frequently contain general discussions and surveys of ideas. It will not be limited to this, however, and thus is not simply a textbook in the traditional sense. It is the belief of both authors that the general discussions should be focused, whenever possible, on specific issues that can be used as examples to illustrate in some detail the relevance of the general points made. Thus the chapter on moral theory and the law  contains an examination of the moral foundations of freedom of speech and press, and the chapter on private law contains an examination of no-fault tort systems and schemes whereby contract law can be used to reallocate wealth. These examinations are much more detailed than the general textual material. Though they are written to be accessible to the beginner (who has mastered the preliminary material that precedes them), they also contain ideas and arguments that should be of interest to the specialist as well.

Persons planning to adopt this book as a text in a college or university course may be assured that the book presupposes little or no background in either philosophy or law. It may be used alone or may be used in conjunction with an anthology of readings, e.g., Readings in Philosophy of Law, edited by John Arthur and William H. Shaw, or The Philosophy of Law, edited by Joel Feinberg and Hyman Gross. In an ambitious upper-division, honors, graduate, or law school course, the book could be used to provide background and a framework for discussing some difficult and important contemporary writing in legal philosophy, e.g., Ronald Dworkin’s Law’s Empire or Mark Kelman’s A Guide to Critical Legal Studies. The authors have also had success using the text in conjunction with various legal casebooks that allow the instructor to demonstrate how philosophical issues grow out of and are relevant to actual legal cases. Whether used alone or supplemented by other readings, this book is an introduction to the most basic philosophical questions that can, in the authors’ judgment, be asked about the law, and it attempts to show how these questions arise in various branches of law—criminal, tort, contract, constitutional, and so on. Of course not all important questions or areas of law can be covered in a single volume, but few would doubt the centrality of the ones here selected. The text attempts an accurate though simplified presentation of the various prominent answers that have been given to these questions and often provides the authors’ own views as well. Its primary purpose, however, is not to give students facts for memorization or slogans for allegiance. It is rather concerned to consider reasons for and against the various views discussed and is thus highly argumentative in the proper philosophical sense. As such it should help to provide students with the basic intellectual tools required to think through for themselves some of the fundamental questions of legal philosophy and perhaps even to raise other equally or more important questions.

The book represents a joint effort on the part of the authors in the sense that they read and discussed each other’s ideas and often attempted to rewrite material in the light of each other’s criticisms. However, being guided by the wisdom of the old saying that “a camel looks like an animal designed by a committee,” no effort was made to impose an artificial homogeneity on the final result. Each author would no doubt have made changes in the material prepared by the other if he had been writing it instead, but final authority was left to the primary author in each case. Mr. Murphy has primary responsibility for the Preface, Introduction, and Chapters 1, 2, and 3. Mr. Coleman has primary responsibility for Chapters 4 and 5.

As the reader progresses from the early introductory material to the material in the final chapter, an increase in the difficulty and sophistication  of the book’s contents will be noted. This is intentional and reflects the belief of both authors that readers should themselves increase in sophistication as they pass from the beginning of an introductory book to its conclusion. Many readers may in particular find the final chapter—the chapter on law and economics—difficult. This is both because many persons are phobic about economics (because it reminds them of mathematics) and because some of the ideas really are difficult and technical. In presenting this chapter, every effort was made to simplify and to explain technical material in a nontechnical idiom—e.g., no complex mathematics is presupposed. Even given this, however, the material is not easy. But the material in the earlier chapters was not easy either; it perhaps just seemed to be. Thus this is a good point at which to remind the reader that philosophy, though often mistakenly thought of as a “soft” humanities discipline, is to be studied with the care and rigor that one would give to the study of such “hard” disciplines as physics or chemistry. It should be studied—not read through in a casual way, as one might read a mystery novel, simply to get the “gist” of it.

The reader may compile an extensive bibliography of additional readings by consulting the Suggestions for Further Reading as well as the notes for each chapter. The selections listed are those judged by the authors to be the best initial readings for the person who wishes to develop a more detailed understanding of the issues explored in the book.
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Introduction:

What Is the Philosophy of Law?

THE PHILOSOPHY OF LAW (or “jurisprudence” as it is often called in law schools) is the application of the rational techniques of the discipline of a philosophy to the subject matter of law. What does this mean? John Austin, a nineteenth-century English philosopher of law, offered an answer that still serves reasonably well today. Austin distinguished between analytical jurisprudence and normative jurisprudence. Analytical jurisprudence is concerned with the logical analysis of the basic concepts that arise in law—e.g., duty, responsibility, excuse, negligence, and the concept of law itself. Normative jurisprudence is concerned with the rational criticism and evaluation of legal practices. Such criticism is often moral in nature but it can also be economic, psychological, political, etc. The philosopher is here not primarily concerned to give advice about the law from these perspectives but is rather involved in the task of attempting to understand the logical structure of such advice. Thus, the philosopher who is interested in the moral evaluation of the law will be concerned with the nature of moral reasoning and argument and will be concerned to identify where such reasoning has an application within or to the law. A requirement for moral reasoning might, for example, be present within the law as an essential element in analyzing constitutional concepts such as “due process,” “equal protection,” or “cruel and unusual punishment.” Moral reasoning might be applied to the law in, for example, evaluating the justification for the entire practice of criminal punishment. So, too, for other evaluative perspectives. The philosopher concerned with the economic analysis of law will not be giving economic advice but will mainly be concerned to understand the logical structure of such advice and to discover to what degree such analysis illuminates and helps evaluate legal concepts and practices. What this shows is that the primary task of the philosopher is analytical or conceptual, even when the initial concern is with normative matters. Normative discourse is valuable only when it is analytically clear and rationally structured; indeed, it is positively dangerous when it is sloppy and sentimental or dogmatic and authoritarian, in short, when it is anything but rational. (Recall Nazism  and its vague and bombastic “moral” rhetoric taken from German Romanticism.) The goal of philosophy, here as elsewhere, is to articulate and maintain the standards of rational criticism and to fight off the darkness that surrounds any practice when it starts being discussed, not in terms of public and objective reasons, but in terms of unexamined feelings, dogmas, faiths, and conventions.

The subject matter of legal philosophy is thus easily characterized: Whenever one raises a question about law that involves either normative issues or issues of conceptual analysis (including questions about how these two might be related), one is raising a philosophical question about the law. Such questions are not raised only by professional philosophers, of course. Lawyers and judges find that they must frequently raise such questions (e.g., how is “negligence” to be understood, and is the death penalty “cruel and unusual” for rape, etc.) and they often do a subtle and impressive job of answering them. Fortunately, much of the record of these answers is preserved, at least in the United States, through the practice of including any judicial opinions that were written into the texts of federal and state cases published. Though judges are more constrained in their approach than philosophers (who can afford the luxury of developing ideal theories about how things ought to be without being constrained by the limitations of an institutional role), they are still involved in a task of a similar nature. Thus, there is a potential for rich interaction between legal philosophy and legal practice—each side can learn from the other. If philosophers have any unique contribution to make, it probably lies in their trained ability to recognize conceptual and normative problems, even when they lie buried and obscured behind apparently factual material, and to bring to bear on the discussion the refinements in thinking about such problems that have developed in their discipline over its nearly 3,000-year-old history.

At this point, of course, a skeptical reader might raise the following worry: “If philosophy (even when dealing with normative matters) is centrally concerned with the analysis of concepts, then does it not simply provide an inefficient, windy, and roundabout way of doing something we can do much more easily by just going to a dictionary? If one wants to know what ‘negligence’ means, why not simply look it up in Webster’s or, if that definition is too sketchy, in a legal dictionary such as Black’s?” The long answer to this skeptical question is to read this entire book and see if what one has learned from it could have been grasped more easily from a dictionary. The short answer is this: Dictionary definitions are reports of how people normally use words; philosophers are concerned with clarifying the concepts that these words (sometimes quite misleadingly) designate.

The philosophical analysis of a concept, while by no means indifferent to ordinary usage (which can be a valuable starting point), is concerned to give a rational account of such usage. It is concerned, for example, to answer the question: What is there about all cases of negligence that makes us group them under one concept and thus use the same word? The goal, in short, is not an understanding of words alone but also an understanding  of the practices in which these words occur and that are designated by them. Sometimes philosophers will find inconsistencies or incoherencies in ordinary usage (including ordinary legal usage). They may conclude from this that the concept being used is confused, and will then perhaps offer a rational reconstruction of the concept in question—i.e., a suggestion for a new and more precise analysis. This will normally be accompanied with a suggestion for a new definition for the term that designates the concept.

The philosopher, in short, is not simply a reporter of usage but is also often a corrector of usage. The philosopher is concerned with adopting an analysis of a particular legal concept that is as clear as possible, that explains why the concept is used in the way it is, and that meshes in a logically coherent way with other crucial concepts to which the concept in question is systematically related. Consider one simple example: How should we understand the concept of unusual as it occurs in the Eighth Amendment’s ban on “cruel and unusual punishments”? If we go to Webster’s we find the word “unusual” defined as “strange, rare, or exceptional.” Shall we then accept this as our conceptual analysis? If we do, then note the bizarre consequence: The very punishments clearly intended by the Founding Fathers to be banned by this amendment—torture and mutilation—will become acceptable if we simply begin inflicting them often enough so that they become common rather than rare! How absurd. Nor will we get a final illumination by hunting up an old dictionary to discover if the word had a different meaning two hundred years ago. The drafters of that amendment were clearly trying to get at something substantive—some important value they sought to protect—and this value should be the object of our search. In a philosophical analysis of the concepts of cruel and unusual punishments, we shall want to articulate that value, see if it can be coherently analyzed, determine if the moral background it presupposes is rationally defensible, discover how it relates to other important legal concepts, and understand how it fits into the legal history of the institutions of which it is a part. That is a philosophical analysis. Knowing the dictionary meanings of the terms chosen to designate the value by those persons who drafted the amendment will sometimes be a helpful start in this philosophical task, but it is only a start and a small one at that. (Another problem worth noting is this: Dictionary definitions often define a philosophically puzzling term with terms that are just as puzzling; e.g., Webster’s defines the term “law” itself as “all the rules of conduct established and enforced by the authority . . . of a given . . . state.”)

General attempts to characterize a discipline of study can quickly and easily become vague and unhelpful. The best way to understand a field of study is to see it at work in detail. In our case, this will involve studying the following chapters. At the close of these, the intelligent and careful reader will either have a clear grasp of the nature of the philosophy of law or the writers will have failed miserably in their task. As an introduction to the chapters, a brief summary of their contents might be helpful.

In Chapter 1, the concept of law itself will be analyzed. How is law to be distinguished from force? From morality? What is the “rule of law” and  what does it mean to recommend a “government of laws and not of men”? What is it to apply or interpret law—is this simply the mechanical application of rules or is some element of discretion and creativity essential? (This may be a version of the “strict constructionst” v. “activist” debate.)

In Chapter 2, an attempt will be made to explain the nature of a moral issue or problem (so that one may recognize one when present) and to explore various theoretical answers that have been given to the question of how such problems are rationally to be resolved. The contrast between theories that make promotion of the general welfare morally central and those that make rights morally central will be emphasized. Moral skepticism and relativism (the views that morality is not objective and that it is simply a matter of personal or cultural preference) will be explored and, it is hoped, partially defused. The presence of moral issues in the law and the use of moral theory in helping resolve those issues will be illustrated. As an example, the First Amendment’s protection of freedom of speech and press will be explored in some detail.

Chapter 3 deals with the issue of crime and punishment. Punishment is the use of state power in its most brutal form. The threat of punishment (promised whenever conduct is criminalized) keeps people from doing things they would like to do—a clear curtailment of liberty. If some do the things anyway and are caught, they are very likely to be punished, if for no other reason than at least to show, as Justice Holmes said, that “the law keeps its promises.” Punishment will often take the form of imprisonment, another clear curtailment of liberty. In any society that values liberty and regards it as a right, punishment will be viewed very seriously, to be imposed only if a very good justification for it can be mounted.

This chapter will explore the various justifications that have been offered for criminalizing conduct and thereby making those who engage in that conduct liable to punishment. (Why criminalize any conduct? Why not treat all rights violations on a tort model—i.e., allow them so long as compensation is paid to anyone who gets harmed?) If one concludes that some practice of punishment is justified, one will still want to raise many questions about the details of that practice: Should the state punish for acts alone or should it take mental states into account? Will some excuses or defenses for criminal conduct be allowed, and if so, what will they be—e.g., will there be an insanity defense? What procedures should surround the criminal prosecution and trial—e.g., why should the burden of proof be on the state to prove guilt instead of on the individual to prove innocence? Should we search for alternatives to criminalization and punishment—e.g., preventive detention of potentially dangerous people, therapy for the criminal as a sick and troubled person, or perhaps outright forgiveness and mercy to the criminal as an act of love and charity? Many of these issues will be brought into focus as the chapter closes with a discussion of criminal sentencing.

Chapter 4 explores philosophical issues in the private law: in particular, torts and contracts. The torts section considers whether in order to be just liability for the costs of accidents must be distributed on the basis of fault.  Is a no-fault system incompatible with our ideals of justice? Contract law is quintessentially private law. One’s duties in contracts are presumably entirely self-imposed. Because of its private nature, the law of contracts is generally thought of as an inappropriate institution for pursuing social goals or policies, in particular, for reallocating wealth among parties. In the contracts section, we explore whether, in fact, contract law is a plausible device for pursuing a society’s distributional goals.

Chapter 5 concludes with an examination of law and economics. Many writers are skeptical of a direct moralistic approach to law; they find it unclear, rationally unsupportable, and ideological. Seeking a clear, scientific, and value-neutral approach to the understanding and evaluation of law, several influential writers have in recent years drawn on the theories and techniques of modern economics (particularly microeconomics and game theory) in an attempt to gain a new understanding and method of evaluating the law. Some have maintained that this analysis is not opposed to morality but is, indeed, the best way to capture whatever is coherent in a moral outlook on law. These matters will be explored here.

The topics explored in the five chapters of this book do not by any means exhaust the philosophical problems that arise with respect to law, but few would doubt the centrality of the ones here selected. With the optimistic expectation that these chapters will generate further interest and curiosity in the reader, a bibliography of recommended further readings has been added at the end of each chapter. These readings either expand on the issues discussed in the text or introduce entirely new philosophical problems about law. Bibliographies are commonly ignored by readers and thus rarely repay the authorial efforts expended in their compilation. The authors of the present text hope that this will not be the sad fate of the ones they have compiled, or for the notes at the end of each chapter. Though many of these notes simply provide publication details on works discussed in the text, a significant number of them expand or qualify the argument of the text in significant ways. It is thus hoped that the reader will not choose to ignore them entirely.






1

The Nature of Law



Law, says the judge as he looks down his nose, 
Speaking clearly and most severely, 
Law is as I’ve told you before, 
Law is as you know I suppose, 
Law is but let me explain it once more, 
Law is The Law.


—W. H. Auden, from “Law Like Love”



One of the oldest problems in the philosophy of law, and the problem with which most legal philosophy courses commonly begin, is the analysis of the concept of law itself. At the outset, this might strike the reader as puzzling. Why is this such a problem? Why does it matter? A chemistry course does not begin with a tortured discussion on “what is chemistry?” A history course does not usually begin with such a discussion of “what is history?” (given that we all know that history is just one damned thing after another), and so on for most other courses in a college or university catalog. What is there then about the concept of law that makes its analysis sufficiently difficult and important that it must precede all other issues in the philosophy of law?

This question is natural and sensible enough that it requires a careful answer. Probably the best general start toward an answer has been provided by the contemporary English legal philosopher H. L. A. Hart, who has noted certain features about law that make its analysis puzzling:1


(1) Law is clearly a device for social control—a device for getting people to do things they would be unlikely to do if left to personal inclination alone. But how does a legal method of social control differ from other methods of social control with which the legal may easily be confu+sed—e.g., morality or mere force? There is so much overlap in the language of morality and the language of the law (both talk of duty, rights, obligation, responsibility, etc.) that it would be easy to confuse the two. And yet, when  we reflect and realize that it is possible for certain laws (e.g., clearly some of those of Nazi Germany) to require conduct that is immoral, we realize that law and morality are in some sense different even if closely related. Is one difference between law and morality perhaps that the former is necessarily backed up by force or the threat of force and the latter is not?

Force is so obviously a large part of every legal system that some identification of law with force might be tempting. But further reflection again shows that such a simple identification would be misleading. Once we move from the domain of criminal law, it is difficult to support the claim that law must involve force. There may, for example, be force present in the laws detailing procedures for making a valid will, but its presence is certainly not obvious. Also, certain instances of force (e.g., a gunman putting a pistol to your head and demanding your money or your life) are clearly not legal in nature. Thus force, though perhaps intimately related to law, cannot be identified with law. What, then, are the relations between the concepts “force,” “morality,” and “law” if not relations of identity? The vividness of this question provides one reason why the concept of law requires analysis.

(2) The concept of law may be used ambiguously and may thus cause serious moral and intellectual confusion. Sometimes, when people speak of laws, they are speaking of descriptive laws—statements of how things, as a matter of fact, regularly do happen. The so-called “law of gravity” is an example of a descriptive law. Other times, when people speak of laws, they are clearly speaking of prescriptive laws—authoritative statements about what should or ought to happen or about what should or ought to be permitted to happen. The First Amendment to the United States Constitution (“Congress shall make no law respecting an establishment of religion . . .”) is clearly a prescriptive law concerning the enactment of other prescriptive laws. It is not a statement of what Congress has in fact done or a prediction of what Congress will in fact do. It is rather a statement of what Congress, in enacting other prescriptive laws, is permitted and not permitted to do. These sorts of laws and legal systems, prescriptive laws and systems of prescriptive laws, are the object of study in the philosophy of law. Descriptive laws are examined in the philosophy of science.

As clear as the distinction between descriptive laws and prescriptive laws is, the two senses of “law” are still sometimes confused. Some people, for example, are inclined morally to condemn certain sexual practices (e.g., oral or anal copulation) as “contrary to the laws of nature” or simply “unnatural” in order to support their belief that these practices are evil and should be punished by the criminal law. But when they speak here of “contrary to natural law,” what in the world can they possibly mean by this phrase? Surely they do not mean that such acts cannot happen, that such sexual acts are like acts of changing water into wine, contrary to descriptive laws of nature in the sense that their occurrence would be a miracle. Does “contrary to laws of nature” then mean “statistically infrequent”? If so, then the claim is clearly descriptive and one can draw no moral or other evaluative or  prescriptive conclusion from it. (Artistic creativity and genius are statistically infrequent. Does that make expression of these traits immoral?) If “contrary to nature” means “not in accord with dominant biological function,” then gourmets (those who sometimes eat purely for pleasure) would seem to merit our moral condemnation—a very counterintuitive claim. Suppose then that these persons mean something prescriptive when they say “laws of nature.” We might then well ask them what authority prescribes to nature; is there perhaps a cosmic legislature? If, as is most likely the case, these people really mean by “contrary to nature” something like “contrary to my religion’s interpretation of God’s commands,” then they should simply say this, avoid all the confusing and ambiguous references to laws of nature, and face the resulting problems honestly and squarely—one of the problems in our system being the First Amendment’s ban on an establishment of religion.

Not all linkings between descriptive and prescriptive law, however, are as confused as the one noted above. Consider the following problem: Would we say that a certain document—a written constitution perhaps—was really the prescriptive law of the land if nobody ever in fact obeyed it or paid it even the slightest bit of attention? Does not the claim that the United States Constitution is the highest prescriptive law of the land have something to do with the descriptive fact that this document is actually appealed to in deciding legal cases? If, starting tomorrow (because of a revolution perhaps), all citizens, legislators, government executives, and courts started ignoring the Constitution, would it still be the law of the land? At some point would we not be forced to say that it was at most former or previous law?

Legality is not to be simply identified with descriptive regularity any more than it is to be simply identified with morality or force. As these questions clearly show, however, it must have some important relationship with such regularity. An analysis of the concept of law will perhaps illuminate what this relationship is.

(3) The concept of law strikes up against certain puzzling but important borderline cases—cases of practices or institutions that have enough features in common with clear cases of law to tempt us to regard them as law but enough dissimilar features to tempt us in the other direction as well. Is international law really law? Is primitive law really law? Some writers who have been inclined to answer no have raised this challenging question: If these practices really are legal (rather than simply quasilegal or prelegal), then where are the legislative bodies to enact their laws, the courts to authoritatively interpret them, and sanctioning bodies to back them up with force? Let us suppose for a moment that these features are indeed absent. Until we first determine the relations of the concepts of legislation, court, and sanction to the concept of law itself, we shall not be in a position to know to what extent, if any, an absence of these features will pose a problem to the classification of international law and primitive law as genuine instances of law.

The point here is not to guarantee the removal of international law and primitive law from the class of borderline cases of law, because they may  genuinely be borderline cases. If so, their removal would be arbitrary conceptual legislation or stipulation and would simply achieve, not clarity, but what Hart has called “uniformity at the price of distortion.” The point is really to understand precisely the nature of these cases—to determine, if they are borderline, exactly why they are borderline. Only an adequate analysis of the concept of law will allow us to do this.

(4) The final problem worth noting is the following: The concept of law, it will later be discovered, will require analysis in terms of elements that, in themselves, also raise interesting and important philosophical issues. At least some laws, for example, seem to involve, depend upon, or even be rules. But what is a rule and what does it mean to say of a rule that it exists? Rules are not material objects that can be seen, touched, and pointed to. We cannot hang our hats on them or eat our food off the top of them, and thus they clearly do not exist in the same way in which hatracks and tables exist. And yet there is some point in saying of some rules that they do exist, and of others that they do not. There really is a legal rule in our society prohibiting rape. And there really is not a legal rule in our society requiring attendance at church. But what does this talk of “exists” and “really is, really is not” actually come to with respect to such queer entities as laws and rules? We have here then a class of existence questions, and an adequate analysis of the concept of law will perhaps help us with these questions. We must know what law is, what kind of “thing” it is, before we shall be in a position to know what sense of “exists” applies to it.

We have now considered the main reasons that Hart gives in defense of his claim that the analysis of the concept of law is interesting, difficult, and necessary before proceeding to other questions in the philosophy of law. But in what sense, if any, is the analysis of the concept of law important? Hart’s four reasons alone, of course, demonstrate that an inquiry into the concept of law is philosophically important. But is this inquiry important in some more “practical” sense—some sense that would commend it to those motivated by concerns other than philosophical curiosity?

I think that the answer to this question is yes, and I would cite two considerations in defense of this answer. First, it is instructive to see how central an understanding of law is to some very profound moral and political concerns. We are, for example, inclined to criticize and perhaps fight states (e.g., Nazi Germany) that depart substantially from our ideal of the “rule of law,” and we often like to praise our own system by reciting, even if without full understanding, the venerable slogan that we live under “a government of laws and not of men.” Indeed, most of us feel, whether reasonably or not, that we owe some kind of moral duty or allegiance to the law or to our own legal system, and we often call on ourselves and others to respect and obey the law of the land even when we or they do not wholeheartedly approve of what that law requires in a particular case. In short, for most of us the claim “because it is the law” carries some moral force—disobedience being regarded as morally serious (requiring moral justification) and not simply as unwise or imprudent.

We cannot, of course, even understand this claim of moral allegiance to law until we understand the concept of law itself, and, given that rational evaluation presupposes understanding, we cannot evaluate the claims for moral fidelity to law in the absence of such analysis. If, for example, law is simply to be identified with mere force, then it would be hard to mount a persuasive case for a moral obligation to obey the law. I may fear and understandably obey the thug holding a gun to my head, but the thug surely has no moral claim on my obedience. These considerations of moral fidelity and allegiance are surely provocative enough to demonstrate the importance of analyzing the concept of law even to those (their numbers are legion) who do not see philosophical clarity as a good for its own sake.

A second (and related) practical reason for being concerned with an analysis of the concept of law is more strictly legal in nature. When, in an everyday context, we seek to have “the law” applied to a controversy in which we are involved, what exactly are we seeking? Those who are naive about the nature of law are inclined to think that it is easy to discover the law that applies to any particular case: one just looks it up in a statute book or pays a lawyer to look it up. In reality, however, the process of discovering the law is often not so simple. Perhaps the statute is vague—e.g., it prohibits driving a vehicle while intoxicated and you, cited for being intoxicated while pedaling your bicycle, believe that the statute does not really cover your action (you believe that a bicycle is not a vehicle). When the court agrees with you and holds that a bicycle is not a vehicle for purposes of this statute,2 even though in an earlier case it had held that a moped with its engine off is a vehicle,3 what is actually going on? Is the court really applying a law to new cases or is it simply making it up as it goes along, legislating rather than judging?

If interpreting a simple statute can raise problems about the nature of law, imagine how these problems can be compounded in other more complex sorts of cases. Some cases are only loosely governed by statute or not governed by statute at all. In a common law system such as ours, applying “the law” to a particular case often means, not applying a statute, but rather a present judge applying to the present case the rulings (called “precedents”) of previous judges in earlier cases. Since these earlier cases are rarely exactly like the present case, however, the judge will have to depend on analogies, a process that at least seems to leave a great deal of free play for the judge’s discretion. Sometimes the decision, though defended by analogy with the past, will transform the law for the future, as when Justice Cardozo, for the first time, interpreted precedents so that automobile manufacturers could be held liable for injuries caused to the driving public by negligent manufacture of their product.4 What does it mean to talk about “the law” here—was it something Cardozo discovered and applied or did he just invent it, using the talk about precedents simply as a rationalization? Or consider controversial constitutional cases—e.g., the Supreme Court finding that the right to privacy, though never mentioned in the Constitution, is a fundamental constitutional right and then holding that this right  encompasses the right of a woman to choose an abortion.5 The more we consider cases such as these, the more puzzled we become. We started off thinking that, as practical persons, we need only be concerned with the law—i.e., with the particular laws that apply to our daily lives. When the issues become even remotely complex, however, we soon discover that the law is not so easily determined, and we might at this point begin to find our slogan “a government of laws and not of men” less and less clear. Unless we want simply to adopt the cynical view that the whole legal process is nothing more than a con game, we shall want to distinguish, even in those cases of unpredictable outcome where great discretion seems to be allowed, a judge’s being guided by consideration of factors that are clearly nonlegal (e.g., bribes, coin flips, etc.) in contrast to being guided by considerations that, however vague and imprecise they may be, have a proper place in the legal process. But how could we possibly draw this distinction without an examination of the concept of law itself, without an inquiry into the question of what makes a process a legal process in the first place?

Having defended the enterprise of analyzing the concept of law, we are now in a position to begin the enterprise itself in earnest. We shall examine the question “What is law?” and shall start our examination with a consideration of some of the main theories that have been put forth as answers to this question.




Natural Law Theory 

Natural law theories maintain that there is an essential (conceptual, logical, necessary) connection between law and morality. The demands of law and the demands of morality do not just happen to overlap sometimes as a matter of fact; their overlap is not just a contingent matter for empirical discovery. Rather, according to natural law theory, it is part of the very meaning of “law” that it passes a moral test. This does not necessarily mean that there is an equivalence between law and morality, because some natural law theorists are willing to admit that there are many moral obligations that have no place as legal requirements (e.g., private obligations of courtesy and gratitude) and that many legal requirements do not, in content, represent moral obligations (e.g., a legal requirement that certain documents be submitted in triplicate for administrative convenience). What is a necessary truth, however, is that no rule can count as a law unless what it requires is at least morally permissible—hence St. Augustine’s famous natural law slogan that “an unjust law is no law at all.” In short: Moral validity is a logically necessary condition for legal validity. Satisfying certain demands of morality is part of the very definition of “law,” and therefore the connection between “law” and “morality” is more like the connection between “puppy” and “young” rather than the connection between “puppy” and “difficult to toilet train.”

Given what we have already noted in the Introduction concerning the dangers of confusing law and morality, it might seem that what has here  been identified as “natural law theory” is too implausible to merit serious study as a philosophical theory on the nature of law. There is perhaps a sense in which this suspicion may be justified, at least for the earliest and simplest versions of the theory. However, because the motivations of the theory were important and because it was groping, however confusedly, toward some genuinely profound insights and because it has been and continues to be influential in some circles, natural law theory merits study in an introduction to legal philosophy. The historical origins of the natural law tradition are very ancient, and this section will examine the traditional or “classical” version of the theory. In a later section of the chapter we shall explore certain contemporary attempts to reformulate natural law theory or to save some of its essential insights from the attacks to which it has been subjected by proponents of other legal theories. Even though some hard and unsympathetic things will be said about natural law theory in this section, the reader should suspend judgment about the ultimate merits of the theory until reading the much more sympathetic later section.

Classical natural law theory was originally developed by such ancient writers as Plato, Aristotle, and Cicero and attained its most systematic statement in the medieval Christian philosophy of St. Thomas Aquinas.6 Though the claim that there is an essential connection between law and morality will strike many modern readers as counterintuitive, the theory represented a distinct advance in the history of thought for it grew directly out of the development of a moral outlook on social and legal arrangements. Traditionally, people had simply obeyed the law out of custom, habit, or fear of force—the role of the latter being so great that there was even some tendency to identify the law with force. Increasingly, however, reflective people (e.g., Socrates) insisted on raising the question: Why morally ought one obey the law?7 It cannot be morally right to obey the law merely because it is customary to obey it, since obviously customs can be irrational and evil. Just because something is usually done it does not follow that it ought to be done. Similarly with force: The threat of force can certainly provide one with motives (e.g., fear), but this can hardly establish the law’s rational claim on our allegiance. Before this can be established, we should first need to present morally sufficient reasons for legal obedience. Thus, the questions: How should a morally serious and reflective person consider the law? When is such a person morally obligated to obey the law?

Now there is one rather simple answer that one might be tempted to give to this question, and the answer forms an essential part of the classical natural law theory. This is: One is obligated to obey the law only if the content of the law is itself moral. Should I obey the law against murder?—yes, because murder is wrong in itself (malum in se). Should I obey the law requiring that certain forms be filed in triplicate even though contrary filing is not wrong in itself but only wrong because prohibited (malum prohibitum)?—yes, if most of the laws under which I live serve moral purposes, because it is reasonable that the law aims at administrative convenience in its efforts to do good and because what is required of me in this case is not morally  wrong. Should I obey a law requiring that I kill innocent persons in time of war?—no, because this law is unjust and thus no law at all. If the legal order is viewed as essentially connected with the moral order, then there will be moral reasons justifying allegiance to law and moral reasons justifying disobeying fraudulent imitations of law, and the grounds for legal obedience and disobedience will transcend appeals to mere custom or force.

It seems as though a title such as “moral law theory” would capture the nature of the account thus far given, and so one might wonder why such theories are typically referred to as “natural law” theories. Where, one might well ask, is the notion of “nature” or “natural” that gives these theories their title? The answer to this question is this: Initially, natural law theories involved more than the simple claim that the legal order was to be understood as essentially connected with the moral order; also involved was a certain claim about the nature of the moral order itself. On this view, the moral order (or at least that part of it not dependent on divine revelation) was viewed as a part of the order of nature. Nature had fixed a set of ends or purposes (an essence) for human beings in the natural order of things. (In the Christian view, God had implanted these essential purposes in nature.) Moral duty consisted in acting in accord with these purposes, and we thus were supposed to discover the essential purposes of creatures such as ourselves. The virtuous human life consisted in living consistently with our natural (perhaps God-designed) function, and systems of social coercion were properly called “legal” only if consistent with such functions.8


To view nature and the place of humans in it in terms of ends, goals, or purposes is called a teleological worldview (from the Greek word telos, meaning “end” or “purpose”). We now, of course, live in the post-Darwinian world and are accustomed to viewing nature (even human nature) in terms of mechanistic causation, and thus we are generally inclined to view teleological worldviews as quaintly prescientific. The modern mind finds it difficult to accept that people have ends or purposes other than those they have set or accepted for themselves. Even if we grant the existence of cosmic purposes, however, any moral theory based on them would still be faced with serious problems. Suppose that I do have a purpose set by God or nature (whatever that might mean). By what logic does it follow that I am ethically required to act in accord with that purpose? It might be imprudent (if God is vengeful) to act contrary to the plans He placed in nature for me, but do I make any kind of logical blunder if I adopt the opinion that a moral person will often choose to act contrary to these dictates? If God commands that I sacrifice my eldest son, might I not say, without logical error, that I regard such a command as evil and will not obey it? And suppose that I come to believe that the natural (typical, biological) function of my mouth is to provide an opening for the attainment of nourishment; can this have any rational bearing on answering the question of whether I act permissibly if I choose to use my mouth for erotic or sensual purposes? Is becoming a gourmet “unnatural” and thus obviously evil? Surely not. Indeed, on one plausible view, the very best achievements of human beings  result when they learn in a sense to overcome nature (e.g., by being less violent than they are naturally inclined to be).9


This view may be incorrect, but it seems to involve no logical incoherence. Neither does there appear to be any logical incoherence in the view that the idea that human beings have a function, far from being the basis of morality, is actually a degrading view. Is our moral status simply to be a matter of our having functions or purposes in the way that hammers and other instruments do, or in the way that occupants of social roles (e.g., servants) do? And if it is, what happens to the notion of human dignity then? (How would you like it if someone said to you, “And what are you for?”) Different people will answer such questions differently no doubt, but no one answer gets preferred logical status by having the label “natural” attached to it. To use the language of G. E. Moore, it is always an “open question” what morally ought to be done given any statement of what is naturally done or factually the case. To think otherwise is to commit what Moore called “the naturalistic fallacy”—the fallacy of believing that one can derive a theory of what ought to be the case from an account of what is the case.10 Thus, because of what is (to put it mildly) a certain logical looseness in any account of natural duty, natural law ethical theory often appears arbitrary and confused—an attempt to explain the obscure (what we ought to do) in terms of the even more obscure (moral duties built into nature). When they do attempt to be clear, natural law theorists often offer clarity at the price of uselessness, as when Aquinas offers the following as the first principle of natural law theory: “Do good and avoid evil.”11 One can hardly quarrel with the sentiment expressed here, but one troubled with a moral problem is going to find this piece of highly general advice of very little use. For all these reasons, it is not surprising that natural law ethical theory has often provoked impatience and even contempt from its critics. For Aristotle and Aquinas, the natural law was viewed as a mechanism for imposing duties and giving guidance for the virtuous life. In the later and much more individualistic “natural rights” formulation developed during the Enlightenment and influential during the French and American Revolutions, the natural law was viewed as establishing certain moral entitlements (e.g., the right to freedom) that all human beings supposedly have simply by virtue of being human. In either form the doctrine is open, according to its critics, to the charge that it must be based either on the dogmatic acceptance of an implausible worldview or on the subjective deliverances of the private conscience of each individual—neither foundation having much to commend it to the rational person. Representative of such critics, Jeremy Bentham called the doctrine “nonsense on stilts” and the Danish legal philosopher Alf Ross wrote of it as follows:
Like a harlot, natural law is at the disposal of everyone. The ideology does not exist that cannot be defended by an appeal to the law of nature. And, indeed, how can it be otherwise, since the ultimate basis for every natural right lies in a private direct insight, an evident contemplation, an intuition. Cannot my intuition be just as good as yours? Evidence as a criterion of truth  explains the utterly arbitrary character of the metaphysical assertions. It raises them up above any force of intersubjective control and opens the door wide to unrestricted invention and dogmatics.12






To summarize: Classical natural law theory can be understood as a commitment to the following two claims: (1) Moral validity is a logically necessary condition for legal validity—an unjust or immoral law being no law at all; and (2) The moral order is a part of the natural order—moral duties being in some sense “read off” from essences or purposes fixed (perhaps by God) in nature.

At this point, it is important to note the following: Even if one rejects (2) utterly, one might still consistently subscribe to (1). That is, one might be a natural law theorist in holding that moral validity is a necessary condition for legal validity without subscribing to the particular theory of moral validity (consistency with natural purpose or end) typically conjoined with that view. This possibility forces one to confront the following question: Is an attempt to tie the concept of law to any concept of morality doomed to failure, or are the problems with classical natural law theory due solely to the controversial moral theory then adopted?

An examination of this question does not initially raise one’s hopes for the viability of natural law theory even so limited or modified. Classical natural law theory typically tied law to a highly controversial moral theory; but, given even the most plausible theory possible about the nature of morality, it still seems initially reasonable to maintain that such a theory should be distinguished from a theory about the nature of law. Careful reflection certainly inclines the rational person to believe that law and morality are simply different and that failing to appreciate this difference is the root mistake and confusion in traditional natural law theory. Consider the definition of “law” offered by Aquinas:
Law is nothing else than an ordinance of reason for the common good, promulgated by him who has the care of the community. . . . Human law has the nature of law in so far as it partakes of right reason. . . . So far as it deviates from reason, it is called an unjust law and has the nature, not of law, but of violence. . . . Such are acts of violence rather than laws because, as Augustine says, a law that is not just seems to be no law at all.13






What seems to be happening here is that the concept of ideal or perfect or morally good law is seen as part of the moral order; from this correct insight, a careless slide is made into identifying law itself with a part of morality—the ideality no longer being regarded as a possible and desirable feature of law but as a part of the very meaning of “law.” The phrase “morally acceptable law” is redundant, and the phrase “morally evil law” is contradictory. When Aquinas speaks of “being in accord with reason” and “being for the common good,” he seems to be making a comment, not merely (and sensibly) about desirable features of law, but rather as part of the analysis of the concept of law or legality—matters of definition rather  than evaluation. If this is the view, then it seems immediately open to some serious and rather obvious objections. There are many rules in any society that are surely laws but are just as surely morally neutral—e.g., some law requiring that one have one’s validated registration tag on the auto license plate prior to March 1. Aquinas sensibly admits that such rules are laws, but the degree to which the admission is compatible with the literal wording of his definition is unclear. Such rules, though no doubt consistent with the common good, are not obviously for the common good in the sense that laws prohibiting murder are clearly for the common good. However, interpretive charity perhaps requires that we give Aquinas the benefit of the doubt on this one. What does seem noncontroversial and central about Aquinas’s theory is that he is committed to the claim that an evil or unjust law is no law at all, that legal requirements must, as a matter of definition, require only conduct that is morally permissible.

A dramatic and decisive counterexample to this view, however, is the obvious existence of legal rules that clear thinking would force us to acknowledge as laws even if we believed them to be morally evil. Suppose, for example, that you believe that it is morally wrong for the state to eliminate all considerations of fault in granting legal divorces. Surely you could not reasonably conclude from this that all those persons in a “no-fault” state who claim to be legally divorced are really not divorced at all but are still legally married. You may think that these laws are unworthy of your respect (because they are, in your judgment, evil or irrational laws), but what is gained in saying that they are not laws at all? The sentence “That law is evil and unjust and I will not, on moral grounds, respect or obey it” does not seem incoherent, and the sentence “That law is just and so I morally admire it” does not seem redundant, as each would if the claims of classical natural law theory were taken literally.

At this point, one might well begin to wonder if classical natural law theory is really saying anything useful at all. Its great value historically was that it brought to light the need for moral criticism of law and got people thinking about obligation rather than force as of the essence of law. But when these insights were built into an attempted analysis or definition of the concept of law itself, the resulting confusions and incoherences became very great indeed. According to one critic, H. L. A. Hart, natural law theory is correct in its attempt to distinguish law from mere force by the use of the concept of obligation—a concept having no home in a world of mere force.14 What the natural law theorist does not see, however, is that the concept of legal obligation is different from the concept of moral obligation. One way of being under a legal obligation to perform some act A is simply to be required by a legal rule to do A. To be under a moral obligation, on the other hand, is to be required to do A by the weight of all morally relevant reasons with respect to A—e.g., that A will promote human welfare, is the just or fair thing to do, etc. Because of the necessary connection with reasons of this nature, we regard moral obligations as necessarily ranging over matters of importance, but this is not necessarily so for legal obligations— e.g., the obligation to have your auto license tab displayed before March 1. Also, moral obligations require only voluntary conduct from us. “I could not help it,” if true, is always an excuse in morality, for involuntary conduct is conduct without moral fault. The law, however, can intelligibly (even if not justly) hold people responsible for their involuntary and thus faultless conduct. In the law this is called strict or absolute liability, but there is no such thing as strict moral responsibility.15


Finally, we think of legal obligations as changeable at will in a way that moral obligations are not. A legislature could repeal all laws against libel and slander and thus make it false henceforth that libel and slander are illegal. (Throughout most of the United States, libel and slander have ceased to be criminal offenses, either because of repeal or because of a longstanding refusal to prosecute these acts, thereby forcing individuals to view these injuries as private and seek civil remedies for them.) But what individual or collective act would make it false that libel and slander are immoral? The very idea of a legislature for morality is absurd on its face.16 Of course a particular legislature or constitutional convention might build a substantial number of its moral beliefs into its legal system. Nobody would deny this. All this would show, however, is that there is, for this system, a contingent or empirical overlap between law and morality. This is not the kind of necessary connection claimed by natural law theory.

What all of this adds up to is the following: Moral pressure must always involve the appeal to reason. The sentence “This is your moral obligation but there is no good reason or justification in favor of your doing it” makes no sense. Substitute the phrase “legal obligation” for the phrase “moral obligation” in the sentence, however, and the resulting sentence, even if not admirable, is perfectly intelligible. Laws and their attached legal obligations should be rationally defensible, but, in contrast to morality, it is not of their very essence that they must be.

As one final attempt to save classical natural law theory, one might throw out this challenge to alternative theories: If we do not identify law and morality in some way, how can we account for a moral obligation to obey the law and thereby avoid an appeal to mere force as a ground for fidelity to law? If natural law theory were in fact the only route toward establishing a moral obligation to obey the law, then one might abandon it (if at all) only with very great reluctance—unless, of course, one holds the view that there simply is no moral obligation to obey the law as such. A close consideration of the matter, however, reveals (a) that natural law theory does a very inadequate job of establishing a moral obligation to obey the law, and (b) that there are alternative possible ways of generating such an obligation. If one holds the view that one has a moral obligation to obey the law only when the law is moral in content, one holds a view that stresses the moral obligation to obey the law in just those cases where it is least needed. (Who thinks that an important moral reason against rape and murder is that there are laws prohibiting these acts?) People are often called upon to recognize their moral obligation to obey the law in those  cases where they morally disagree with the law—e.g., the law perhaps requires that they fight in a war they regard as evil or requires that they accept a way of life, say racial integration, that they regard as contrary to the common good. It is unclear how natural law theory will illuminate such cases. Such cases may be understood, however, when one realizes that foundations for moral obligation other than morality of content may be possible. Consider promises. My moral obligation to keep my promise is generated by the act of promising, not by the content of what I promise. My helping you paint your fence is morally trivial and, by itself, generates no moral requirement for me. If I promise to help you paint the fence, however, then my doing it takes on the character of a moral requirement. Is there any important analogy between the obligation to obey the law and the obligation to keep a promise? Social contract theory claims yes, and this shows that it is at least possible that grounds for the moral obligation to obey the law other than those favored by natural law theory might be articulated.17


The confusions in classical natural law theory thus seem to run very deep indeed. It forces us to say confused and confusing things (e.g., “an unjust law is not really law”) with no obvious gain in analytical or moral power. The important things it supposedly allows us to do (e.g., morally evaluate the law and determine our moral obligations with respect to the law) are actually rendered more difficult by its collapse of the distinction between morality and law. If we really want to think about the law from the moral point of view, it may obscure this task if we see law and morality as essentially linked in some way. Moral criticism and reform of law may be aided by an initial moral skepticism about the law—a frame of mind difficult to adopt unless the concept of law itself is demythologized—and, to put it mildly, natural law theory has not been in the business of demythologizing law. For natural law theory, the term “law” is a morally honorific title; the goals of both intellectual clarity and moral evaluation might better be served by a more neutral analysis.

Is classical natural law theory then a total washout? The answer to this question is clearly no, and it would be a shame if the reader went away from this section thinking otherwise. The philosophical reflections of every age tacitly presuppose, as unchallenged assumptions, a general worldview and philosophical idiom, and the best philosophers of the age proceed brilliantly and develop profound insights within the confines of that worldview and idiom. When the background worldview comes to seem implausible (or just unfashionable) to a later age, the proper response of that later age is to mine the earlier tradition in order to discover the insights toward which (sometimes quite obliquely) it was groping—insights that can be used and reformulated in the current philosophical idiom. By “rethinking the works of the great philosophers in the idioms of our own age” (to use Peter Strawson’s phrase), we are perhaps able to pay homage to the past and learn from it without being trapped by its limitations of thought. It is surely enough that we be trapped by our own limitations of thought.

In this spirit of qualified historical piety, we shall consider in a later section if contemporary reformulations of natural law theory can avoid the charges leveled above against the classical form; it will be suggested that, to some considerable degree, they can. Contemporary natural law theories gain considerable advances in sophistication and plausibility over the classical versions in three ways: (1) They do not appear to depend on controversial metaphysical or theological theories. (2) Some contemporary natural law theorists (e.g., Lon Fuller) argue that the connection between law and morality is necessary only at the level of an entire system—that legal systems may, of course, contain particular laws that are unjust or immoral in some other way, but that the system as a whole must satisfy certain moral demands in order to count as legal.18 (3) Other contemporary theorists (e.g., Ronald Dworkin) argue that too sharp a conceptual separation of law from morality will force us to miss the essential nature of certain central features of judicial deliberation—e.g., deliberation about constitutional rights.

Before exploring these contemporary developments, however, it will be instructive to consider a theory on the nature of law that was developed largely as a reaction against classical natural law theory. This theory is called Legal Positivism, and its starting assumption is that—for all the reasons already explored—a sharp distinction is to be drawn between law and morality.




Legal Positivism 

John Austin, the nineteenth-century English moral and legal philosopher who gave the theory of legal positivism its first systematic statement,19 argued that legal philosophy (jurisprudence) has two important but quite different tasks and that a failure to keep these two tasks separate produces both intellectual and moral confusion. He distinguished between analytical jurisprudence and normative jurisprudence. Analytical jurisprudence is concerned with the analysis of the concepts and structures of “law as it is.” Normative jurisprudence involves the evaluative criticism of law and thus represents claims about “law as it ought to be.” That Austin draws this distinction clearly shows that his whole conception of legal philosophy involves a repudiation of natural law theory. Austin’s contributions to normative jurisprudence mainly involve some interesting attempts to apply the moral theory of utilitarianism to legal issues—a theme to be explored in a later chapter. The contributions for which he is most famous, however, are in the area of analytical jurisprudence—particularly his theory of the nature of law itself, his analysis of the concept of law. (“Law as it is” is called positive law because it is set or posited or given its position by human authority, hence the name “Legal Positivism.”)

Austin’s particular theory is often called “the command theory of law” because he makes the concept of command central in his account of law and maintains that all laws are commands, even when they do not take a form that appears imperative in nature. Why does he make such a claim?  What does Austin notice about laws that makes him think that the concept of command will illuminate their essential nature? Basically it is this: the nonoptional nature of legal requirements. The law is not like one’s puritanical Aunt Sophie, giving all sorts of moralistic advice that one may simply ignore with impunity if one does not care to be guided by her. The law is rather a coercive method of social control: it demands both the attention and compliance of those to whom its regulations are directed. According to Austin, the locution “There is a law against X but you may still do X with impunity” is senseless. Such a “law” could not control social behavior, the very point of having laws in the first place.

What is a command? Austin defines a command in terms of two concepts: (1) signification of desire, and (2) ability to inflict evil or harm for the nonsatisfaction of a desire. To command people to do X is simply this: to express to them my desire that they do X and to make it clear to them that it is within my power to inflict some evil or harm on them if they fail to do X. Austin calls this threatened and possible evil a sanction. A person so commanded is, according to Austin, bound, obliged, or under a duty to do what is commanded.

Initially, this conception of command and the theory of law based upon it seems rather bizarre. Must I want or desire some outcome in order to command that you act in a certain way? Might not a sergeant, believing that his duty requires it, command a soldier to go on a dangerous patrol while secretly wishing or desiring, because he likes the soldier so much, that the soldier will in fact go AWOL rather than risk his life? Do not legislators sometimes vote out of party loyalty for laws, and thus issue “commands,” when they are ignorant of the contents of those laws and thus can have no desire to realize the objective of those laws? It would of course be odd if in general people commanded others to do things in the absence of any desire that those things be done, but the connection between desire and command does not seem strong enough to make the connection between them one of definition. (Perhaps it is a necessary truth that generally people desire what they command, but even that would need to be argued.) Also, it seems odd to maintain that a person has not been commanded or ordered to do something unless there is a real possibility—not just a threat or provision but a real possibility—that the commander can make a harm or evil befall him for noncompliance. Suppose Jones disobeys a command or law and flees to Canada where (let us suppose) he cannot be reached or extradited. Does it follow from this, since no sanction is possible, that he really was not commanded at all, that he really broke no law? This view would have the extremely odd and unfortunate consequence that the more clever a person was at avoiding threatened sanctions the less it would be true that he was commanded and thus under a legal obligation at all. In order to avoid this absurd consequence, the later legal positivist Hans Kelsen suggested that all that is required for an expression of desire to have the status of command or law is that it stipulate or provide for a sanction—not that there be a significant probability that the sanction will actually be inflicted.20
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