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To those working on the front lines 
assisting the victims of poverty, war, sickness, 
and oppression wherever they are found.







PREFACE

In The Republic Thrasymachus offers five arguments to Socrates why justice is the rule of the strongest. In each instance Socrates offers a refutation. The fault lines on justice have been thus set for some time: the competitive virtues of overreaching for whatever one can garner versus the cooperative virtues of sharing. This reader stands in a long tradition of considering questions of justice from the dual vantage points of prudential advantage and ethics.

Traditionally, this discussion is carried on within the perspective of a single society. The ancient theorists such as Plato and Aristotle, along with the seventeenth and eighteenth century contract theorists (Locke, Hobbes, Rousseau, and Hume) all took a national perspective. In contemporary times, most theorists have maintained a national perspective (including my book A Just Society, 2004). However, perhaps because of better communication, global trade, and two world wars, perspectives that include the rest of the world have increasingly come to the fore. Peter Singer’s shallow pond thought experiment in the 1970s initiated a wave of thinking in global terms about ethical duty and justice. No longer was it enough to get it right in one’s own country. There is a whole world out there, and normative accounts have to take notice.

Like many authors, I have often situated claims about justice within the setting of a nation, which stands like a logical placeholder for any state. If I could prove that any person, x, has a right to y, then why does the specification of the venue matter? To some extent this is still true so long as one bases one’s theory of justice upon abstract principles of morality.1 But what this traditional philosophical approach misses is the importance of integrating timeless theory with contemporary needs: applied philosophy. From its beginnings in the Western tradition, theoretical philosophy was always attended by applied philosophy. For concrete-minded Greeks and Romans, there was a very limited value in speculation about that which had little to no application to action.

In our present era, applied philosophy made a resurgence in Continental Europe during and after the Second World War. The Anglo-American-Canadian-Australian tradition lagged behind. They were caught up in a fascination with logical empiricism, monist-materialist metaphysics/epistemology, and ethical  antirealism. Application to the daily world was thought to be mundane. Theory and mental gymnastics were the sign of worth. It wasn’t until the Vietnam War and the American Civil Rights Movement in the late 1960s that the relevance of philosophy to actual problems in the world seemed important to this segment. Enter Singer’s essay. Enter bioethics. Enter business ethics. Enter environmental ethics. Enter philosophical feminism. The Anglo-American-Canadian-Australian world moved.

The ascendancy of global business, regional wars, and environmental disasters exacerbated everything. Philosophy split. A new wing of the discipline (the applied wing) tried to bring analytic tools to bear upon the suffering of humankind. The results are books like this one.

This is a book of original essays by a team of international writers. If you look in About the Contributors at the end of the book, you will find considerable diversity in international affiliations as well as gender and philosophical perspectives. These essays are divided into three groups: those dealing with core normative principles, those dealing with normative theories, and those dealing with normative applications. In each case the emphasis is upon an international perspective.

What is an international perspective? Here again there is some controversy. For some, the international perspective follows the precise meaning of the compound word: inter (between) and national (nations). This group follows the order of the world as it is to set policy goals in terms of the existing political structure.

A second perspective is theoretical. It looks at nations as only conventional. If nations have no real status, then underlying “oughts” of morality and justice may be justified independently of one’s physical presence within a state. At root, this is the view of cosmopolitanism. The origin of rights is independent of one’s fortuitous existence within a particular state.

Obviously, in carrying out policy suggestions, one must recognize that the world is divided into states, but it does make a difference in the way claims are justified. For the most part, the perspective of these essays is cosmopolitan, as so defined.

The following are distinctive features of this book:
• Original essays were written especially for this book by prominent scholars in the field.

• Essays are grouped according to pedagogical design moving from normative principles to normative theories to normative applications.

• Essays are presented in the format that readers would see in journals. This enhances the “primary text” experience with abstracts and key words (both of which give a centering on what the essay intends).

• Essays are all given lengthy editorial introductions within the context of each subsection (which make some references between essays).





This book is relevant to general readers interested in morality and global justice and their policy implications. Students should find this text engaging within the classrooms of philosophy, politics, and international relations. Our goal is to hook the reader to think about these issues with the hope that those so engaged will be moved to positive action for change.

I would like to thank the nineteen authors who have written essays for this book and those reviewers who have made constructive suggestions. I would also like to thank Karl Yambert, my editor on this project, for his expert assistance. Lastly, I would like to thank the production crew—in particular my production editor, Sandra Beris; the copy editor, Sarah Van Bonn; and the marketing manager, Erica Lawrence. These individuals and others at Westview are to be commended for their careful work in the creation of this volume.

Michael Boylan




Note


1   I use the terms ethics and morality interchangeably because the former comes from Greek and the latter is Cicero’s translation of the former.





PART ONE

NORMATIVE PRINCIPLES





PART ONE

INTRODUCTION

Many normative principles can help readers frame the issues of morality and global justice. The ones I chose to highlight here play a pivotal role in being able to engage intellectually in the problems discussed in the third part of this book. These normative principles are human rights, epistemic obligations, and the status of those who hang on the fringes of the community of nations—the “other.” There are, of course, additional important normative principles, and some of these are embedded within the applied essays that comprise two-thirds of the book. They will be discussed in the context of those essays.

Respecting human rights, we begin with essays by Robert Paul Churchill and John-Stewart Gordon. These essays differ in three key areas: the scope of human rights, the justification of human rights, and the motivation of peoples to act on their duties based upon rights claims. For Churchill, the scope of human rights is universal. A legitimate rights claim applies equally in China as it does in Iowa. Making reference to his 2006 book on global human rights, Churchill highlights the various competing ideas on the scope of human rights—such as “the rising tide of rights” approach. Ultimately, the scope of human rights depends upon how one justifies human rights. Here Churchill sets out what a good justification might look like (determinacy, coherency, claimability, separability, and feasibility) and then uses these to examine pluralistic, interest-based, and agency-based approaches. Churchill sides with the agency-based approach. Because the criteria for human agency are universal, so is the scope of the theory. Along the way he carefully sets out tenets of Carol Gould and James Griffin. The problem of motivation is addressed via the way we internalize human rights norms. The landscape here is broadly explored including my own extended community worldview imperative. Churchill suggests that engagement with this imperative would stimulate moral imagination that would solve the problem of moral motivation. This is because the personal worldview imperative works through a strategy of integration. By emphasizing a process of formal self-examination, the agent can create a coherent self that is both necessary and sufficient for self-recognition of these moral dimensions. But when the case is expanded to distant peoples, the problem is more complex. It is here that the extended community worldview imperative fits  in. But though the extended community worldview imperative is a start, the motivational question remains very important vis-à-vis action and accountability; we are still at the beginning of such a process.

Gordon addresses the same questions. He begins by examining the various meanings of rights as being moral rights (with high priority over all else), legal rights, claim and liberty rights, and how rights and duties are related. Next, Gordon examines four categories of traditional justification. The first category is natural rights. In this category he draws upon his book on Aristotle’s Nicomachean Ethics to set out an understanding of nature that filtered through to the Enlightenment. A second approach (that has some overlap with the first) makes an appeal to the will of God to ground human rights, for example, the Ten Commandments. The third way of justifying human rights is the interest-based approach. Fundamental interests are defined according to what is necessary for anyone’s fundamental interests. The last sort of theory is the agency-based approach (advocated by Churchill and myself). Gordon examines Alan Gewirth and myself under this category (making use of his recent edited volume of essays on my A Just Society).

Each of these four traditional approaches has flaws according to Gordon. To remedy this he offers his own theory that he contends solves the shortcomings of the other approaches. He begins with Kant’s Groundwork for the Metaphysics of Morals and the place of rationality in relation to morality. Rationality can dictate commands (duties). These commands are relative to a thought experiment that would be directed to a community about what they thought they needed for a minimally decent life with a Rawlsian veil of ignorance attached to it (they could not know idiosyncratic information about themselves—age, gender, talents, etc.). From this Gordon generates a list of rights that would generally apply—though later some of these are tailored to ideas formed from their particular societies (this might limit the scope, i.e., limiting universality—contra Churchill). After examining five possible objections, Gordon sets forth his program as a viable alternative to the four traditional approaches. The moral motivation piece of the puzzle turns again to the ancient world and the concept of a contented, flourishing soul, eudemonia. This amounts to an appeal of ethical egoism.

Gordon and Churchill situate their essays around these three touchstones: the scope of human rights, the justification of human rights, and the issue of moral motivation. There is some overlap, but also some critical differences in their claims.

Julie Kirsch’s essay also addresses the issue of moral motivation via our epistemic duties. Following William Kingdom Clifford, Kirsch examines what a belief consists in and what follows from that. Kirsch argues that beliefs are connected to actions such that if one believes “that P,” then this will result in an action concerning P. Some beliefs are unitary about some P (a particular event), while others are rather more general and affect a wider range; for example, racism would influence  more than a particular event. This is a shorthand of Clifford’s groundwork for an ethics of belief.

However, the nature of belief may not be totally voluntary. This can involve issues of self-deception. In order to sort this out, Kirsch distinguishes between direct and indirect control of beliefs. Such a distinction can lead to doctrines of managing beliefs through taking productive means to bring them about. Some of these strategies include seeking and evaluating evidence for and against beliefs, identifying and eliminating biases in belief formation, interpersonal and critical discussion, and creating nested hierarchies of beliefs.

When we apply these categories to ignorance of the moral world, then the status of moral beliefs becomes relevant. Kirsch then brings up my notion of the personal worldview and the associated critical apparatuses that fulfill doxastic responsibility: the personal worldview imperative, the shared community worldview imperative, and the extended community worldview imperative. Thus, belief formation and personal education are set out as important, separate meta-issues. Through a few examples, Kirsch links this position to Peter Singer’s understanding of these issues from his classic essay “Famine, Affluence, and Morality.”

Kirsch finishes her argument discussing exactly how this sort of education might occur and what burdens it could impose. Because much of the available information about the world comes to most people via the Internet, and because much of the material on the Internet may have unacknowledged biases, the imperative to educate oneself according to the criteria set out in the beginning of the essay may be steep. But perhaps the answer is to concentrate upon the priority of some beliefs over others.

A fourth normative principle concerns the status of those who are marginalized by societies and the world: these individuals are called “the other.” Wanda Teays writes from her own original research concerning those whom the mainstream often does not see: the invisible humanity that suffers. Because they are “invisible,” the rest of the world often does not plug them into their extended community worldview duty to self-education. Teays examines in particular three groups: refugees, detainees, and gays.

The United Nations says that a refugee is “a person outside of his or her country of nationality who is unable or unwilling to return because of persecution or a well-founded fear of persecution on account of race, religion, nationality, membership in a particular social group, or political opinion.” However strong the duty is upon countries to assist refugees, their lot is often very difficult. For example, asylum seekers to the US are often detained in jails or buildings that are operated like jails. Elsewhere in the world many Somalis sought refugee status in Yemen, and thousands of Zimbabweans sought refuge in South Africa. While their requests were pending, they lived in squalid camps that are breeding grounds for disease.

Obviously, there is an expense to the host country to accept refugees and offer them sanctuary. Teays argues there are moral and religious reasons to do so. But these are often rhetorically challenged through the attack that refugees are only out for economic betterment and that economic betterment is not mentioned in the United Nations’ definition. The self-interested cry of opponents is a careful linguistic twisting of the facts on the ground. Their tirades call for racial and religious profiling based upon straw men—such as linking sanctuary with terrorism. Teays argues that the countries of the world (including the United States) should accept their moral obligation to admit their fair share of the world’s refugees.

Linguistic spinning also occurs with detainees. Teays argues that these individuals exist in a moral limbo. They are incarcerated though not charged with a crime. Terms such as “insurgents,” “unlawful enemy combatants,” and so forth are used to shape public opinion. Unlike prisoners of war (who have legal status under the Geneva Conventions), detainees have no protections. Even US citizens can be subject to rendition and questioning (sometimes via torture) for an indefinite time period. Mistakes can and have occurred resulting in the abrogation of human rights to the innocent. Because there is no system of dealing with these individuals under a canopy of law, terrible human rights abused have occurred.

Teays’s last category concerns gays and lesbians. In most of the world, these individuals have had to fight for social, moral, and legal standing in the midst of oftentimes contradictory rules and regulations—such as being allowed to donate organs to save another’s life but not allowed to serve in the military (USA) or being allowed to adopt children but not allowed to marry (most of the USA). The situation is similarly difficult for gays and lesbians around the world.

Societal and legal recognition involves the attribution of the inalienable rights of being a person in the world. Much of the opposition stems from ignorance and the assertion of inscrutable claims—such as gays being spiritually unclean (by the Boy Scouts of America). Teays argues that this is a smoke screen for unexamined, unfounded prejudices. Rationality alone may not be enough to dislodge these prejudices. What is needed, Teays contends, is a context of discovery around all the others who exist on the margins of society and the holistic ways they are marginalized and described. Through a wider lens that is sensitive to linguistic constructions, we may be able to recognize the human rights of these others and fulfill our moral duties toward them.






CHAPTER ONE

Global Human Rights
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Abstract

This chapter addresses justifications of the universality of human rights and the problem of motivating the affluent to care about the rights of distant others. I argue that lack of care for distant others does not signify failure to justify human rights as genuinely universal. On the contrary, we need to distinguish clearly between the problem of justification and the problem of motivation to avoid having unreasonable expectations for even the best justification of human rights. The problem of motivation must be addressed separately through processes of internalizing human rights norms and developing moral imagination.
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Human rights are here to stay; they have become the predominant moral resources for resolving problems between persons, their freedom and needs, and dominant power structures, whether public or private. It is nevertheless apparent that despite the advance of human rights, we confront resistance of many types and in many quarters, as well as the most appalling violations of the dignity all people are owed. The International Bill of Human Rights is accepted by the majority of countries as binding law, at least in principle, and through careful interpretation and argument, philosophers, theorists, and international lawyers have advanced support for plausible lists of human rights based on United Nations covenants and declarations. Yet, the diversity and complexity of issues human rights are expected  to address and heightened controversy over the proper domain of human rights reopen questions, almost at every turn, about justifications of human rights, who holds them, and who must discharge correlative obligations.

Do we expect more from human rights than they can deliver? How far can we continue to advance respect for human rights through philosophical argumentation? At the heart of plausible answers to these questions, there has to be a credible justification for human rights. But we must ask, in turn, how much we can reasonably expect a justificatory argument to accomplish. A major feature of controversies over human rights, even among scholars, is confusion over what a justification should accomplish in contrast to a full-blown theory. Thus, following a brief overview of some of the reasons for the “globalization” of human rights, I offer some desiderata, or criteria, for a theory of human rights. My purpose is to demarcate the limits between theories and justificatory arguments so that we do not have unreasonable expectations about what the latter should accomplish. This discussion is followed by a review and evaluation of some leading justifications of human rights in an effort to identify the most comprehensive and satisfactory justification.

Surely the most perplexing problems associated with justifying human rights concern distant others. How can we be assured that human rights are truly universal? It is generally agreed that the “universality” of human rights, or the claim that human rights are possessed equally by all persons, poses the greatest problem for justification. Likewise, as noted above, given that human rights are based on what it means to be human, how do so many humans find it possible to ignore or violate them? Does this say anything about the weakness of our justification for human rights? Here I address both sets of questions head on but in different ways. I argue, first, that philosophers and theorists have weakened the persuasive power of justifications by mistaking what is involved in “universalizing” human rights so that they have conceived a need to close a gap between what one recognizes as “one’s rights” and the rights of distant strangers. Second, drawing a distinction between the problem of justification and the problem of motivation, I argue that we must accept that, at best, justifications may have very limited efficacy in motivating action. Rational constructs, as necessary as they may be, cannot be expected to carry the burden alone: human rights norms must be internalized, inclinations to be partial or indifferent must be neutralized, and imagination, compassion, and the emotions of caring must be enlisted on behalf of distant brethren.




The Globalization of Human Rights

Among the many reasons for the burgeoning rise of human rights, we must acknowledge their continuing vitality in resisting unjust and abusive uses of power. The globalizing effects of media and information technologies have carried discourse  about rights into areas not previously penetrated, such as the hinterlands of China (Gibney, 1999). Human rights norms are increasingly hailed as justifications for arguments against uneven development and gross economic inequalities generated by economic globalization (George, 1999; Pogge, 2002), and to demand that the affluent do more to alleviate the suffering of the poor (Chatterjee, 2004). States and international organizations such as the UN and NATO are less reluctant to engage in humanitarian intervention in response to genocide and other gross human rights violations, despite glaring lapses in will (Falk, 2006). Individuals responsible for crimes against humanity or crimes of war find it more difficult to evade the legal consequences of their conduct as indicated by wider acceptance of the doctrine of “universal jurisdiction” and the activities of tribunals at The Hague (Robertson, 1999).

On another front, human rights norms have a widening role in international law and the structure and justification of governments (Risse, Ropp, and Sikkink, 1999). For instance, given widespread knowledge of the benefits of democratic governments, such as in averting famine, and lively debates over deliberative democracy, there is increasing interest in a “right to democracy” (Crocker, 2008; Gould, 2004). One very important development is the stepped-up “justiciability” of human rights norms. The number of critical covenants and declarations passed since the Universal Declaration was adopted in 1948 are very extensive and provide both broad and ample material for legal interpretation. Thus, there has been considerable development of what can be characterized as “justiciable” or legally interpretable human rights norms, as they move successively from broad clauses in ratified documents such as the International Covenant on Economic, Social and Cultural Rights to applicable, or “actionable,” principles and standards of positive law. The European Court of Human Rights has had an especially prominent role in this transformation because its decisions are accepted as binding by member states of the European Union and are increasingly accepted as precedents even by nonmembers (Weston, 2006). Rights principles and provisions are being included within the constitutions of newly independent states, are cited by appellate courts in deciding cases (in countries as diverse as Kenya and Russia), and are increasingly recognized as providing protection for certain traditional groups, such as indigenous peoples and ethnic and cultural groups (Simmons, 2006; Lyons and Myall, 2003; Steiner and Alston, 2000).

At the same time, it has to be admitted that some of the rising tide of rights rhetoric is a result of careless and inflated language, as well as confusion over the sort of activities human rights, as the justification for moral norms, should properly regulate. There is strong motivation for the inflation of human rights, for, as James Griffin reminds us, “One is transformed from beggar (‘you ought to help me’) to chooser (‘it is mine by right’). If one can claim by right, one is not dependent upon  the grace or kindness or charity of others” (2008, 92). A possible example of this kind is the so-called third generation right to development proclaimed by the UN General Assembly upon the initiative of developing countries but widely decried as merely an “aspirational” or “manifesto” right. However, while Arjun Sengupta (2006, 249–259) admits that the right to development is at present only an “in principle valid” human right and not yet a justiciable “legal” human right, he believes it can become legally binding “if an agreed procedure for its realization can be established” (250). Thus Sengupta believes the right to development can become legally binding even if it is not officially legislated by the UN General Assembly and then ratified by UN members. The cause is likely to be taken up by some of the numerous rights-advocacy NGOs, characterized by Howard Koh (2006, 312) as “transnational norm entrepreneurs” because of their vested interests in advancing the human rights agenda.

Of course, far more serious than possibly inflated rights claims are glaring failures to respect and protect human rights, including China’s staunch resistance to civil and political rights (Foot, 2000) and the United States’ checkered record on social and economic rights (Mittal and Rosset, 1999). While it is widely recognized that justification and theory can have limited effect when political will is absent or, worse, perversely self-interested, commentators have not fully appreciated the limited motivational effects of justifications. This is a subject I address below. At present we should also note that much of the global controversy over the universality of human rights versus cultural or moral relativism, highlighted by the “East Asian challenge,” seems to be related to perceived inadequacies in justifications of human rights or the view that, in trying to make human rights theory do too much, human rights advocates have gone too far (An-Na’im, 1992; Bauer and Bell, 1999; Bell, Nathan, and Peleg, 2001; Churchill, 2006; Van Ness, 1999). The same can be said, I believe, about controversies over the human rights persons actually possess, priority rankings, supposed “trade-offs,” and who ought to be obligated by rights claims (Donnelly, 2003).




Justifications Contrasted with Theories

If we do face something like a “justificatory deficit” (Buchanan, 2004) for human rights, we need to reconsider what it is reasonable to expect justificatory arguments to accomplish in contrast to theories of human rights. Allen Buchanan (2004, 127–128) and Simon Caney (2005, 65–66) have taken the helpful step of identifying criteria, or desiderata, but they continue to speak ambiguously about a satisfactory “account” fulfilling these criteria. We want a justification of human rights to be robust and compelling, but it will never be more than one element of a theory. In brief, we justify human rights by showing what it is about persons that  has intrinsic worth, or that comprises their dignity, and by showing how this worth, or dignity, suffuses the life of human beings as evaluative, purposive, and self-directing agents. This is a justification best elaborated, as I show below, in terms of what Griffin calls “normative agency” (2008, 32–33). Before continuing with issues of justification, however, it is helpful to look at desiderata for theories of human rights to see what is not to be included in a proper justification.

In the first place, it seems highly desirable that a theory have determinacy. In addition to a justification, or argument, showing why human beings have human rights, a theory should enable us to determine what specific rights humans possess as a result of their normative agency, or how specific human rights can be derived from our status as normative agents. Determinacy pertains to the applicability of human rights norms as guides for life. However, providing complete “lists” of derivable rights to fit the contingent conditions of life goes well beyond what can be expected of a justification. At most, in specifying what is necessary for our status as normative agents, that is, the basic liberties, needs, and interests that must be met in order for life to qualify as a truly human life, a justification will yield only the basic or fundamental human rights. Moreover, the rights specified by a justification will remain abstract; it is the function of more specific theories and policies to show how human rights can be realized in the particular, concrete conditions of life.

Second, it is necessary that a theory have coherency: The human rights derived from our understanding of human dignity, and all human rights norms derived from a set of basic and general rights should be internally coherent. Moreover, a theory should provide a clear distinction between human rights and claims (e.g., for entitlements, liberties, privileges, immunities) that ought not to be regarded as human rights claims or entitlements. This tenet applies to theories, but to justifications as well. Proposed “pluralist approaches,” as noted below, seem particularly prone to miss this mark.

Third, a theory of human rights ought to have claimability (Griffin, 2008, 107–110). This condition requires that it must be possible that the duty-bearers corresponding to rights-holders be specifiable. Of course a good theory will go farther and indicate how to understand the differences between types of duties and the various ways in which individuals and institutions bear correlative duties, as well as which rights require duties to refrain or abstain (negative duties) and which require duties to assist, aid, or provide (positive duties). However, some theorists seem to have proceeded in the reverse order, and have claimed that, because actual agents with correlative objects cannot be identified, human rights requiring positive duties, often dubbed “welfare rights,” cannot be justified (O’Neill, 1991, 131–134; Wellman, 1982, 181). Among Henry Shue’s accomplishments in Basic Rights (1996) is a persuasive demonstration that apparent limits to the claimability of human rights can  often be overcome by drawing more careful distinctions between possible duties, and in particular, distinctions between duties to protect, to provide, and to promote.

A further desiderata for a theory of human rights is what, for lack of a better term, might be called separability. The point is that while human rights are justified as an indispensable part of our moral lives, they should not be regarded as coextensive with the realm of morality concern and behavior. As Griffin notes, “It is a great, but now common, mistake to think that, because we see rights as especially important in morality, we must make everything especially important in morality into a right” (2008, 43). A good theory ought to draw boundary lines and show how important elements of compensatory, distributive, and retributive justice fall outside the proper scope of human rights. Neither should a good theory confuse human rights with some conception of virtuous living, the good or flourishing life, or human perfection.

A fifth proposed criterion for a theory of human rights is what James Nickel refers to as feasibility (2007, 80–82) and what Griffin calls practicalities (2008, 37–39). Both terms pertain to the conditions, some relevant to human capacities—physical and psychological—and some social and material, but all prerequisites for enabling human rights to yield, in Griffin’s words, “effective, socially manageable claim[s] on others” (38). It is a mistake, however, to suppose that feasibility is part of the justification of human rights. The grounds for human rights remain the same as long as human beings, or moral persons, exist. The inherent worth of humans does not cease to justify certain forms of respect due to them, and thus human rights do not cease, even when addressees are genuinely unable to fulfill correlative obligations and therefore have legitimate excuses. Practicalities are subject to changing conditions; what we cannot do on behalf of impoverished, injured, and diseased Haitians today, we may well find possible to do for Haitians or others with similar needs tomorrow.

Nickel also speaks of human rights as justifiable only if they pass a feasibility test that includes consequentialist considerations about costs, such as the costs of their implementation (2007, 82–86). But this notion and Nickel’s talk of human rights sliding between the categories of “almost justified,” “fully justified,” and “unjustified” based on the consequences of protecting them (86) confuses issues that ought to be kept distinct. There are a number of moral considerations for deciding, at the end of the day, what it is morally best to do. A moral argument might show that a human right must be derogated—that is, that it is morally permissible in specific circumstances to restrict the exercise of a right—especially if this argument shows that exercising the right in question would result in the violation of the equally basic human rights of a greater number of people.

Of course, reaching such a decision does not involve justifying (or un-justifying) the right in question, as the status of the right does not change. It has not been frequently recognized but needs to be emphasized that while prudential, pragmatic,  and utilitarian arguments are arguments for accepting human rights norms, they are not arguments justifying human rights. One can accept the view that countries that protect human rights are likely to be more stable, peaceful, and prosperous (Talbott, 2005) without needing to be persuaded that persons have inalienable human rights. Perhaps inability to appreciate this point results from failure to appreciate the “separability” condition for human rights, that is, that rights norms do not encompass all that is important in morality, including consequentialist considerations and facets of fairness or distributive justice.




Justifying Human Rights

The preceding outline of some recommended features for theories of human rights should make it clear what it is reasonable to expect theories to do but unreasonable to require of a justification. All the same, there are different approaches to the justification of human rights. It is natural therefore to consider which of the most plausible approaches is best. One way to proceed is to inquire first about the merits of “pluralistic” approaches to justification, that is, those approaches that attempt to combine different kinds of arguments. We should then ask, “Do human rights form a coherent set derivable from a single theory or a set of fundamental, consistent principles?” If the answer is no, then different human rights will have to be justified by appeal to very different features of persons or very different basic moral principles. For instance, the right not to be tortured might have to be justified by appeal to basic needs or interests or moral principles very different from the needs, interests, and principles to which we appeal when justifying another human right such as the right to minimal sustenance. If this is the case, then a pluralistic justification will be needed. So far as I can tell, however, the only approaches that suggest that the moral principles or considerations grounding human rights form an inconsistent set are pluralist approaches themselves. Thus, since a pluralistic justificatory framework is not necessary and might involve some inconsistency, we need to consider whether it offers significant offsetting advantages.

Both Allen Buchanan (2004) and James Nickel (2007) advocate pluralistic approaches. The diverse grounds for justification Nickel endorses include prudential reasoning, utilitarian and pragmatic justifications, arguments from plausible moral norms and values (for instance fairness, dignity, minimal well-being, security, and liberty), and what he calls “linkage arguments” that one right is necessary for the effective implementation of another (2007, 53). Buchanan embraces arguments based on the moral equality of persons (in which group he includes well-being or interest arguments, autonomy arguments, and composites of the two), arguments from central human capabilities as propounded by Amartya Sen and Martha Nussbaum, utilitarian arguments, and religious justifications (2004, 131–142).

Why promote a medley of arguments over a single robust and persuasive argument? Here is Nickel’s response: “When one pushes good ways of justifying human rights off the stage and puts one’s own single favored way in the limelight, one’s justification may look thin and vulnerable. Alone under the spotlight, its weak spots are likely to be apparent. Readers may think that if this is the best justification for human rights, those rights are really shaky” (2007, 53–54).

Appeals to pluralistic approaches to justification are thus pragmatic or strategic; they seem to suggest to wary readers that somehow the cumulative effect of several arguments should compensate for any single argument that might look too “shaky” on its own. However, what a reader might want is a commitment from the author to provide the best possible argument. This objective is thwarted by the risk pluralistic approaches run of increasing incoherency in argumentation about rights. It seems unlikely, for example, that a utilitarian approach can be compatible with any justification of human rights according to which human rights are seen as “trumps” (Dworkin, 1977) over considerations of maximum utility. Moreover, increased confusion may result if fundamental but incompatible principles support the derivation of equally incompatible rights claims.

Despite recognizing that different arguments “rest on incompatible ethical or political theories,” Buchanan claims they converge in support of a fairly standard list (2004, 128). One major difficulty with human rights discourse today, as noted above, has to do with concerns about “rights inflation” and “manifesto rights” in connection with contested rights claims and the resulting dispersion cast on rights as moral resources. Unless we are circumspect about the theoretical grounds that justify human rights, persons may be tempted to throw their own preferred arguments into the heady pluralistic “brew,” further confusing the mix. Fortunately, the sensible list of “basic human rights” Buchanan himself identifies does not require anything like this heterogeneous plurality of justifications; this list can be derived from a single perspective, either respect for persons’ fundamental interests (the so-called interest account) or, preferably, respect for normative agency.




Interest-Based and Agency-Based Justifications

While Kant emphasized that human beings have a certain status as persons, namely dignity, or inherent worth, that requires treating them with respect, Caney (2005, 75) notes that saying this does not indicate what aspects of persons merit respect. Yet it seems uncontroversial that human beings share both interests in avoiding debilitating harms or incapacities that make life less than minimally decent and interests in the freedoms and opportunities necessary for at least a chance for a fulfilling and rewarding life. Thus some theorists propose that treating persons with respect requires respecting their basic interests. Caney says that such an argument “moves  in a fairly uncontroversial manner directly from a core interest to an important right and does not require any additional premises” (2005, 73). Indeed such core interests seem sufficient to justify protecting the goods or objects of these interests as basic human rights, whether this is freedom and bodily security (e.g., freedom from deadly force, assault, torture, imprisonment without trial) or interests in subsistence and avoiding starvation, malnutrition, and disease (Jones, 1999, 61–62).

Like Caney, Joseph Raz (1986) offers an interest-based theory of rights, claiming that a person has a right if and only if an aspect of the person’s well-being—his or her interest—is a sufficient reason for imposing correlative duties on other persons (166). Ronald Dworkin (2000, 242–276) and Will Kymlicka (2002, 13–20, 214–217) likewise offer versions of interest-based justifications for human rights. Amartya Sen (1999) and Martha Nussbaum (2000) direct attention to the functions that are of “central importance to a human life” and interpret human interests and well-being as having the capabilities for these central functions. Nussbaum calls attention to “central capabilities” in ten areas of human life (2000, 78–80).

Efforts to ground human rights on core interests or central capabilities do move us in the right direction. Obviously any reasonable account of human rights must advocate protection of those goods or objects without which human life is impossible—air, food, water, shelter, rest, health, and companionship. Yet, it is not clear that emphasizing fundamental interests, or needs, or capabilities takes us as close to the basis of the inherent value in being human as we can get. The category of interests is very broad: though I have a fundamental interest in whatever is indispensable for my dignity, the reverse does not hold; not all my interests can be dignified. Yet, interest-based accounts of human rights also risk being too narrow, for persons may be unjustly denied some rights such as civil and political rights, for example, due process or freedom of association, although they may not have an interest in them for they do not see themselves in need of them. As Griffin notes, were he denied his freedom of religious observance, then “I am not thereby ailing or malfunctioning. What is functioning badly is my society” (2008, 89).

As this example suggests, what we regard as basic interests are not only empirical; they also seem worryingly contingent. The standard response to this worry is that when we speak of persons’ basic interests we are referring to what all reasonable people recognize as necessary for a minimally decent human existence, provided they have knowledge of serious but standard threats to human well-being. As Caney (2005, 76–77) shows, we can block the challenge that, because any account of human interests will be partial, the interest approach is unsatisfactory. At the same time, however, because our emphasis is not just on “interests common to all people” but also those interests that are “constitutive of a decent life”  (Buchanan, 2004, 127), then ought we not to inquire why some interests are of such special worth that we recognize moral value in our responses to them? In other words, either it just happens to be a fact that humans agree on matters regarding fundamental interests, or these interests are “uncontroversial” for some deeper reason, namely, that it is morally wrong not to respect these interests.

Thus it is not our core interests per se that ground the morality of human rights but features of human beings that endow these interests with moral significance. In my view, justificatory arguments that provide this extra but necessary step focus on the inherent worth of persons as autonomous and purposive agents (Boylan, 2004; Churchill, 2006, 28–32; Gewirth, 1996, 14–19; Gould, 2004, 33–34; Griffin, 2008, 32–37, 44–48). The features of human existence that make humans worthy of special respect pertain to our capacities for choice among alternatives, the importance to us of having purpose and forming plans and of activity, of doing, and not just having certain things, or being in certain states; of taking charge of our lives and making our own decisions; and of evaluating, forming conceptions of a worthwhile life, and attaching meaning to experiences with others as we seek to meet our ends. As Griffin says, “We have a conception of our past and future. We reflect and assess. We form pictures of what a good life would be ... and we try to realize these pictures” (2008, 32). Gould speaks of “transformative power” (2004, 71) in referring to the ability of humans to realize long-term projects and participate in their development. For similar reasons Griffin refers to humans as “self-deciders” and speaks, quite appropriately, of human beings as “normative agents” (2008, 33).




Justification and the Problem of Universality

Justifications of human rights as grounded in normative agency are superior to interest-based arguments as they can subsume the latter and they reveal not just that we have core interests, but why these interests matter. Here I shall not attempt to present a fully developed normative agency-based argument. Instead, I turn to a critically important feature of justificatory arguments that has hitherto seemed problematic. This problem concerns the universality of justificatory arguments, that is, demonstrations that all persons everywhere possess human rights equally. As Nickel notes, prudential reasons are those relating to a person’s own prospects for a good life, and Nickel asserts that in taking others’ interests and well-being into account we are “moving to the moral point of view” (Nickel, 2007, 54, 58). Even advocates of agency-based justifications seem to be at a loss over how best to close the apparent “gap” between prudential and moral reasoning. For instance, Griffin speaks of the “transference” of reasonableness from the first-person case to the universal: “a reasonable person who recognizes the prudential  value of autonomy will also recognize the respect that it is due” in others generally (2008, 135). Yet, Griffin admits, “I find it very hard to understand the nature of the transition from prudence to morality” (2008, 134).

For the most part, theorists have proceeded as if they understood the problem as first convincing the reader about the justification of human rights and then showing why, if one agrees that one is a rights holder, denying the same status to others involves logical inconsistency. Given this strategy, let us call these first-person arguments. Now, such efforts seem rather strained and unsatisfactory, depending as they do on a rather stark principle of rationality famously associated with applying Kant’s categorical imperative and generally called the principle of “universalizability.” Some version of this logical principle is widely used in theories of human rights; for example, I rely on it in my book (Churchill, 2006, 10–12) and Caney offers a logically comparable “scope requirement” (2005, 65) to show that any justification successful in demonstrating that some persons have civil, political, or subsistence human rights also succeeds in showing that relevantly similar others must have these rights as well.

The principle does its required job in establishing a conceptual point, that is, in showing that human rights norms must be conceived as applying universally: in exactly the same way to all relevantly similar persons. But let us ask, “What more can we expect this merely formal principle to accomplish?” Universalizability as a formal principle is too weak to justify respecting the rights of others and first-person arguments are misconceived. They proceed by making a case for the importance of my interests or my agency as if I were a solitary individual, and then assume that a further appeal to logical principles can persuade me that I ought to have an interest in the welfare of complete strangers. The gap between the individual and others is increased, not diminished, by dwelling on the interests and agency of the solitary individual; given the emphasis on self-interest in a world in which scarcity is a fact, and life often fragile, appeals to logical consistency will hardly be effective.

Anyone not already sympathetically motivated to respond to the plight of others is likely to remain unmoved. I want certain protections from harm and certain necessities for life, and if the grounds for my wanting these things is sufficient warrant for my claiming them as my rights, then the fact that others claim their needs and interests warrant the same claim suggests that they may be in competition with me. My interests stop with the limits of my consciousness, body, family, nation, and so forth, and if it appears that respecting the interests of others in Africa or Asia will result in net losses for me, then I will not think I have sufficient reason for making the interests of strangers my own. Showing me that I am being logically inconsistent by violating some universalizability or scope requirement will hardly affect me if I believe the sacrifice of my own core interests or duties to my family or compatriots are at stake.

We can distinguish two difficulties related to first-person arguments. By starting first with the prudential case and then “moving” to ethical concern for others, first-person arguments reinforce widely held intuitions about the differences of duties to peoples. These arguments reinforce the impression that it is more difficult to make the case for the human rights of distant others or that others’ rights impose either no obligations or much weaker obligations on us. Second, first-person arguments suffer from a defect analogous to the central difficulty in convincing self-interested state actors to respect human rights. Prudential appeals to agents, whether individuals or states, to “go moral” by taking the interests of others into account, face the difficulty of attempting to convince agents that respecting the interests of others is in their own self-interests (Schulz, 2001). This way of proceeding subjects our thinking about human rights and our obligations to the vagaries of fortune, to the notorious difficulties of determining what will promote our best interests, and to temptations to engage in means-end calculations.




Solving the “Problem of Universality”

There is an alternative way to solve, or dissolve, the “problem of universality” and this involves demonstrating that there is no gap in the first place. That is, I do not first accept prudential reasons for claiming my rights and then seek moral reasons for respecting the rights of others. On the contrary, I argue that coming to understand myself as a rights holder necessarily requires an understanding of humans in general as rights holders. Thus, I maintain that the normative perspective logically precedes the prudential and the universal condition logically precedes the concrete or individual case. In making this argument, I develop certain insights and ideas in the works of Gould (2004) and Griffin (2008), although I accept full responsibility for any errors of interpretation. It must be remarked as well that, although I believe dissolving the problem of universality endows the normative agency justification with greater effect in motivating respect for human rights, there are, as I explain in the last section, significant limits on the ability of any justification to motivate behavior.

Carol Gould grounds human rights on agency, which she characterizes as “a normative imperative.” She says, “There is an equal and valid claim—that is to say, a right—to the conditions of self-development on the part of each human being. On this view, to recognize others as human beings is to acknowledge their agency” (2004, 33–34). Gould adds that seeing other persons as rights bearers is “ingredient in our recognition of the other as a human being” (34). I interpret Gould as saying that our recognizing others as rights holders emerges, and thus, is partly constitutive of our understanding of them as human beings. Beholding the face and presence of another as human necessarily puts me in a normative relationship  with this other. Moreover, my understanding of my needs or my interests as vital for me necessarily entails my understanding the vitality of these needs and interests for other persons and vice versa. As Griffin says, “For me to see anything as enhancing my life, I must see it as enhancing life in general in a generally intelligible way, in a way that pertains to human life and not just to my particular life” (2008, 114).

Griffin points to continuity between the necessary conditions for the intelligibility of our language and the intelligibility involved in understanding our activities and in appreciating value (2008, 111–128, and especially 113–119). Drawing on the thought of Wittgenstein and Donaldson, Griffin reminds us that we cannot even interpret the language others use without assuming that we share beliefs, attitudes, and emotions in common with others (113). What we might refer to as the “bounds of intelligibility” is publicly shared among persons. For instance, as Griffin notes, if I want to accomplish something significant with my life, I do not decide about the value of my objective by appeal to my own subjective states, at least not wholly. Rather, “what plays a key role is my understanding of what accomplishment is.” Moreover, this sort of understanding comes with its own standards of success that are, in this sense, independent of me and experienced as making demands on me. For this reason, Griffin refers to my apprehension of these standards and the values they represent as a kind of “perception” (114).

In recognizing values, we exhibit our peculiar sensitivity as a species to the sometimes dangerous, sometimes fulfilling goings-on in the only world humans can inhabit. We perceive some activities as purposive and some events as fulfilling or beneficial because we share a reservoir of human experience and knowledge. Likewise, it is not just my desiring physical security or sustenance that makes them valuable to me, nor are they valuable because I first have an interest in them. Griffin makes this point clearly (in a way that echoes the question Socrates posed to Euthyphro): “For anyone to see anything as valuable, from any point of view, requires being able to see it as worth wanting. This is a perfectly general requirement on values” (115). The distinction between merely wanting or desiring and the sort of wanting connected with value (wanting what is worth wanting) corresponds to the distinction between intentions arising from our subjective states and cases in which our subjective experiences, beliefs, attitudes, and subsequent actions are intelligible only in terms of shared perception and experience. To perceive something as valuable, as worth wanting, “is to see it under the heading of some general human interest” (Griffin, 2008, 115). Griffin adds, quite aptly, “To see anything as making life better, we must see it as an instance of something generally intelligible as valuable and, furthermore, as valuable for any normal human being” (115).

If this interpretation is correct, then the upshot is that the general, or universal, case is logically and normatively prior to the individual and prudential case.  Thus, the first-person account gets things backward. Every particular case in which a human right is justifiably claimed can be regarded as a particular instantiation of a universal condition and derives its normative force from the universal. The intelligibility of my claiming certain liberties or certain goods (the objects of subsistence rights) as human rights presupposes understanding oneself as a person who, as a normative agent, possesses inherent worth or dignity. And this understanding presupposes, in turn, that I see myself as a being of a certain kind and as representing or standing up for—when I must claim my rights—what is truly valuable about human beings generally.

Let us note what takes place if I am accused of a crime, for instance, or I am in need of food, water, shelter, or I desperately seek to avoid torture, and I claim as a right to be presumed innocent unless proven guilty, or I claim food, water, shelter, or not to be tortured as my rights. If I claim these liberties or necessities as human rights, then I claim them not for who I am in my concrete particularity as an American, a citizen, a resident, a university professor and so forth, but as a person, that is, my claim is that this is not the way a human being is treated, and thus, my claim is made in the name of all of humanity. Interests in preserving normative agency that arise as mine in a particular case, if I am arrested or find myself without subsistence, for example, are intelligible only because normative agency is inherently valuable, always and everywhere.

Because we are goal creating, purposive, and evaluative agents, we are able to contemplate and anticipate various ways in which life can go wrong and our normative agency might be defeated or obstructed by others. Because we cannot know in advance when serious threats to agency might arise, what we can recognize as “standard threats” (Shue, 1996; Donnelly, 2003) must be condemned as wrongs by normative agents. The moral force of the ought attaching to respect for agency thus arises in conditions of generality, or universality: it arises from recognition of the incompatibility between the “existence conditions” (Griffin, 2008, 44) for persons as normative agents and conditions or states of the world that drive humans below the threshold of effective agency.




The Problem of Motivation

Why did first-person arguments starting with prudential reasons appear plausible in the first place? Surely this had to do with the fact that ordinarily individuals have no occasion to claim their rights except when they are being violated or when a serious threat lurks. So practicalities determine when rights come into play: when entitlements are claimed, and others either respond or fail to do so. For instance, most people will not recognize the universality of the right to subsistence when they and those they know and care for have food and water sufficient to  ward off hunger or chronic malnutrition. Of course, whether or not persons claim their rights depends on a multitude of contingencies, including one’s understanding of rights and the nature of the threat, the availability and saliency of the discourse of rights in one’s society, whether invoking the right is necessary to avert a threat or assuage a loss, and rather grimly, whether or not there is any basis for hoping that in claiming one’s rights one will be met with a positive response. Yet when a person feels up against some wall, her needs are desperate, and others fail to respond adequately, a demand that was first expressed as a right may, over time and with the continued indifference of strangers, come to be felt by her in very much the same way it is seen by those who do not respond—as no more than a matter of her own personal interests. Tragically, she may come to see herself as others treat her—as isolated, worthless, and disposable.

As noted at the outset, despite the preeminence of human rights in our globalizing world, it is distressing that human rights are violated so frequently, so gravely and vastly. Though less ghastly, the capacity of so many of the affluent in our world to be so callous and indifferent about the grinding poverty and chronic hunger of a majority of humanity is almost as depressing. Given all of this evidence, it is tempting to conclude that justifications for human rights have failed. If only we had a better, more persuasive justification of human rights, one might think, people would be more strongly motivated to respect and to protect the rights of persons other than themselves or their own group. However, I believe this worry confuses the problem of justifying human rights with a further problem lying outside the scope of justificatory arguments. I call this additional problem the problem of motivation.

Now, unless we are prepared to be convinced rationalists and to reject Hume’s warnings about the influence of the emotions, as well as a host of empirical studies, we ought to be skeptical about the ability of humans to be motivated by reason alone. We have to accept the reasonable limits of justifications in appealing to the intellect. Thus I propose we adapt Kant’s strategy by undertaking a “Copernican Revolution” and changing our vantage point. We have been asking, “What is wrong with justifications of human rights such that they fail sufficiently to motivate people”? Instead we should ask, “What is wrong with people that they are not sufficiently motivated by arguments for human rights?” What is wrong with us does not have to do with reason or perception, at least not for most of us most of the time. Yet why do humans defect with such distressing frequency from normal, expected behavior? We do not need to be persuaded that, although healthily endowed with sympathy and benevolence, as Hume noted, we often allow self-interest to prevail in ways that are detrimental to others. As Aristotle astutely observed, “It may well be that regard for oneself is a feeling implanted by nature, and not a mere random impulse. Self-love is rightly censured,  but that is not so much loving oneself as loving oneself in excess” (Aristotle, 2005 [c. 325 BCE], 186).

More surprising, if not alarming, are the destructive effects of a whole array of phenomena first introduced to philosophers as the “banality of evil” by Hannah Arendt (1963). Subsequently, dozens of studies and experiments in the social and behavioral sciences document the capacity of ordinarily cooperative, caring, and respectful persons to be indifferent to others and even to commit abhorrently destructive acts. This is not counter evidence against my claims about the universality of human rights, for these research results converge in showing that these alarming effects are due to situational factors commonly characterized as the “power of the situation” such as conformity or peer pressure, obedience to authority, depersonalization, the diffusion of responsibility, anonymity, the bystander effect, and social contagion (Glover, 1999; Zimbardo, 2007). Nevertheless, it is an ugly fact about us that, in addition to our partiality for ourselves and those we know and care about, it is difficult to imagine the plight of those we cannot know as individuals, and as our sensitivities and imaginations falter, so does our sympathy.

Sociologists Christie Davies and Mark Neal (2001) have demonstrated experimentally what we each must suspect based on anecdotal evidence, that is, without intentional bias, all persons are not assigned the same degree of consideration even within the same community. Davies and Neal distinguish between full particular persons, statistical persons, and potential persons. The salient characteristic of “full particular persons” is that they possess a recognizable “coherent self ” whose existence others can discern, understand, and appreciate. Of course, those defined as “statistical persons” also possess these properties but, “since no one knows who they are” as individuals, “their personhood is less visible, vivid, and capable of comprehension” (69–70). Mere “potential persons” (fetuses, babies, very young children, and those severely incapacitated) lack a recognizable, coherent “self.”

Davies and Neal note that almost unlimited resources might be expended to save the life of a miner trapped underground when his plight is clearly visible to the nation via the media. Yet nearly a miner a week dies in Britain from routine causes. During World War II, major population centers full of statistical people were bombed with horrific loss of life without much public protest. At the same time, however, it was viewed as wrong to send a full particular person to absolutely certain death, however desperate the situation. For instance in 1941 when British pilots had to face almost certain death by charging Zeppelins to prevent the bombing of London, it was arranged that pilots draw lots for the task. “The British pilots had to be converted into statistical persons” and this was done “by reintroducing the element of chance into the situation, using the impersonal anonymous statistical procedure of drawing lots” (72).

It remains unclear whether the tendency to convert distant and unknown others into statistical persons is primarily a result of self-absorption and the absence of knowledge, effort, and imagination, necessary for effective compassion, or whether—more chillingly—the tendency to convert others into cold and abstract statistics reflects a limitation on our capacity to care. If we are social animals, are we capable of being fully human only in very small face-to-face societies? This is a dreadful suggestion, and Michael Boylan (2011), for one, has propounded an “extended-community worldview imperative” that, if implemented successfully, could demonstrate that this dark thought is false, as well as contribute significantly to overcoming the problem of motivation. Boylan’s imperative requires that “Each agent must educate himself as much as he is able about the peoples of the world—their access to the basic goods of agency, their essential commonly held cultural values, and their governmental and institutional structures—in order that he might individually and collectively accept the duties that ensue from those peoples’ legitimate rights claims, and act accordingly within what is aspirationally possible.” This is a very good first step, but it needs to be accompanied by collaboration between philosophers and social and behavioral scientists across a range of issues—not least being questions of socialization and the internalization of human rights norms—if we are to realize the genuinely global reach of human rights.
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Abstract

This chapter is a contribution to the philosophy of human rights and in particular to the vital issue of how to justify them. In the first and second part, I give a brief depiction of the nature of human rights and examine four different approaches to justifying human rights: the natural rights approach, the divine rights approach, the fundamental interests approach, and the personal autonomy approach. The third part broadly outlines and examines a novel approach, which can be called the rational rights approach to human rights, and is based on a modified version of Kant’s notion of ratio nality and Rawls’s idea of the veil of ignorance. The final part defends the rational rights approach against some main objections.
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Introduction

In his principal ethical work, On the Basis of Morality, Schopenhauer rightly claims that to preach morality is easy but to justify it is complex. Likewise, to preach human rights is a rather easy task but to provide a sound philosophical  justification for human rights is certainly one of the most challenging matters in philosophy. This is so because the burden of proof with regard to the concept of human rights is extraordinarily high. Broadly speaking, human rights are primary universal moral norms that bind all people in all places at all times; they are meant to be independent of legal recognition, and human beings have them simply because they are human beings. The long history of the justification of human rights is rife with different approaches, provided by philosophers such as Hart (1955, 1961), Rawls (1993), Shue (1980), Gewirth (1982, 1996), Nickel (1987), Rorty (1993), Walzer (1999), Orend (2002), Beitz (2009), and Griffin (2009). Many approaches, including the more promising ones, however, seem to fall short of providing a convincing justification for the ontological and epistemological problems concerning human rights. In this chapter, I provide a brief overview of a novel approach to justifying human rights based on Kant and Rawls. The first part contains a brief and general description of the nature of human rights. The second part deals with two classical and two modern types of justifications in the philosophy of human rights. In the third part, I present some general features of a novel justification of human rights as rational rights, and, in the fourth part, I discuss some objections concerning the approach. The chapter ends with some concluding remarks.
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What Is a Human Right?

This part deals with the general idea of human rights in more detail by setting out the main defining features. The goal here is to answer briefly the question of what human rights are by providing a general description of the concept rather than a list1 of specific rights.


Universality and High Priority2 

Human rights are universal rights of high priority. The general idea is that they apply to all people in all places at all times. Although they are usually seen as having a Western origin, they apply to all human beings, whether they live in Africa, Asia, or elsewhere. Human rights have a high priority because of their general aim to secure the basic interests and needs of human beings and thereby set a minimal standard. According to Brian Orend (2002), human rights should secure minimal levels of decent and respectful treatment in order to establish the conditions for human beings to lead a minimally good life, and they do not represent a utopian ideal to create a morally perfect society. Any local tradition that does not comply with the idea of human rights, such as forced female genital mutilation or circumcision, has to be abandoned. In Taking Rights Seriously (1977), Ronald Dworkin  coined the term “rights as trumps,” which, he explained, in the context of human rights means that rights express the fundamental ideal of equality upon which the contemporary doctrine of human rights rests. Treating rights as trumps is a means of ensuring that all individuals are treated in an equal and like fashion in respect of the provision of fundamental human rights.


Moral Rights and Legal Rights 

In the first place, human rights are universal moral rights, irrespective of whether they are enforced by local laws or not. They are typically seen as referring to moral facts that exist independently of, but with reference to, human beings, which is the view of moral realism. States (and people) that violate human rights or do not acknowledge their existence nevertheless act immorally by acting against this universal moral standard of basic rights (e.g., the former South African apartheid system, the caste system in India). In the second place, human rights are international legal rights, which should be integrated into local law in order to be most effective for human beings. Enforcement is necessary in order to avoid human rights becoming ineffective. Therefore, it is of utmost importance to put teeth into the law. Human rights need to receive universal legal recognition and the protection of the law (the US Bill of Rights in 1789, the French Declaration of the Rights of Man and the Citizen in 1789, the Universal Declaration of Human Rights in 1948, the International Covenant on Civil and Political Rights in 1966, and the International Covenant on Economic, Social, and Cultural Rights in 1966).


Claim Rights and Liberty Rights 

Most scholars distinguish between two functional properties of human rights: claim rights and liberty rights. A claim right is a right one holds against another person or a group of persons (or the state) who owe a corresponding duty to the rights holder. Such a right can be positive or negative. A claim right is termed positive when a person has a right to some specific good or service, which another person or the state has a duty to provide. A negative right, in contrast, is a right one holds against other people or the state interfering in or trespassing upon one’s life or property in some way. Both kinds of rights can be either held in personam or in rem. What does this mean? A claim right held in personam means that it is a right against a specifically identified duty holder; a claim right held in rem means, in contrast, that it is a right against no one in particular but applies to everyone. Liberty rights are primarily negative rights and exist in the absence of any duty not to perform some desired activity, and thus consist of those actions one is not  prohibited from performing. Hence, a liberty right can be seen as a right to do as one pleases precisely because one is not under an obligation that is grounded in another person’s claim right to refrain from so acting. Liberty rights provide for the capacity to be free without actually providing the specific means by which one may pursue the certain particular objects of one’s will.


Whose Rights, Whose Duties? 

One important feature that should be mentioned with regard to rights and duties concerns their relation. At first sight, it seems that rights and duties stand in a reciprocal and symmetrical relation to each other, but this assumption would be premature. Small children, for example, have rights but no corresponding duties. Reciprocity with regard to rights and duties holds only for the core area of morality depending on rational human beings. There is no reciprocity at the marginal areas of morality—only rights without corresponding duties. However, even in the core area of morality, some cases are an exception to the supposed symmetrical relation, such as the case of benevolence. Some people claim, not unconvincingly, that people do have a duty to be benevolent, but the duty of benevolence does not correspond to any claim right of a particular person. No person has a right to benevolence (see also supererogatory acts). The important point concerning human rights is that they correspond to basic duties. All human beings are protected by human rights and, at the same time, they also hold the corresponding basic duties (“doubly universal”). In practice, national governments and international institutions (the UN, the World Bank, the International Court of Justice, or NGOs such as Amnesty International or Human Rights Watch) secure human rights because they are most able to perform this task effectively.




On Justifying Human Rights


Human Rights as Natural Rights 

The idea that there is a universal standard of evaluation of human behaviour and laws can be traced back to the classical Greek period, at least. Most notably it was brought to the fore by Aristotle, who distinguishes between “natural justice” and “legal justice” in the Nicomachean Ethics. He forcefully claims that “the natural is that which has the same validity everywhere and does not depend upon acceptance” (EN V. 10). Natural rights, according to Aristotle, exist before any specific social and political configurations, and can be determined by the exercise of reason free from the distorting effects of mere prejudice or desire. Any misconduct by governments against their citizens can be detected by the appeal of natural  rights. In this context, Aristotle additionally refers to the case of Antigone3 in order to illustrate his claims. Sophocles, a well-known classical Greek poet, in his tragedy Antigone (442 BCE), shows the conflict between the law and the reason of the state exemplified by Kreon and Antigone’s “illegal” action of burying her brother Polyneikes against Kreon’s decree. Antigone breaks with Kreon’s decree because she believes it to be immoral. In her view, it violates the eternal law of nature and her conscience. How should one act in such a case? Is the immoral decree legally binding?

The doctrine of natural law in conjunction with the idea of human rights most clearly emerges during the seventeenth and eighteenth centuries in Europe. Analyses of the historical predecessors of the contemporary theory of human rights typically attribute a high degree of importance to John Locke, who provided the precedent of establishing legitimate political authority upon a rights foundation, which is an undeniably essential component of human rights. Locke’s vital argument in his Two Treatises of Government (1688 [2005]) is as follows: Human beings possess natural rights, independently of the political recognition granted them by the state. These natural rights are possessed independently of and prior to the formation of any political community. Locke argues that natural rights stem from natural law. Natural law, in turn, originates from God. Accurately discerning the will of God provides one with an ultimately authoritative moral code. Each person owes a duty of self-preservation to God. In order to fulfil this duty of self-preservation successfully, each person has to be free from threats to life and liberty. In addition, this also requires what Locke presents as the basic positive means for self-preservation—personal property. The duty of self-preservation owed by individuals to God entails the necessary existence of basic natural rights to life, liberty, and property. Locke proceeds to argue that the main purpose of political authority in a sovereign state is the provision and protection of the people’s basic natural rights. According to Locke, the protection and promotion of individuals’ natural rights is the sole justification for the creation of the government. The natural rights to life, liberty, and property provide clear limits to the authority and jurisdiction of the state. States exist, in Locke’s view, to serve the interests (the natural rights) of the people, not to satisfy the needs of a particular monarch or a ruling class. Remarkably, Locke argues that people are morally justified in taking up arms against their government in the event that the government systematically and deliberately fails in its duty to secure the people’s natural rights.

According to the theory of natural law, natural rights are absolute universal moral norms that can be determined precisely by the correct use of reason. To cut a long story short, the natural rights approach faces two serious challenges. First, it is unclear whether there are any absolute universal moral norms (the ontological question) and, secondly, it is unclear what the exact criteria are to reason correctly  in order to determine (true) natural rights (the epistemological question). Simply to state that there are natural rights is a petitio principii and therefore useless for a sound justification of human rights as natural rights. Likewise, simply to allege that there is a correct use to reason without providing a guideline or criteria for its correct use is pointless, unless one claims that common sense has enough power to do the work. However, the idea of common sense seems inappropriate to justify the high ontological demands of moral realism.4



Human Rights as Divine Rights 

Aristotle’s basic idea of natural rights was similarly expressed by the Roman stoics (e.g., Cicero and Seneca), who argue that morality originates in the rational will of God and the existence of a cosmic city from which one could discern a natural moral law whose authority transcends all local legal codes. The stoics argue that this universal moral code imposes upon all of us a duty to obey the will of God. Thereby, they posit the existence of a universal moral community, which is effected through our shared relationship with God. According to the stoics, there is a divine law that exists before all human contingent laws and functions as the ultimate standard of evaluation, which is a core feature of the idea of human rights, irrespective of whether these natural rights achieve the recognition of any given political ruler or assembly.

Subsequent to the classical stoic belief in the existence of a universal moral community, Judaism and Christianity certainly promoted the idea of human rights, but their influence has to be acknowledged with some caution for two main reasons. First, the Old Testament declares that every human being is created as an imago dei (God’s image), but at the same time the Old Testament limits the potential of this thought by claiming that there is only one chosen people—the Jews. Secondly, Christianity extends the idea of the chosen people by extending it to all people, but finally it allowed the institution of slavery and the legal inequality of women. Despite this, according to the proponents of divine reasoning, human rights can be seen as being a part of divine law propagated in the Holy Scriptures.

The theological approach to human rights seems to answer the ontological and epistemological question. Human rights finally stem from God and people simply have to consult the Holy Scriptures (e.g., the Ten Commandments).5 At first sight, this seems to be a sound line of reasoning. However, at second glance, it fails to be a proper justification for human rights for at least two main reasons. First, the very existence of God, who is the ultimate source of justification for human rights, is rather questionable given the flawed arguments about the existence of God. Thereby, the religious justification finally fails to show the existence of human rights. In order to prove the religious line of argumentation one  has to address four vital issues: the proof, one, of God’s existence; two, that God has a will; three, that God wants something from human beings; and four, that God wants the human beings to act in accordance with His commandments. Secondly, even if God’s existence is true for those who believe in God, nonetheless it does not have the same standing for nonbelievers. The truth simply is that believers and nonbelievers do not share the same basis for exchanging arguments on the existence of God. Therefore, since both camps speak totally different languages—to use one of Wittgenstein’s famous phrases—they will never come to a satisfactorily conclusion unless the existence of God has been proven by rational argument alone.


Human Rights Based on Fundamental Interests 

The general line of argumentation with regard to the interests-based approach is as follows. The major aim of human rights is to protect and promote certain particular essential or fundamental human interests, such as: one, personal security (protection from unwarranted bodily harm, like murder or torture); two, the satisfaction of basic nutritional needs; and three, the provision of housing and clothing. These basic human interests are the social and biological prerequisites for human beings to live a minimally good life. Therefore, one should respect human rights by virtue of their instrumental or prudential value for securing the necessary conditions of human well-being.

Thomas Hobbes is one of the most prominent advocates of social contract theory (as propounded in his work Leviathan), although he was certainly not talking about human rights in our sense of the term. However, the interests-based approach of human rights, at least, stems from this kind of ethical reasoning. In more detail, proponents of this approach generally argue that each person has a basic and general duty to respect the rights of every other person. The basis for this duty is (certainly) not benevolence or altruism, but individual self-interest. That means that one’s own basic interests require others’ willingness to recognise and respect these interests, which, in turn, requires reciprocal recognition and respect of the basic interests of others. The adequate protection of each person’s basic interests necessitates the establishment of a cooperative system on the national and international level.

Two vital objections should be mentioned briefly with regard to this particular approach: one, the appeal to human nature; and two, self-interest and respecting the rights of all human beings. First, history shows that appeals to human nature are controversial and fail to achieve a broad consensus among people in order to be a sound basis for any viable moral doctrine, especially when social and cultural diversity come to the fore. Although people around the world may have  the same fundamental interests in order to live a minimally good life, the conditions for doing so differ significantly in different cultural settings. This goes beyond a mere specification of the general claim to satisfy the basic conditions for leading a minimally good life.

Secondly, the interests-based approach of human rights is faced with the general problem of why people should respect the interests of other less powerful people who live in distant regions of the world, given that the powerful people want to protect their own fundamental interests even at the expense of the less powerful people. That is, the appeal to self-interest cannot provide a sound basis for ensuring a universal moral community. Theoretically speaking, distance itself has no moral weight; that is, people in one’s neighbourhood or people in distant countries deserve the same moral respect. However, in practice, this is different; most people usually do not (morally) consider other people who live in distant countries to the same extent. In addition, if these people are less powerful, one may think one can ignore them because they are unable to revolt. However, as one can see with regard to Hobbes, this kind of argumentation seems fallacious since one cannot be certain that they will not gain more power in the future and start to discriminate against the former elite.


The Personal Autonomy Approach to Human Rights 


Alan Gewirth and the Principle of Generic Consistency

This approach attempts to justify human rights in terms of human beings’ personal autonomy. In the following, I focus on the conception of Alan Gewirth, who has developed an interesting approach to how human rights can be justified (Gewirth 1978, 1982). He argues that the justification of claims to the possession of basic human rights is grounded in the capacity for rationally purposive agency. The recognition of the validity of human rights is, according to Gewirth, a logical consequence of understanding oneself as a rationally purposive agent since the possession of rights is the necessary means for rationally purposive action. Gewirth’s argument is based on the general claim that all human action is rationally purposive. Every human action is done for some reason, no matter whether it is a good or a bad reason. He argues that, in rationally endorsing some end, one must logically endorse the means to that end as well.

What is required to be a rationally purposive agent? Gewirth claims that freedom and well-being are the two necessary conditions for rationally purposive action. They are also the basic requirements for being human, whereas being human means to possess the capacity for rationally purposive action. Therefore, each person is entitled to have access to the basic requirements. According to Gewirth, each person cannot simply will their own enjoyment of these basic requirements for rational  agency without appropriate concern for other people. The necessary concern for others’ human rights is based upon his so-called principle of generic consistency, which is a supreme principle that logically derives from the nature and structure of human agency. The principle states that each person must act in accordance with his or her own and all other persons’ generic rights to freedom and well-being. A person cannot logically will his or her own claims to human rights without at the same time accepting the equal claims of all rationally purposive agents to freedom and well-being. In addition, Gewirth argues that there exists an absolute right to life possessed separately and equally by all human beings. This right to life is absolute and cannot, therefore, be overridden under any circumstances.6 To put it in a nutshell, philosophers and others who attempt to prove the validity of human rights upon the notion of personal autonomy claim that rights are a manifestation of the exercise of personal autonomy. That means the validity of human rights is necessarily tied to the validity of personal autonomy.

One major objection against the personal autonomy approach to human rights is as follows: If the constitutive condition for the possession of human rights is said to be the capacity for acting in a rationally purposive manner, then it seems logically correct to assume that people who are incapable of meeting this criterion have no legitimate claim to human rights at all. That is, all human beings who are temporarily or permanently incapable of acting in a rationally autonomous way (e.g., children, the impaired elderly, comatose people, or people who suffer from dementia, schizophrenia, or clinical depression) cannot validly claim to be protected by human rights. This is a logical consequence that people certainly have good reasons to avoid.


Michael Boylan and the Table of Embeddedness

In his book A Just Society (2004), Michael Boylan offers a somewhat different version of the concept of rational agency as presented by Gewirth that might be fruitful for the justification of human rights. His approach—even though it is partially influenced by Gewirth’s line of reasoning (Spence, 2009: 133–146)—seems to avoid the abovementioned pitfall, at first sight. To put it in a nutshell, both authors make the possibility of human action a cornerstone in their theories. Gewirth claims that human action is absolutely foundational; Boylan instead thinks that an action is not primary but instrumental, and that “the agent’s desire to be good” is more foundational. Furthermore, Gewirth argues that a person has a claim right to the necessary goods of his or her agency and generalises this to all people. Boylan, however, is “involved in a claim about human nature predicated specifically and then applied individually” (Boylan, 2009, 207). But what about human rights? The preconditions of action according to Boylan “involve possession of a nested hierarchy of goods,” which he calls the Table of Embeddedness (Boylan,  2004, 53–54). This list of goods contains basic goods, for example, goods that are absolutely necessary for human action, such as food, clothing, shelter, protection from unwarranted bodily harm, and secondary goods—goods that are necessary for effective basic action within any given society such as literacy, mathematical skills, basic human rights, etc. (For a detailed discussion on Boylan’s hierarchy of moral goods, see Düwell, 2009, 71–80.) The basic goods enable, first, the biological conditions of action and second, the basic societal skills as well as the basic human rights that allow any effective action. In this respect, human rights have an instrumental value and seem to be justified only by their contribution to “the agent’s desire to be good.”

It is hard to assess and appreciate fully Boylan’s approach to human rights in A Just Society since they are only mentioned briefly. It is possible, however, to speculate about the concept of human rights in Boylan’s account at least to some extent, given their particular role in his theory. Two main points should be mentioned in the following. First, Boylan argues that each agent desires to be good by virtue of his or her human nature. This seems to presuppose that the person in question must have the ability to desire; the ability to desire, however, presupposes a rational and reflective agent who is able to follow his or her interests. Foetuses, babies, comatose people, the impaired elderly, etc., are unable to form a desire, since they obviously lack the capacity to do so. Hence, they are—strictly speaking—not protected by basic human rights because they are not (yet) rational and reflective agents who are able to desire to be good. On this account, Boylan fails to avoid the abovementioned pitfall.

Secondly, Boylan believes that he is able to avoid the is-ought problem. His appeal to human nature and the idea that one must—by virtue of “the logical predication at the species level as a medical/scientific question” (2004, 57)—provide human beings with the necessary goods for action seem to undermine his initial assumption. Why must one provide human beings with the necessary goods for action in the first place? Just because it is logically necessary does not itself justify a “normative must” and cannot be conceived as a solution to the problem of justification. The justification of human rights in my interpretation of Boylan is finally based on the agent’s desire to be good and this is too thin for a philosophical foundation. On the other hand, it is not Boylan’s goal in A Just Society to answer the question of the justification of human rights.




Human Rights as Rational Rights—A New Approach

In the second section, “Transition from Popular Moral Philosophy to the Metaphysic of Morals,” of his famous work Groundwork for the Metaphysic of Morals (1785 [2002]), Kant argues that pure practical reason is not limited to the nature of  human reason alone, but is the source and realm of general norms that derive from the general notion of a rational being as such (Ak 4: 408). This line of reasoning is the cornerstone of Kantian Ethics. Simply speaking, human beings fall into the category of moral beings only because they are rational beings (Ak 4: 425). According to Kant, the categorical imperative is the tool by which the universality of maxims can be determined. If the particular maxim can be universalised, then the action in question is permissible and, if no inclination is involved, has moral worth—for all rational beings!—given the action was performed solely for the sake of the duty itself. Kant’s main idea that an appropriate understanding of the notion of rationality is of utmost importance for morality—moral laws are valid for every rational being (Ak 4: 412)—is certainly ingenious and intriguing. There are other parts, however, such as the role of inclinations and the rigid idea of doing the right thing only for the sake of duty itself that seem to be somewhat questionable and rather misleading (e.g., Schopenhauer). In the following, I give a brief outline of a justification of human rights depending on Kant7 (notion of rationality) and Rawls (veil of ignorance). Here, my general claim is that one is able to derive moral rights—in particular human rights—from a proper understanding of the notion of rationality. One major distinction between Kant’s approach and my conception should be mentioned right at the beginning, because it is crucial for the correct evaluation of my approach. Kant believes that the difference between Moralität (morality: law-abiding and for the sake of duty itself, i.e., doing the right thing because it is right) and Legalität (legality: law-abiding but not for the sake of duty itself) is essential for the evaluation of an action concerning its moral worth. Only actions that are performed for the sake of duty itself have moral worth according to Kant. I am not committed to this claim, however. It is sufficient that human beings follow human rights without additionally being “dedicated” to them; in this sense the notion of legality is fully adequate and people will not be overloaded by too rigid demands.


The Concept of Rationality—A Thought Experiment 

Suppose a group of fully rational beings is asked to develop a general system of moral norms in order to establish a community for its members to live a minimally decent life. The rational beings are totally uninformed about their own capabilities and empirical distinguishing features in the community. That is, they have to abstract from their current situation in such a way that their existing capabilities or empirical features, such as gender, race, colour, religion, etc., will not influence them in their decision-making (veil of ignorance). In order to determine the moral norms or moral rights of the community it is necessary to disclose the basic needs of a rational being. The following culturally neutral short list contains the basic needs of a rational being: 1. Physical and psychological security

2. Basic material subsistence and health
• Proper food (no malnutrition)

• Clothing

• Proper housing and sanitation

• Health (access to health care and resources)





3. Personal liberty

4. Social and political participation and law
• Moral equality, mutual recognition, and fair trial

• Participation in communal life (no social exclusion)

• Freedom of expression (belief, expression, association, assembly, and movement)

• Basic education







This list of the most basic needs of a rational being is related to a small set of basic rational rights (or moral rights) that can be seen as a starting point and constraining framework for a decent community of rational beings. Rationality itself commands the fulfilment of the basic needs on behalf of all rational persons for all rational persons. All contraventions concerning the fulfilment of the basic needs carry the burden of proof for the particular exception. The basic rational rights that can be derived from the list of basic needs is as follows:1. Rights to life and physical integrity
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