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The world is not the way they tell you it is.


—ADAM SMITH, The Money Game, 1967


Now what’s going to happen to us without barbarians?


They were, those people, a kind of solution.


—C. P. CAVAFY, “Waiting for the Barbarians”









Introduction


A REVOLUTIONARY EXPERIMENT


E. I. DU PONT de Nemours and Company was hardly the sort of corporation, and Edward Garland Jefferson hardly the kind of chief executive, we would expect to find in one of the messiest takeover brawls in US history. DuPont was the oldest big corporation in America, founded in 1802 to manufacture gunpowder along the banks of Brandywine Creek outside Wilmington, Delaware, by the son of a French physiocrat—an early economist—fleeing the French Revolution. DuPont had, through war and peace, crisis and prosperity, grown into one of America’s preeminent R&D-driven companies—a pioneer of industrial science on par with AT&T and General Electric—developing and selling everything from plastics to paints to space-age textiles to myriad other advanced chemically based products. The company had long been family controlled and operated; the countryside around Wilmington was thick with “cousins” living as rentiers off the stock. Pierre du Pont and his two cousins, all MIT-trained, had acquired the then–munitions maker in 1902 from family members who were, as a history of DuPont research notes, “tired, leaderless and ready to sell out to businessmen who were not du Ponts.”1 The cousins undertook a series of acquisitions of chemical rivals (stirring the company’s first antitrust woes) and transformed management with innovative techniques and investments in science-based product development. In 1914, Pierre acquired a stake in then-foundering General Motors, joined its board, became its president, and DuPont eventually took control. DuPont also designed, built, and operated the Hanford works in Washington State that produced plutonium for atomic weaponry. Its legacy as a munitions maker was an ambiguous and increasingly troublesome one—profitable yet also hazardous (plants occasionally blew up) and controversial. DuPont psychologically (if a company can have a psychology) never really recovered from being a target of the congressional Nye Committee in the 1920s, which investigated wartime business practices and hung the label “merchant of death” around its metaphorical neck.


The 1970s had been hard on DuPont, as it had for many US corporations. Key raw material costs—notably oil—spiked, and competition, mostly in its massive textiles business, mounted. The stock sank. The federal government had awakened to environmental degradation, and it hit chemical makers (not to say builders of plutonium-producing reactors) hard. DuPont’s old nemesis, antitrust, loomed. In 1971, the last du Pont CEO and chairman, Lammot “Mots” du Pont Copeland, retired. (The history of DuPont research notes dryly that Copeland “would not turn out to be a propitious choice” to run the company.2) After a two-year interregnum by a family retainer, the board—still dominated by the family—handed the reins over to a lawyer named Irving Shapiro, the son of a Jewish Lithuanian immigrant tailor and dry cleaner, and a graduate of the University of Minnesota Law School during the Great Depression. Shapiro had made his name, and won the family trust, during DuPont’s long antitrust struggle with the government over GM and the forced sale of its stake in 1962.3 For the first time in decades, Shapiro made modest cuts to the all-but-sacrosanct research budget and raised questions about R&D. He took the initial steps to reduce dependence on textiles. In 1973, DuPont quietly shuttered the last black gunpowder facility, in Moosic, Pennsylvania. Unlike a long line of DuPont executives, Shapiro made himself a spokesman for corporate America, was active at the Business Roundtable, and was heretically close to Jimmy Carter (the du Pont family was, in the main, cloth-coat Republican). He retired in 1981, at age sixty-four, and accepted a partnership with an up-and-coming New York law firm, Skadden Arps Meagher & Flom, run by a diminutive, combative mergers-and-acquisitions attorney named Joe Flom, and opened a Skadden outpost in Wilmington, where the nation’s preeminent state corporate-law courts operated.


Ed Jefferson, fifty-nine, succeeded Shapiro. The lanky Jefferson was not a du Pont, although his ascension returned DuPont to its tradition, dating back to the cousins, of placing a technical man at the helm. Jefferson was British, raised in London, with a soft English accent and a predilection for amateur singing.4 His father had been a director of Hawker Siddely, which made some of the fighter planes that helped win the Battle of Britain, and he had served in the Royal Artillery during the war and participated in the Normandy invasion. DuPont recruited him after he earned a first-class degree in chemistry at King’s College, University of London, offering him a job at one of its West Virginia factories; he met his wife there and took US citizenship in 1957. Jefferson’s talents were quickly recognized in Wilmington. DuPont put him on the “skimmer” list as a manager who was deliberately moved from one area to the next, mastering the intricacies of a remarkably complex company; eventually, he found himself running all of DuPont’s Central Research, one of the summits of industrial science. When he was named Shapiro’s successor in May 1981, he was already talking about the need for DuPont to move in a radical new direction from maturing chemicals to youthful life sciences. Genetic engineering had emerged in the ’70s, and Jefferson recognized the potential of what he called “living polymers,” as if proteins were plastics. “Even though the molecules are admittedly large, they have chemical symbols,” said Jefferson. “It’s a heck of a lot closer to chemistry than particle physics.”5 What Jefferson may not have recognized is what a leap molecular biology was from traditional chemistry, and how the newly emerging biotechnology industry—Genentech went public in a spectacular initial public offering in October 1980—was already undermining the hegemony of large, stable, centralized, industrial-style corporate research efforts.


And yet for all the talk of life sciences, Jefferson made a move weeks after assuming leadership that drove DuPont in a totally different direction. On June 7 he announced an offer for an oil company, Conoco, the ninth-largest corporation in America, and one slightly larger, by revenue, than DuPont. Conoco provided a solution to DuPont’s thirst for oil—a strategic need that looked back to the crises of the ’70s rather than forward to the nascent wonders of life sciences. The plan emerged out of DuPont’s strategic planning bureaucracy, and it decisively shaped Jefferson’s tenure at the top of DuPont: defense, not offense. It also represented, at $7.57 billion in cash and stock, the largest mergers-and-acquisitions transaction in history. DuPont, which had not engaged in many acquisitions under Mots Copeland and had a balance sheet with little debt, could afford it.


What Jefferson may not have fully comprehended was the maelstrom he was entering, so different from the coolly deliberative processes of the DuPont bureaucracy. DuPont was a fortress, and high-corporate life had its hierarchies, its rituals, its sense of propriety, even its romance. DuPont in particular believed its history and achievements insulated it from a rapidly changing corporate world, though the ’70s had breached some outer walls. Shapiro, a lawyer, a Jew, an outsider throughout all his years of loyal service, had sensed the magnitude of change. Takeover battles, like the one for Conoco, featuring unrestrained financial forces, legalism gone mad, a profound market relativism, and an ethos of victory at all costs, was just the most visible sign. The corporation was losing control over its destiny; the CEO was a potentate dragged into a democratic marketplace. Attitudes toward shareholders, workers, customers, toward pay, toward a rooted past and any sense of legacy, would now be put under vise-like pressures. Outsiders were re-imagining the very governance of the corporation—the legal and ethical code that structured its operations, the mechanisms of control and participation.


In fact, the corporate world Jefferson would discover in the summer of 1981, and struggle to master throughout his tenure as CEO, was far more similar to our own current one than to that of Mots Copeland. It is demonstrably the environment that everyone from workers to senior executives to shareholders to directors cope with every day: fluid, uncertain, changeable, with its activists, free agents, mobility, suspicions, and uncertain loyalties. With one exception: This corporate world was just emerging in 1981. There is far more of it today—more M&A, more money, more insecurity, instability, inequality, complexity, ambiguity, and change. We’re just more accustomed to it.


DuPont had bid for Conoco at the oil company’s request, as a so-called white knight, which fit DuPont’s self-regarding self-image. Despite its size, Conoco was under siege by Seagram, the New York liquor giant run by the handsome scion of the founding Bronfman family, Edgar Bronfman Sr., who had sold some high-priced oil and gas properties and chose not to reinvest the money into booze. He wanted Conoco, and he went hostile when the company rebuffed him. But he wasn’t alone. Canadian oil producer Dome Petroleum craved Conoco’s sizable position in another Canadian oil company, Hudson’s Bay Oil & Gas, and stalked the US oil giant. Conoco, in turn, had engaged in quiet talks with yet another US oil company, Cities Service, which was under attack by a third Canadian company, NuWest Group. And there was talk that other bidders—including one of the largest oil companies in the world, Mobil Oil—were sniffing around.


In making the decision to bid for Conoco, Jefferson and DuPont found themselves mired in the surreal counterreality of a takeover struggle. On announcing the merger, DuPont stock immediately thudded 8 percent. Despite DuPont’s prestige, history, and size, the company not only found itself engaged in a multiparty bidding contest that escalated faster than the Vietnam War but also was besieged by a breed of Wall Street advisors, friend and foe, wise men and hustlers, who spoke a vaguely violent, opaque language of struggle, coercion, and control—two-pool bid structures, pro-rated shares, bear hugs, lockups, scorched-earth tactics—and were harbingers of a strange short-term, market-driven mentality. They played M&A as if it were a bloodsport. DuPont didn’t view business as a game; many in the Wall Street crowd did. The two lawyers who had all but invented the modern takeover game, Wachtell Lipton Rosen & Katz’s Martin Lipton and Skadden’s Joe Flom, quickly appeared on the scene: Lipton counseling Conoco, Flom DuPont. (Shapiro, an articulate champion of director-driven governance, orchestrated some of this despite his layers of loyalties: he remained a DuPont board member, and head of the executive committee, while running Skadden’s Wilmington office.) DuPont also hired the two most aggressive merger groups on the Street, its traditional advisor, starchy Morgan Stanley, whose unit was run by intense Robert Greenhill, and First Boston, whose freewheeling team was headed by Joseph Perella and his larger-than-life partner, the already notorious savant of takeover tactics, Bruce Wasserstein. In fact, advisors swarmed all over the deal, which quickly got so complicated that Perella and Wasserstein dubbed it the double-barreled two-step or, more colloquially, Big Rube, like a Rube Goldberg mechanism.6


After a long summer of struggle, lawsuits, and desperate maneuvering, DuPont emerged victorious—not because anyone thought it was the best fit for Conoco (except Conoco) but, rather, simply because it could. In the end, DuPont won on a technicality: with Cities Service and Seagram tapped out, the last rival bidder, Mobil, got snarled in a government request for antitrust data and had to delay its bid. (Mobil had a $120-a-share bid out, well over DuPont’s $98.) That left DuPont, whose bid for Conoco convinced enough shareholders to “tender”—that is, to sell their shares to the company rather than take the risk of waiting for Mobil to get clear. But that wasn’t all. Seagram received a consolation prize: its stake in Conoco translated into 24.3 percent of DuPont once the deal closed. Seagram was now the largest shareholder of DuPont, surpassing du Pont family interests; and Seagram, a company founded on bootlegging during Prohibition, took two seats on the board. All this posed considerable challenges to Jefferson. The oil crisis was over but a recession was beginning, and DuPont bought Conoco just as the markets were recognizing that an oil glut, not a shortage, was the order of the day. Meanwhile, the move into life sciences was constrained by the need to pay down debt accumulated in the deal—as the New York Times noted after the deal closed, interest rates were rising while oil prices were falling7—and by the executive time and attention required to integrate the new folks from Conoco.


Jefferson did press plans for a life sciences push, forming a splashy joint venture with pharmaceutical company Merck & Co., but while the effort generated some products and profits (though never enough to make a big difference at a company the size of DuPont), life sciences required enormous patience and capital and faced the kind of competition, from academic labs, venture-backed start-ups and Big Pharma, that DuPont had not experienced before. The market demanded results. Jefferson already sounded defensive in the New York Times in 1984: DuPont’s “long experience in launching not just new products but new ventures and new areas” had given it “a grasp of the things that lead to success.” Words would not produce blockbusters, however. DuPont struggled on, after Jefferson retired in 1988. In 1998, Merck called it quits and sold its stake in the venture back to DuPont. Around that time, DuPont, in need of capital, spun off Conoco; Wall Street had been calling for that move for years. Three years later, DuPont unloaded the pharma venture entirely to Bristol-Myers Squibb. By then the Bronfmans were also long gone. In 1995, Seagram sold its stake back to the company for $10 billion; Seagram had done well in its DuPont dalliance, but it was time to move on. Bronfman’s eldest son (and namesake) then plowed that money into Vivendi, a go-go French would-be media conglomerate. Vivendi crashed, burned, and almost failed when the dot-com bubble burst. A bonfire of the legacy.


Today, DuPont remains a large, even older company recently run by its first female CEO, Ellen Kullman, who grew up in Wilmington, studied mechanical engineering at Tufts and business at Northwestern, started at GE, and worked her way up through various managerial posts. Under Kullman, the company still talked about its post-chemical transformation, now focused on seeds and agricultural chemicals. In May 2015, Kullman battled an attempt by shareholder activist Nelson Peltz (a former member of Michael Milken’s 1980s junk-bond-network) to install four nominees on the DuPont board. Peltz was unhappy with DuPont’s earnings and demanded a breakup of the company. Though he lost the proxy contest, it was a narrow defeat, and shareholders were left with high expectations, which Kullman failed to quickly satisfy. Earnings slid, the stock plummeted, and Kullman announced her retirement in early October 2015. In early December came the denouement. Dow Chemical approached Kullman’s replacement with a proposition: a $130 billion merger following by serious cost cutting, mostly in people, setting up the breakup of the company into three tax-free spinoffs—chemicals, agriculture, and material sciences, mostly plastics. The name, at least for the interim, was DowDuPont. So much for the oldest large corporation in America.


In these last days for the old DuPont, the Conoco deal still hung over DuPont, raising the intriguing counterfactual: What might Jefferson have accomplished in the life sciences if he had never made the fateful decision to buy Conoco? Perhaps most galling to DuPont loyalists, Wall Street insisted on comparing the company to Monsanto, a once-second-tier chemical rival that had aggressively made the transformation to agricultural biotech and was now being rewarded with a more highly valued share price than DuPont.


The reality of a counterfactual, of course, is that we will never know the answer.


TAKEOVERS, AS DUPONT discovered, were never a certainty, despite the jargon and the promises of the Wall Street crowd. They represented enormous risk, an experiment at both the microeconomic and macroeconomic level that, unlike a true scientific investigation, could rarely be tested, judged, or quantified, either prospectively or retroactively. Takeovers, as we shall see, were swaddled in theory; but facts were rare: even the most prevalent rationale for takeovers, shareholders strolling away with a premium, was flawed. (Conoco shareholders got a 70 percent premium.) Takeovers are among the most disruptive activities a corporation can engage in—often quite literally a game changer. As part of a larger wave of mergers-and-acquisitions activity, they can—for good or bad—sweep through the economy, reordering arrangements, tearing up roots, planting new seeds. DuPont was hardly alone in discovering this. M&A had long been a feature of corporate life, at least since corporations in their modern form, fed by deep and sophisticated US financial markets and owned by public shareholders, developed in the late nineteenth century. Mergers, like most financial phenomena, tend toward cyclicality. DuPont itself had participated in a takeover wave at the turn of the twentieth century, using it to remake itself from munitions maker to chemical colossus. But its success had been so great that it rarely needed to buy anything large again, with the exception of GM—at least until 1981. Takeovers generally had not been a major feature of corporate life since the ’20s. Companies were bought and sold—the large routinely gobbled up the small—but until the emergence of conglomerates in the late ’60s, mergers-and-acquisitions activity had been desultory, hostile deals unheard-of, and large companies safe by virtue of their size. Even conglomerates posed little threat to the largest companies. They were an experiment in portfolio diversification applied to the corporation, one that was first celebrated, then condemned as a failure.


Many viewed the takeover wave that erupted in the mid-’70s as unprecedented, sinister, even vulgar, a sign of strange and disordered times, a world out of kilter. By later measures, the number of deals was tiny—they would multiply many times over in the next four decades—but the hostility was new and striking. The hostile takeover hammered against the prevailing corporate order. Managers and boards resisted the notion that just anyone, a “raider” or even another large company, could simply demand that a company surrender and sell itself. Who were these people? They were strangers, outsiders, who did not understand (or care) how their companies worked or what a corporation’s responsibility to workers was, whether they were white collar or blue. (In 1980 DuPont had 140,000 employees, Conoco 41,500—many of whom expected to work for “the company” for their entire careers, as Jefferson had, then retire with a decent pension.) These outsiders did not see how deeply the corporation was tied into the real economy, with relationships extending beyond the legal boundaries of the firm. A hostile takeover, like a war, threatened to blow up those relationships. Acquisitions were expensive and risky and put these often long-term, even familial relationships at risk. Takeovers led to layoffs, broken contracts, shuttered factories, relocated corporate headquarters, stunted careers, dislocated lives. Takeovers affected local real estate, schools, charities, even the tax base. Takeovers were an attack upon an often multigenerational past: a shared legacy. And less direct, if still vital relationships were put at risk: networks of suppliers and subcontractors. Even if a merger in the long run produced renewed growth and prosperity, the process of adjustment was often painful, and the disruption far wider than just within the company itself. Takeovers were transactional, short-term rewards for shareholders who came and went as they pleased, were rarely involved in running the company, and had little interest in true proprietorship—that is, ownership.


That was, for many, the perception on the ground—and it was a perspective often offered up by besieged managers when a takeover threat developed and by workers faced with takeover-induced restructurings. The conflict in a takeover often came down to two simple questions: Who knows best what a corporation needs—the managers who built it and run it, or the market that values it every single day? And who do you trust?


In fact, under the zero-sum pressure of a takeover attack, with control in play, judgment quickly became poisoned by self-interest, or the suspicion of personal gain. These managers, went the charge, did not really care about workers, customers, suppliers, or local schools. They cared about themselves. Jefferson pushed DuPont to act as a white knight because he was entrenching himself or the family or his team. Indeed, the age of hostile takeovers can be seen as one long sermon on the stain of self-interest, of amour propre or self-regard, in the governance of corporations. The 1980s were a decade of mounting suspicion. Stakes were high. Doubt was contagious. The duties of fiduciaries were suddenly open to question. Raising the issue of self-interest, or conflict, or agency costs in regard to managers led to the same suspicion over the motives of shareholders, workers, bankers, lawyers, the media, politicians, and policymakers—nearly everyone with a hand in the game. But the pursuit of self-interest turned out to be an endless chase through a dark forest after an elusive quarry.


This debate, often formulated simplistically as shareholders versus managers, was brought to life by new ideas that attacked the prevailing self-image of the corporation as a patriarchal, organic, and essential entity that conducted its affairs through reciprocal relationships, which were interwoven with the national fabric: the stakeholder model. The turmoil of the ‘60s, the successive and wrenching crises of the ’70s, the rise of institutional investors, the deregulation of Wall Street and globalization, effectively undermined those ideas, and in their place arose a new way of looking at corporations and what came to be called their “governance.” This involved a more abstract and narrow version of the corporation. Companies may have seemed impressively tangible, with their products, office buildings, and factories—with their monetary resources and employee bases—but that was an illusion. Companies could be theoretically deconstructed. Most relationships could be redefined as mere legal contracts—with workers or unions, with suppliers and subcontractors, even with bondholders—thus allowing these stakeholders to be erased from the governance equation. Only one relationship mattered: with shareholders, defined as the corporation’s true owner or principal, to which boards and managers had the responsibility to solely serve. This shareholder model, which gained traction in the ’70s, was developed, elaborated, and promoted by—strangely enough, given the traditional American distrust of intellectuals—academics, initially from the University of Chicago. These scholars from economics, finance, and the law swept away the long-held stakeholder view and provoked a fierce debate, echoes of which still sound.


Right or wrong, this shift, as profound as any in the postwar period, took place without a vote, without a national debate, without the vast majority of Americans, many of whom worked at corporations, able to even summon up an opinion on a matter that implicitly tapped one group—shareholders—as a proxy for the national interest, as the embodiment of the People, and raised up one goal above all others: efficiency attained through competition. This wasn’t a decision secretly made and executed by politicians or regulators but, rather, that rarest of revolutions: a zeitgeistian shift conceived and driven by a small band of professors. So profound has been that revolution that memories of an earlier corporate identity—the patriarchal company managed for stakeholders, the Platonic corporation—have grown dim, as if it had never existed or had arisen, like castles and knights, in an impossibly naive and distant age.


Takeovers played a key role in the triumph of shareholder-centric ideas. Takeovers were conceptualized as the hand of the markets—Adam Smith’s invisible-hand analogy lurks—ensuring that companies fulfill their duty to shareholders. Takeovers afflict companies that have wandered afield, lost their way, engaged in improper, self-interested, self-defeating behavior. Takeovers, despite the disruption they left in their wake and the appearance of spiraling bidding contests like the one for Conoco, were characterized as omniscient, rational, disciplinary responses to distress or failure, a kind of cleansing re-ordering, the veritable bony finger of an economic God. The old stakeholder model, in turn, was depicted as a way for managers to entrench themselves, playing off various interests like a small country in a tough neighborhood, insulating the company from the efficient market, which knows best. Stakeholder companies were too deeply invested in the past, in stability, in resistance to change. American corporations needed to be disrupted, restructured, re-imagined, remade. The challenges of a new age loomed. There was no choice. Shareholder governance was a kind of Jeffersonian (the US president, not the CEO) revolutionary, or transformative, process. And thus the wave of takeovers that began in the mid-’70s represented the very edge of a necessary revolution.


BLOODSPORT REVISITS THE debates that took place in the ’70s and ’80s over these different ideas—each of which claimed to be a rational and beneficent remedy for corporate malaise, testable as a math problem. As we shall see, this particular math problem was a lot more difficult to solve than anyone thought. In fact, from the perspective of four decades later, even with the help of up-to-date computers and big data, there remains the same stubbornly resistant problem that bedeviled DuPont’s decision to buy Conoco: we know what DuPont decided to do, but once that choice was made, we have no idea how a different future might have unfolded. Ed Jefferson did not know the future, though given DuPont’s past, he may have overestimated the company’s ability to shape it. A similar situation exists with respect to mergers generally, whereas human agency is more difficult to pin down. What if regulators had defused the takeover wave? What if Boone Pickens had flamed out as a wildcatter or Milken had gotten bored with finance or Lipton had become a full-time law professor rather than a practitioner? History happened, and we can’t go back and edit the tape in a way that allows us to demonstrate that one view, one approach, was necessarily better than another.


And so, unable to prove the case, we’re left with politics and its bubbling stew-pot of opinion, argument, and belief, with its inconsistencies and gaps of logic. Takeover politics are far more complex than a simple difference of views about corporations, markets, and takeovers. True, advocates of one position or the other—say, Lipton as a defender of management prerogatives and Harvard’s Michael Jensen as a proponent of market power and takeovers—assumed opposed and clearly defined positions. But once overlaid upon conventional political divisions—liberal and conservative, Democrat and Republican, state and federal, even regulatory rules and principals—the landscape grows increasingly ambiguous, paradoxical, strange, like a cubist painting with a nose abutting a neck. This begins with conservatives taking the anti-Burkean stance that corporations need to be radically deconstructed and with liberals making the case for stasis. Conservatives prop up shareholders as owners, while acknowledging that most are not accountable for corporate performance, and, maddeningly, mindlessly support managers. The liberal impulse to rein in managers as symbols of entrenched corporate power, and to enshrine investors as embodiments of shareholder democracy, founders when raiders attack and corporations and their employees find their only defense in, well, entrenched managers and boards, or in Lipton’s oft-repeated plea: “Just say no.” Lipton and Jensen battled for years over managers and shareholders but found themselves defending the power of the states to shape corporate law (meaning mostly the Delaware courts) over that of the federal government. Unions defended jobs against raiders, who in turn may have been quietly aided by worker pension funds. And then there’s the inevitable evolution of ideas and attitudes over time. The very fact that DuPont was willing to edge onto a fractious, dangerous battleground to rescue an oil company suggests that even by 1981 the management view of hostile takeovers was changing. A similar evolution took place among shareholders that resulted in the ’90s in a new, if uneasy, consensus with management, though producing little underlying improvement in corporate behavior or performance.


We will explore all of this. Many books have been written about the ’80s takeover wars, but this book offers a view of the modern era of hostile takeovers that goes beyond the conventional imagery of Pickens and Carl Icahn riding the corporate range or Milken as Disney’s sorcerer’s apprentice, or whether greed was a plague upon the land, as Felix Rohatyn argued, or whether Henry Kravis was a barbarian, with a horned helmet and muddy shoes. Toward this end, Bloodsport returns to the original arguments about the nature and governance of corporations when tested by hostile takeovers. There are deals here and dealmakers, the pursuit of self-interest and the exercise of judicial judgment, but what’s unique about this story is how much of it is shaped by ideas and ideologies. Much of this debate resides in aging piles of law reviews, business school papers, judicial opinions, client letters, and books. Within corporate law, a number of essays, such as Lipton’s seminal “Takeover Bids in the Target’s Boardroom” or Jensen and William Meckling’s “Agency Cost Theory,” are regularly cited, if less regularly read (which also applies to Adolf Berle and Gardiner Means’s 1930s Ur-text, The Modern Corporation and Private Property). But there are many more, including essays and opinions by the chancellor of Delaware Chancery Court during this era, William Allen, who struggled to reconcile often violently diverging interests unleashed by takeovers. And there is the interaction of that body of work—or the lack of interaction—with financial journalism and its own mass audience. Returning to this literature, reading it critically and placing it in historical context, provides a new coherence to a period that has often seemed baffling in its timing, scale, and violent, disruptive, unleashed energies. Did these crazy Rube Goldbergian deals really occur? How did that great governance shift occur? What role, if any, did the federal government play? How do we parse the politics of governance? How American is the hostile takeover?


This rereading of the 1980s may not answer the question of whether the bold experiment in economic change was worth it, but it does reveal a lot about how we view this powerful, diverse, and omnipresent latter-day institution—the corporation—and how we should govern it and, like barbarians of old, divide its spoils.









Chapter One


ADOLF BERLE AND THE DEBATE OVER TAKEOVERS


MANHATTAN, 1956. THE trip uptown wasn’t long but it was heavy with meaning. Newly minted New York University law grad Martin “Marty” Lipton clattered north on the IRT to meet—to work with—Columbia University Law School’s Adolf A. Berle, Jr. This was a big moment for the then-lanky Lipton.1 At twenty-five he was bright, ambitious, if unknown—the son of a garment-factory manager from Jersey City and a graduate of that “Jewish” law school, New York University, with hopes of an academic legal career. Berle, on the other hand, at sixty-three, was an intimate of presidents, a commanding figure of the Protestant and liberal establishment: short, slim, fast-talking, dapper in a double-breasted suit. The son of a Congregationalist minister, he had been a legendary prodigy who went off to Harvard College at the age of fourteen in 1913 and received his law degree from Harvard Law School at twenty-one—the youngest in the school’s history. He had been at ivied Columbia since the late ’20s. He struck many as too smart, too arrogant, for his own good; in law school, he made a lifelong enemy of Harvard law professor and later Supreme Court justice Felix Frankfurter when he took his class and muttered sarcastic comments from the back row.2


Nonetheless, Berle had long been considered a master—the master—of corporate law, the field Lipton was interested in entering. Berle, remarkably, saw himself as a kind of Karl Marx of capitalism.3 There was something elusive about him, a refusal to be pinned down, to subordinate himself to mere mortals or to one activity; or perhaps he was just too glib, too self-regarding, for his own good. For three decades, he had taught at Columbia, all the while operating a law office downtown, on Wall Street. A registered Republican, he had been an original member of Franklin Roosevelt’s Brains Trust, with fellow-Columbians Rexford Tugwell and Raymond Moley. He and his wife had written Roosevelt’s New Individualism speech, which led to the National Industrial Recovery Act, considered by many to be the high tide of the New Deal’s impulse to manage a corporate economy. Typically, he refused to leave Columbia or his law practice for a Washington job, choosing to try to influence Roosevelt directly without actually joining the administration. In the years since the New Deal, Berle had moved into the higher realms of the establishment: consulting on New Deal projects like the Reconstruction Finance Corp. and the International Civil Aviation Board and serving as ambassador to Brazil, as a member of a Kennedy task force on Latin America, and as chairman of the 20th Century Fund. He wrote regularly, prolifically: law articles, speeches, book after book.


Lipton never took a class from Berle, but he spent a lot of time talking to him. “He was a storyteller,” Lipton recalls. “He was as interesting as could be.”4 Berle wanted Lipton to write a dissertation on the impact of institutional investors on corporate law, but Lipton, who left Columbia for a clerkship, then a job at a firm, never got around to it. “He was prescient,” Lipton admits. “At this time, only about 5 percent to 6 percent of shares of public companies were held by institutions. Not much in the way of mutual funds. Pension funds were just getting started. But he saw that the institutions would come to dominate.”


Little did either man realize it at the time, but Berle had met a disciple who, for the next half-century or so, would labor to revive key aspects of the Columbia professor’s vision of how corporations fit into the great American commonwealth.


BERLE WAS, IN many ways, everything Lipton dreamed about as a lawyer who could do, as he later said, “great things.”


Still, for all his accomplishments, Berle was best known in 1956—as he is today—for one book he co-authored with Columbia economist Gardiner Means: The Modern Corporation and Public Property, which the pair began in the late 1920s but published at the height of the Great Depression, 1932.5 The book, an uneasy blend of Berle’s theories and commentary on the nature and role of the public corporation and Means’s statistics—with page after page of tables exploring the increasingly concentrated structure of the American corporate economy—is not an easy read, and was probably mostly unread, but it was a book that literate Americans felt responsible to buy and retain in their libraries. It was, everyone said, generationally important, like Keynes’s General Theory or, more recently, Thomas Picketty’s Capital in the Twenty-First Century. (At the time of publication, Means’s facts about corporate concentration—that 180 companies owned 47 percent of US corporate assets—was considered the sexy takeaway, not Berle’s musing on the separation of ownership and control.) And so it became a best seller and an iconic text. Today, Means is frequently passed over; the book is about Berle and his views, although it remains a text more often referred to than carefully read. At a minimum, the book embodied a partnership between law and economics that would later play a major role in rationalizing an unrestrained merger regime. Few books in American history have had a more winding path, or produced more argument about meaning and context, than The Modern Corporation and Private Property.


Why is this book important? Both the book and Berle’s long career were focused on control of the single greatest source of American wealth: the corporation. By the time he came of age, the American economy, dominated by a relatively small number of large, sophisticated corporations, was the world’s largest. But who really owned the corporation? Who controlled its massive cash flows and accumulated capital? Was it Wall Street and the bankers, such as the formidable J. P. Morgan and his powerful House of Morgan? Was it executives, overseen by boards of directors? Was it shareholders? Or, most provocatively, was it the government, acting as an instrument of a broader public, what Berle called “the community”? These were fascinating questions, even in the 1920s; but they became compelling in the chaos and uncertainties of the next decade with its devastating economic breakdown that exposed so much of the underlying skeleton of the system. By the ’50s and ’60s—decades of enormous growth and prosperity—these issues submerged again in the warm glow of consensus, at least on corporate matters. By the time Lipton met the by-now sage-like Berle, there was a general consensus that corporations were run for stakeholders—workers, shareholders, customers, communities—which effectively put managers, overseen by the government, in control. Berle championed this approach.


But the concept of stakeholders and government oversight had not always been quite so universally accepted, even by Berle himself. The Modern Corporation and Private Property, for all its fame, is an elusive and ambiguous text. Berle’s clearest message—that as American companies grew larger and more complex, they needed to sell shares to larger numbers of investors—did not actually originate with him. Inevitably, the founder-owners surrendered control to a broader diversified shareholder base. The result was a separation of ownership and control, a kind of original sin of the public corporation. The primary movers within corporations shifted from “owners,” the shareholders, to managers, those most deeply involved in operations. As a result, managers developed a degree of independence from shareholders; they felt that the company was theirs, and they acted autonomously, even plutocratically—in a later popular phrase, they entrenched themselves.


This is the message that has sifted down through the decades. Over the years it gradually dovetailed with other, often contentious ideas, many coming from law and business schools, but nearly all of them beginning with the snake in the garden: the separation of ownership and control. Over the last forty years or so, the separation of ownership and control has emerged as the central message of The Modern Corporation and Private Property, particularly for those who never actually read the book, and Berle has been elevated posthumously to the status of “the father of shareholder governance.” This is, at best, half right. Advocates of shareholder governance argue that the managerial assumption of autonomy is both illegitimate and inefficient; that shareholders are the sole “owners” of corporations and the source of their power; and that “governance” implies that the primary end of the corporation is not to generate jobs, or to help customers, or to provide concert halls for local communities, or even to create prosperity for the masses: it is to maximize the value of shareholders’ investment. Shareholders thus become a kind of proxy for the common good. And good corporate governance shifted from a form of republicanism (the political system, not the party), in which managers juggle a variety of interests or stakeholders, to democracy, in which shareholders rule absolutely.


Berle, who died in 1976, did not live to see this transition, but he would almost certainly have been surprised by how quickly and abruptly it occurred. However, he had never been a slave to consistency. His mind was supple, his instincts pragmatic and political. And so his ideas about the one set of preoccupations that he dwelled upon for most of his adult life—the role of the corporation in American life—shifted with the times.6 His treatment of the separation of ownership and control both in The Modern Corporation and Private Property and in later years reflected a deeper ambiguity in how Americans broadly viewed corporations. In the late ’20s, when times were good and he was beginning to work on the book, Berle did focus on the separation of ownership and control, and he argued for the idea of managers as “trustees” for shareholder interests and for greater “market regulation” that would empower shareholders. But by the time the book was nearing publication, the global economy had crashed and Berle was angling for a spot as an adviser to the Roosevelt campaign. His views changed. More drastic measures were necessary. Despite the self-evident concentration, large corporations needed to be more aggressively regulated for the larger good by the government. Managers were still trustees, but for a shifting constellation of interests that reflected the larger community. That point of view found its way into the pro-planning mentality of Roosevelt’s New Individualism speech.


Berle, in short, had become a stakeholder advocate. This issue became confusing when in 1932 Berle found himself tangled up in a debate with Harvard Law School professor E. Merrick Dodd that reverberated around the legal community for decades.7 Dodd believed that corporations had responsibilities to many constituencies or stakeholders. He was not aware that Berle had changed his views. Berle, feeling constrained by his campaign responsibilities, chose to defend his old position, one that made him to this day the patriarch of shareholder governance, despite the fact that he was already recanting that position in the soon-to-be-published The Modern Corporation and Private Property. Even as he was debating Dodd, Berle was growing more committed to an approach that featured heavy state regulation—even planning and administration—of large, powerful, technologically sophisticated and, in his view, necessary industrial corporations. In 1968, he revisited the debate, which had taken on legendary proportions, in a law article and declared Dodd, who died in 1951 in a car crash, the winner. “The late Professor E. Merrick Dodd of Harvard insisted, and history seems to have vindicated him, that they [large corporations] are also stewards for employed personnel, for customers and suppliers, and indeed for that section of the community affected by their operation,” he wrote.8


By then, the issue had grown obscured, like the motivations of characters in a particularly tangled spy novel. Dodd, repulsed by the activism of the New Deal, had long since abandoned his old views and embraced Berle’s early shareholder-centric stance, even as Berle had moved to assume Dodd’s old stakeholder position. Once the Great Depression passed and new federal regulations appeared, Dodd turned to markets to resolve the problem of separation of ownership and control, while Berle embraced managers and regulation.


By the mid-’50s, however, Berle appeared triumphant, and the stakeholder approach carried the day. There were critics, but they were marginal. A new, free-market zeitgeist associated with Friedrich Hayek and Ludwig von Mises, Austrian economists who had both made their way to the United States, was percolating at the University of Chicago where Hayek taught. In the mid-’60s, Berle tangled over the matter with Henry Manne, forty-eight, a University of Chicago Law School graduate then teaching at George Washington University Law School. Manne believed that separation of ownership and control was a major problem and challenged Berle by focusing on “the market for corporate control”—that is, the ability of companies to freely buy and sell each other and thus establish accountability through the market, not ultimately through the government.9 Given high industrial concentrations, antitrust laws were tight, and after the chaos of depression and war, and the anxieties of the Cold War, the powers-that-be saw no reason to encourage the disruption brought by large-scale dealmaking. In fact, there were relatively few mergers, particularly among the largest companies, which resembled autonomous kingdoms. As Manne acknowledged, “Mergers among competitors would seem to have no important saving grace. The position has gained considerable legal currency that any merger between competing firms is at best suspect and perhaps per se illegal. The latter result seems especially likely when one of the combining firms already occupies a substantial portion in the relevant market.”10 Manne identified managerial efficiency with a high share price and argued that the best way to discipline managers in a world where ownership and management were separate is the threat of a takeover, with buyers hungrily drawn to a bargain share price.


Berle swatted Manne away. In an arch reply, he suggested that the younger Manne hadn’t been around for World War I, the 1920s, or the Great Depression, or “experienced a world without the safeguards of the Securities and Exchange Commission,” systematized accounting, aggressive regulation of conflicts of interest, or a Federal Reserve.11 In other words, Manne was a babe in the woods. He accused Manne of taking refuge in a nineteenth-century set of ideas that did not fit the “industrial system” with its technologically sophisticated corporations. Berle defended that system in a long, stem-winding paean of praise (he had a weakness for rhetorical overkill): “The American industrial system, under guidance and control, has done more for more people, has made possible a higher standard of living for the vast majority of a huge population in a huge country, has preserved more liberty for self-development, and now affords more tools (however unused or badly used) from which a good society can be forged so far as economics can do so, than any system in recorded history.” He added, “It is eons from perfection. It has, nevertheless, empirically arrived at results that relegate both the communist economics of Karl Marx and the classic economics of his contemporary, John Stuart Mill, and of the modern expositor, Ludwig von Mises, to a museum of 19th-century thought.”12


Berle was no more impressed with the wisdom of shareholders and markets. “In practice,” he wrote, “the rise and fall [of stock] has a vague relation to the success or failure of the corporation in its operations (a sweepstakes ticket has a similar unpredictable relation to the speed of the horse).”13 Most shares, he argued, were traded on secondary markets, between individuals or firms, transactions that had nothing to do with the company in question. This stock, he wrote, is not an “investment” in a company at all. The stock market is less an allocator of capital than of wealth, mostly to the financial crowd. And even if the market closed, as it had in 1914 during World War I, large corporations could easily get by on their own internally generated capital. In Berle’s worldview, which he shared with Harvard economist John Kenneth Galbraith, only large corporations really mattered; entrepreneurs and start-ups were far too small and far too weak to matter very much. America’s large corporations were thus too important, too central to capitalism, to leave to the speculative forces of chaotic markets.


The very definition of property was in flux, declared Berle, and “classical economic logic did not apply.”14 The notion that shareholders owned companies no longer applied: “For the fact is that purely passive property—that is, property divorced from any responsibilities of ownership, whose value grows or shrinks in the owner’s hands without any relationship to his risk-taking, work, or effort—has outlived most of the economic justifications that gave it birth.”15 Remarkably, Berle blithely ignored Manne’s emphasis on the disciplinary benefits of change of control. Instead, he viewed the large company as a kind of public utility, with a self-legitimating importance not to the market but to the community and to itself. “Not that ‘control’ or the managements have become thieves; quite the contrary,” he wrote. “Rather they have come to recognize (perhaps as ‘business statesmen’) that first claim in accumulated profits is the claim of the enterprise itself—that, for example, the first duty of a steel company is to make steel, and have it there in sufficient quantity to meet the existing or foreseeable future requirements of the community. These needs take precedence over the dividend desires of any body of passive shareholders—as indeed they should.”16


In the years ahead, nothing would take precedence over Berle’s “dividend desires.” Berle’s reply to Manne sums up an entire worldview forged in the New Deal and World War II that within a decade would crumble and wash away. Berle’s Olympian attitude was partly a product of his personality and partly the liberal articulation of a by-now long-established set of ideas, made all the more potent by American economic preeminence and power. But by the early 1970s that prosperity would crash, undermining the ideas that underpinned it. Manne would prove far more prescient than Berle gave him credit for. As new free-market ideas increasingly became orthodoxy, the markets grew to supersede concerns about community. And the most contentious arena of struggle for control turned out to be exactly what Manne had predicted: mergers and acquisitions.


All this occurred a decade after Lipton briefly studied with Berle. Lipton went on to clerk for a federal judge in 1956, then took a job as an associate at a ten-person firm, Seligson, Morris & Neuberger. (Seligson was a longtime New York University law professor and bankruptcy specialist.) There he worked with two other recent NYU grads, Leonard Rosen and George Katz, while lecturing at NYU in corporate law. In 1965, around the time Manne and Berle were going at it, Lipton, Rosen, and Katz teamed up with Herbert Wachtell, another former NYU law review editor, to open their own firm, Wachtell, Lipton Rosen, Katz & Kern. (Kern was a friend of Wachtell and left to become an investment banker, taking his name with him.) One of the firm’s specialties was bankruptcy, a field that top firms avoided—a “Jewish” field. Another was mergers and acquisitions, Lipton’s interest, which in those years was also viewed as “beneath” the grand calling of the established firms.


Over the next five decades the firm, run by Lipton, would go on to become a remarkable success: elite, small, immensely influential, and far more profitable than any of the old white-shoe firms. More importantly, in the years ahead, as Berle’s notion of a corporate community came under attack (particularly after the explosion in M&A), Lipton became the most rigorous and effective defender of Berle’s mature vision of stakeholders and the prerogatives of managers. He became, in a sense, a figure as large, and certainly as controversial, as Berle himself.


BY THE TIME Berle died, his world had changed in ways large and small. The hegemony of the White Anglo-Saxon Protestant was ending. The American dominance in the world economy began to wane, not only as a result of reviving economies in Europe and Japan but also because oil-rich countries were banding together to hold the rest of the world hostage. Unions struggled as industrialization peaked and began a long decline. The American economy staggered under Lyndon Johnson’s attempt to fund the Vietnam War and the Great Society without raising taxes—pushing Keynesian policies into the realm of dysfunction. Inflation merged with stagnation. Liberal pieties shattered. The government seemed feckless, corrupt, and stifling. The large corporations that Berle had celebrated appeared sclerotic and risk-averse, their CEOs bureaucratic and self-interested. Wall Street itself was a sleepy den of cartels, inbred, ethnically divided and technologically anachronistic.


In 1975, the first hostile bid for a New York Stock Exchange company occurred—a shock that reverberated throughout corporate America after Morgan Stanley, the epitome of the white-shoe investment bank, helped engineer the attack for an NYSE member. This marked the rise of what would become a bloodsport of American business—hostile M&A—and of a new, harsher, and much more powerful financial economy.


The deal ushered a new reality into corporate life that was more Manne and less Berle, more about the discipline of market power and, year by year, less about the needs of the community or the wisdom of “business statesmen.” Giant companies fell to unknown raiders. Uncertainty spiked. The liberal Berle died, replaced by selective memories of a dusty old book and an ancient cliché: separation of ownership and control. Corporations were now viewed not as organic entities but as conglomerations of self-interested agents and nexuses of contracts, monitored by shareholding proprietors. Results were measured by the daily “rational” judgment of share prices. Markets were “efficient” and replaced communities as standards of good and bad. Measurement and calculation swept away the balancing of qualitative interests. A new world dawned.


What emerged were new ways of viewing corporations, fueled by collisions of Hobbesian forces: managers and directors, shareholders, traders and bankers, and, of course, policymakers, politicians, regulators, judges, and that great protean beast, the public. All made their play: lawyers such as Joe Flom and Lipton; academics like Michael Jensen, Daniel Fischel, and Frank Easterbrook; Wall Street uber-advisors such as Felix Rohatyn, Michael Milken, and Bruce Wasserstein; Delaware judges like William Allen and Andrew G. T. Moore, economists like Frederic Scherer who dug deeply into the empirical reality (an elusive concept) of mergers; and many others. They were all swept up in a struggle for control—not just of corporate wealth in the heat of a takeover battle but of ideas that explain and interpret exactly what such a struggle was supposed to be all about. Berle understood that corporations were embedded in a democratic context of popular opinion, rules, regulations, and laws: politics. (He may, in fact, have discounted the market by overestimating the power of the political community.) The evolution of modern M&A proceeded in waves of excess and retrenchment, innovation and restraint, like markets themselves. Year by year, with the exception of recessions, M&A grew in frequency and size, buoyed by what in retrospect was a remarkable post-’70s bull market. Sunny economic times and M&A were self-reinforcing, in much the same way that the postwar boom justified stakeholder governance. After 1975, despite doubts, failures, and controversy, the ascendancy of the shareholder—the shareholder as owner—spread and congealed into popular belief, a kind of orthodoxy. This set of ideas eventually came to appropriate the phrase corporate governance, as if there were but one way to govern companies, with shareholders as owners. Like any ideology, corporate governance defined alternatives out of existence.


This is not to suggest that, as two prominent law professors declared in a 2000 paper, all the issues had been resolved and shareholder primacy was as inevitable as death and taxes.17 In fact, nothing is inevitable, the world keeps changing, and the future—as Keynes once noted—is irremediably uncertain. Views shift. There are no history-ending truths, which is why both markets and democracies work. Berle understood that the large public corporation is a relatively new phenomenon. The Founding Fathers were not omniscient. Even Alexander Hamilton, a promoter of manufacturers, never imagined a United States in which the most powerful, ubiquitous, and pervasive organizational form would be something called the corporation. They could not have imagined either the complexity of a mature corporate system or the deep, global markets that financed it. They never foresaw the challenge that corporations would pose to federal and state governments, to individual rights. They could not have seen the rise of byzantine administrative and regulatory functions within the government, the power of industrial and post-industrial technologies. Most importantly, they never paused to consider how these organizations would be controlled and governed, who would profit from them, and how they would fit into the American community.


Berle himself, who liked to speak prophetically, did not anticipate a global, post-industrial economy, with its decentralizing whirlwinds of information technologies, empowered entrepreneurs, consumers, dealmakers, and fierce global competition.


Today, after crises, recessions, and mounting inequality, questions proliferate more than ever. Who really matters when it comes to the fate of corporations: workers, shareholders, managers, communities? Who really owns corporations, and what rights and responsibilities does ownership entail? Are corporations republics or democracies, or are they something else—autocracies or bureaucracies, military units or sports teams—that operate under different rules? Should corporate oversight occur on a state or federal level, or should it be left to the markets? How should executives and directors behave in takeover battles? How rational, wise, and prescient are markets and shareholders? How does M&A affect the ability of corporations to grow, prosper, generate jobs, spur innovation? Is M&A good, bad, or a complex amalgam of good and bad? And if it’s both, how do we ensure the most optimal results? Where does the corporation fit in a democracy? How do we manage and master change?


This is not “science,” as Harvard’s Michael Jensen often said while arguing for unrestrained M&A in the ’80s. None of these questions has an easy black-or-white answer.


AND WHY SHOULD ordinary Americans care about seemingly abstruse debates conducted by lawyers, bankers, academics, and policymakers? As Berle wrote, Americans might see themselves as individuals but they spend their lives within organizations, some bewilderingly large, mostly corporations. (Typically, Berle recognized this reality but missed the underlying tensions it engendered.) Americans earn their livings there. Their friends and colleagues are there. Their retirement plans are stuffed with corporate shares. “The company”—even in an age of free agents, job mobility, and high unemployment—absorbs the bulk of their time and energy. Who controls “the company” is no abstract academic matter. M&A every year touches millions: a husband laid off, a friend receiving a buyout, a town devastated by a shuttered factory, or, for that matter, a banker wheeling past in a shiny new Porsche or a small group of unimaginably wealthy individuals. M&A is one of a handful of steps companies can take to cope with a ceaselessly changing environment and markets that demand results. When we debate competitiveness, jobs, inequality, deindustrialization, or Mitt Romney’s tenure at Bain Capital or tax policy, we’re arguing about M&A. When we complain about CEO pay, decry golden parachutes, or unrestrained greed, we’re also talking about M&A.


Corporations are here to stay and so is dealmaking. M&A, for good or evil, is a key ingredient in that great imperative of modern life: economic growth. M&A is, however, a profoundly disruptive force—the embodiment, ritualistically offered up as a defense of the practice, of Joseph Schumpeter’s notion of creative-destruction. M&A in the popular culture is conflated with capitalism and Wall Street, and shares in the historical American ambivalence toward financial power and markets. And M&A these days is ubiquitous. Even in less-than-stellar years—M&A activity lagged after the financial crisis of 2008, only to reemerge in 2014—tens of thousands of deals were made annually, large and small, far more than anyone could imagine in, say, 1965. Indeed, as Manne reminded us, it’s difficult to recall an age when deals were relatively rare. Today, many of these transactions are vast, global, involving the largest companies and hundreds of thousands of people. But most are middling to small. No matter. Disruption is inescapable, through restructuring, layoffs, new ways of doing things, new bosses, new technologies, the potential for failure, bankruptcy—or, yes, even success, profits, and riches. M&A is one sign of a dynamic economy; it’s also an activity that, like hitting a baseball, fails more often than it succeeds.


Corporations and M&A are key aspects of the environment we live in. And yet subjects such as M&A, apart from views that tend to mirror popular political stereotypes, remain too often wreathed in mystery, opaque, like so many other aspects of modern finance. That can’t be a good thing. Let us explore how we got here.









Chapter Two


JOE FLOM: BE VERY AFRAID


MODERN M&A BEGINS with Joe Flom. He was never a principal or a financier. He was never more than an advisor, a lawyer, an intermediary, an agent, though in Flom’s skillful hands those roles made him the essential, central figure. This was paradoxical: in an age that believed that authenticity and accountability arose only from having money in the game, Flom never did, at least not directly. In normal circumstances, this would have opened him up to suspicions of double-dealing. But he negotiated those currents—building one of the world’s most successful law firms around himself like a carapace in the process—with surpassing skill. He might have been occasionally harsh, ruthless, devious, ambitious, cagey, even vulgar, certainly prone to the off-color joke or the perfectly targeted insult, but he generally managed to convince clients that his self-interest was identical to theirs.


There were predecessors to Flom in the rough-edged world of the ’50s and ’60s where companies were fought over, but there weren’t many of them, and most were operators who did their best work outside the limelight. M&A involved small investors, obscure or fallen companies, and murky, bare-knuckled practices; it was a marginal, “pocket” business, like selling used cars. Wall Street had still not recovered from the Great Depression: financial firms were small, private, thinly capitalized, ethnically homogenous. There were Wasp firms, Jewish firms, Irish firms, Italian firms. The economy was highly concentrated and a relatively small number of large industrial corporations dominated, feeding off the postwar boom; little had changed since Berle and Means wrote about corporate concentration in The Modern Corporation and Private Property, except that an air of corporate self-satisfaction had swelled. Chief executives and boards of the largest companies were potentates and statesman. As Berle admitted, “Managements of the major giants are, for practical purposes, impregnable.”1 It was, as one commentator later called it, “the age of heroic managerialism.”2 Large corporations were so grand that they transcended mere economics and had grown into essential social institutions. They were paragons of stability. They viewed their prosperity as identical to the success of the country; they basked in the warm glow of consensus. Because shareholding was consigned mostly to individual investors, any thought of taking over a major corporation—AT&T, DuPont, General Electric, IBM, General Motors, U.S. Steel—or even changing management or policy, smacked of lunacy. No “major” Wall Street firm or law firm would mastermind a hostile raid of one large company for another; if they did, all their other clients would flee. And even if someone made the leap, federal regulators, still energized by a New Deal liberalism that viewed size as a threat to democracy, would almost certainly bring antitrust actions against the resulting entity. Takeovers were a throwback to a less respectable, more barbarous, more reckless age. The realpolitik of the business judgment rule—executives and boards know best—produced a practical ethics that sank deeply into the financial consciousness. Certain steps were never taken, at least among respectable corporations. Hostility, in short, was bad form, not to say socially improper.


The period also experienced a stifling consensus that shaped corporate law. In 1958, a young Yale law professor noted that in the modern industrial system “it is the corporation as an institution which is permanent and the shareholders who are transitory.”3 He added, in what smacked of economic realism, that the “purpose clause in the charters of these companies reads simply ‘to make money.’” The author had the impeccably establishment name of Bayless “Bay” Manning; he was one of those marvelously bred young men that law schools used to produce. Manning had graduated from Yale College; as one of his law school friends observed, “He brought with him . . . the special assurance of the man who had made it at Yale as an undergraduate”4—going off to the war, graduating first in his law school class in 1949, and serving as editor in chief of the Yale Law Review. After clerking with Supreme Court justice Stanley Reed, he returned to the law school in 1955, as part of a wave of postwar recruitment. Manning had it all: he was smooth, articulate, trim, with a strong chin and a head of thick hair. Reed called him “one of the most able men with whom I have had close contact. He was a hard worker: interested, but with a sense of proportion; sociable, but not a waster of time.”5 He was deeply interested in corporate law but he worked in the government, was actively involved in Latin American affairs, served as dean of Stanford Law School, and became the first president of the Council on Foreign Relations; he was even a partner at Paul Weiss later in life. He was a shining figure of the mid-century American establishment.


And yet, Manning struggled against the consensus. He was never prolific; but when he wrote, his prose sparkled (he was actually witty, mildly subversive in law review circles), and others, at least in the rarefied world of elite law schools, took notice. He wrote as if he were a white-clad amateur tennis player of that era: effortless grace with a wooden racket and a white ball. In 1958, he established his reputation with a review in the Yale Law Review keying off a book about the New York Stock Exchange’s PR campaign for People’s Capitalism—that is, the marketing notion that everyone should own shares.6 In 1962—three years before Berle and Manne’s skirmish over corporate control—he followed up with a long examination of shareholder appraisals, which entail the right of shareholders to demand compensation from companies in the event of a sale or merger.7 Manning recognized how deeply tied shareholder rights like appraisal were to legal concepts about the corporation that had dominated the nineteenth century, the heroic age of big business. He argued that in “lucid moments” (meaning rare lucid moments) most people saw General Motors—which Peter Drucker had celebrated as the harmonious essence of the modern firm in Concept of the Corporation in 1946—as a social organization designed to attain economic ends. This, Manning added, was not how the nineteenth century envisioned the corporation. Back then, the corporation as a legal construct was “something quite separate from the economic enterprise, three dimensional, virtually alive, a little bit sacred because of its ‘immortality’ and the connection with the ‘sovereign,’ and withal terribly important.”8


Manning’s contention was not just some historical diversion. He argued that many of the concepts that shaped corporate law in the mid-century stemmed from an approach that had grown anachronistic by the 1920s: “The 19th century obsession with corporate ‘powers,’ ‘franchises,’ and ultra vires [acts beyond the powers of law] was grounded upon the insistence that corporation law was about corporate ideology, not economic policy. If the legislature created a particular corporation in the shape of a horse, the horse ‘could not’ moo. It was not that the enterprise should not violate a legislative prescription; it was that the corporation could not do so as a matter of inherent incapacity.”9 This attitude made mergers a problematic exercise. Manning then offered a litany of questions, hedged in ironic quotation marks, which lawyers continued to ask about corporations despite their irreverence. “Is a corporation a ‘person’? ‘Is’ a corporation ‘really’ an ‘entity’?” This produced the conclusion that Manning came to be most famous for, a chill breeze in the warm, self-regarding air: “In the last sixty years of business laws in the United States, point by point, topic by topic, issue by issue, the commercial image of the business organization has emerged to overshadow the concept of the ‘corporation.’”10 In a footnote, like a voice from the underground, Manning unloaded on what he really meant: “Corporate law, as a field of intellectual effort, is dead in the United States. When American law ceased to take the ‘corporation’ seriously, the entire body of law that had been built upon that intellectual construct slowly perforated and rotted away. We have nothing left but our great empty corporation statutes—towering skyscrapers of rusted girders, internally welded together and containing nothing but wind. . . . There is still a good bit of work to be done to persuade someone to give a decent burial to the shivering skeletons.” Academics, he added, who specialize in corporate law “face technological unemployment, or at least substantial retooling.”11


Still that empty edifice stood. Beneath it, in the shadows, mergers and acquisitions—sometimes hostile—did occasionally occur, but mostly among companies well below the top drawer that Manning, Berle, and Drucker thought about. The numbers were tiny: twenty-one mergers and acquisitions occurred in 1954, seventeen in 1957.12 (No one was really counting.) In fact, many of the aspects of what we’ve come to think of as the modern age of M&A existed, just in smaller quantities in the ’50s. Companies and corporate assets were bought and sold regularly. Poor performance brought retribution in the form of takeover attempts. The decade had its raiders, its activists, its hostile deals, its struggles for control. But while lively, all this was a relatively small game, played by marginal characters, few of whom resembled corporate statesmen. The M&A game had its coterie of takeover artistes: Thomas Mellon Evans, Art Landa, Charles Green, Robert R. Young, Victor Muscat, and, a little later, the indefatigable Victor Posner. There were few rules to this game. Throughout the ’50s and into the ’60s, most struggles for control occurred through the mechanism of the proxy contest. This involved a highly political struggle in which the two parties solicited shareholders to give them their vote. The winner got to control the board of directors. The contest often occurred through advertisements in newspapers or press releases, the two sides verbally attacking each other, much like a political campaign, albeit in a compressed time frame. There was an element of flimflam to it all, subterfuge, underhanded dealings, bullying, bluffing, occasionally fibbing. Lawyers were particularly important—notably, as one commentator put it, for their ability “to maneuver within the rules” with “devilishly clever schemes.”13 Then the votes—proxies submitted by shareholders—had to be counted in what was officially called the counting room, or what was delicately and evocatively dubbed the snake pit, and a victor declared.


Proxy contests required a particular set of skills: ingenuity, quick thinking, a talent for demagoguery, a sharp and practical mastery of what was legally possible. Proxy contests resembled mud wrestling: no one came out spotless. Moreover, the business was difficult enough and the risks high enough that it hardly represented a viable way to wealth except for a very small number—a handful—of specialists. The lawyers were mostly lone practitioners, well below the “big” New York City corporate law firms, which made their livings by catering to large corporations and large banks. (“Big” was relative: the largest law firm in New York was Shearman & Sterling with 125 lawyers, mostly doing work for First National City Bank, later Citibank.) Takeovers, raids, proxy contests, and hostile M&A were thus consigned to a small, shadowy corner of a financial world, separate from large, industrial companies and their captive, white-shoe law firms, nearly (but not completely) out of sight. Part of the reason Wall Street firms were so small was that their best clients—large, industrial companies—didn’t need them very often to underwrite offerings, round up financing, or advise on transactions. Big business was so flush in the ’50s that companies rarely had to access financial markets, which, as a result, were thin on volume and on what traders call liquidity—that is, easily sellable financial assets. The other reason was that stocks were still viewed as dangerously risky, and the behemoths of the investing world—such as insurance and trust companies—bought and held mostly “safe” bonds. Memories of 1929 and the Great Depression were sharp.


Proxy contests, while legal, did little to enhance one’s reputation with the uptown swells. There was something untoward, threatening, even repellent about the game. As one legal survey of the business noted in 1969, “The proxy insurgent has been the recipient of much abuse at the hands of smugly ensconced management. ‘Raider’ is one of the more printable epithets hurled at him. Name calling is typical when the corporate mighty are challenged, whether in a proxy fight or in a stockholder suit, where the fashionable insult is ‘strike suitor.’ But the truth is that the proxy contest is therapeutic for the body corporate, and in the best traditions of corporate democracy.”14


IN THE ’50s, the intersection of law and finance appeared deceptively placid. For over a half-century, the most prominent firms in the New York bar—those white-shoe firms (after the white bucks worn with summer seersucker suits by Ivy-League-trained lawyers) such as Cravath Swaine & Moore, Sullivan & Cromwell, Davis Polk & Wardwell, Dewey Ballantine, and Milbank Tweed—had been pursuing a paradoxical, double mission: first to professionalize themselves by adhering to increasingly areligious and meritocratic standards; second, to embody a Wasp social identity. This was a little like trying to blend oil and water. The former effort was captured in what became known as “the Cravath System,” named for Paul Cravath’s meritocratic reforms at the eponymous New York firm after the turn of the century.15 Cravath built a firm that claimed to be all about competence and professionalism. Cultural, social, and religious standing was deemed irrelevant. The Cravath System became gospel at the largest, most powerful corporate law firms. (Despite his academic roots, Manning embodied it in spades, but characteristically resisted the pull of the firm until later in life, in a different era, when he joined Paul Weiss.) Oddly enough, however, while these firms pursued elite professionalism, they were also overwhelmingly Protestant in makeup. For a while that made sense: everybody knew Protestant root stock was simply superior. In the ’60s, the New York City bar was 60 percent Jewish, but none of the large, elite firms was Jewish, and they employed very few Jews as partners. As Eli Wald wrote in a study of Wasp and Jewish law firms in New York, “Nor was the religious identity of the large firms superficial. While the merit-based firing and promotion criteria of the Cravath System purported to ignore irrelevant considerations such as social standing and religious affiliation, its carefully prescribed path was never based on merit alone.” Rather, “[i]n addition to academic credentials [the young men] were expected to possess ‘warmth and force of personality’ and ‘physical stamina.’ These hard-to-quantify and difficult-to-assess qualities were a cover for, or at least directly correlated with, certain religious, socioeconomic and cultural characteristics.”16 In short, only sporty, social Wasps need apply.


As a result, a division of legal labor opened up. The Wasp firms catered to the large corporations and adhered to Paul Cravath’s phrase that “great lawyering was done in the conference room, not the courtroom.”17 Litigation, once the bedrock of legal practice, lost favor at the Wasp firms. As Wald wrote, “Litigation was thought of as necessary only as a result of a failed transaction, not as yet another strategic tool at the hands of corporate clients. Litigation, bankruptcy, takeover law were needed only when the corporate attorney failed to successfully reorganize and restructure the affairs of his clients. Because the need to practice in these areas of law were perceived to result from attorneys’ failure, they were deemed unbecoming practice areas for the elite corporate attorney.”18 Note the moral opprobrium heaped on a notion of “failed transaction.”


But, of course, transactions failed every day. Was it the failure or the transaction itself that was the problem? Who would take ownership of those ghetto-like specialties? Increasingly, the answer to the latter question was the swelling ranks of Jewish lawyers.


JOE FLOM CAME upon the scene in the waning days of the Wasp ascendancy. He was Jewish, from Bensonhurst in Brooklyn. His father had been a labor organizer, a maker of shoulder pads for ladies’ dresses, and probably, at times, a Communist, or at least a sympathizer; Flom himself said he had “charisma.” Flom’s story, buffed to a high sheen by everyone from Steven Brill to Malcolm Gladwell to Flom himself, resembles a Jewish Horatio Alger tale, a rise so vertiginous that it resembles fiction, not to say a refutation of class determinism. The Floms, Russian immigrants, were poor; in the ’30s the family restlessly moved from apartment to apartment when the rent came due. Flom was bright. He attended an academically rigorous high school, but could only afford to go to City College at night. He thought he might want to be a lawyer. By day he worked as a messenger at a Jewish law firm, Cooke, Nathan & Lehman. Then World War II came and he was drafted into the Army before he could graduate. As the war was ending, and in the midst of a bridge game, he pounded out letters to Harvard, Columbia, and Yale seeking admittance under a special wartime dispensation for veterans who had not been able to get an undergraduate degree. Remarkably, Harvard at the last minute offered him a spot.19


Flom did so well at Harvard that he made the law review. It was true: he did not resemble a Cravath attorney in any way. He was short, thick, and spoke with a Brooklyn accent; his last name sounded a lot like phlegm. He did have “warmth and force of personality” in spades, but it was not evident at the time, and no one would ever mistake him for an Episcopalian. Like most Harvard Law third-years he traveled to New York to interview for associate jobs, including at Cravath. But despite his good grades and law review experience, he struck out. The effort undoubtedly failed from both sides: the white-shoe firms did not view Flom as partner material, and he, in turn, saw them as rigid, uptight, and not much fun at all; he also painfully recognized that he was overweight and lacked the requisite social graces. But now he posed a problem for Harvard Law, which couldn’t let one of their better students go jobless. So once again Flom took the train to New York, this time to meet with three partners of a new firm, founded on April Fool’s Day 1948: Marshall Skadden, Leslie Arps, and John Slate. None of them was Jewish. Flom didn’t care. Each of them had suffered career setbacks at larger firms. He didn’t care about that either. He did care that they seemed more informal and fun than the stiffs at the white-shoe firms. Indeed, early on Skadden Arps & Meagher developed a reputation for “anti-pomposity and pro-kook.” Still, they recognized how whiplike-smart Flom was and offered him an associate’s job—he was the firm’s first—and even paid him, $3,500 for the first year. (They were not yet taking pay.) Flom accepted.


In six years he became a partner and Flom was appended to the firm letterhead: Skadden Arps Meagher & Flom. By then Flom had begun to imbue the small firm with some of his own deep reserves of ambition, workaholism, and genius for blunt realism. The firm was still scrambling for billings and he did a little of everything. Except for some regulatory work for Pan American, Skadden Arps had no large corporate clients. The firm had to scuffle to make a living. It needed an angle. It had Flom.


IN THE EARLY ’50s, the preeminent lawyer in the proxy business was a man named George Demas, a tall, heavy-set, cigar-smoking, Hell’s Kitchen–born Columbia Law School attorney who ran his practice out of a green-walled office off Wall Street. Demas had been drafted into the Navy, then found himself in the Office of Strategic Services—the predecessor to the CIA—during World War II, and served as an investigating attorney at the Nuremberg trials.20 This training clearly made him suitable for managing the subterranean currents of proxy contests. He was not a figure of any establishment. He once admitted that he was unknown in the larger world except to boards and executives. He affected a pugilistic air. “I do nothing but company fights,” he said. “I’m at home where the next fella isn’t.”21


In 1967, the Los Angeles Times called Demas “The Superman of Wall Street.” This was undoubtedly an exaggeration. He was affable and liked to talk, particularly with the press. “It used to be I’d have a busy season,” he told a reporter. “Now there’s no slack season. It’s almost like a Dick Tracy cartoon. You finish one chapter and another comes along.” Demas tried to boil down what he did to a mastery of the mechanics of the shareholder letter. “Mechanical things are terrifically important in a close vote. You need to send out ‘thank you’ letters. ‘Dear stockholder, thank you for your proxy. The other side may make every effort to change your vote. If there are any questions, call me.’ Then there are corrective letters. I’ve made up 31 forms. A joint tenant comes in with one signature. You don’t have time to dictate a letter. You just send out form 11.”22


Demas admitted he was good at dictating “pretty poisonous” letters about the opposition. “You’ve got to get the pitch in your material. You don’t treat all stockholders alike. I wouldn’t write to an AT&T stockholder like the owner of a $2 stock. A $2 stock, you can shout at them.” This was a little duplicitous. Persuasion was essential, but the real value of legal advice in proxy contests came from knowing how to stagger a board in order to extend the struggle and hike often-backbreaking costs; how to force the company to pick up those costs; how to delay a meeting if you’re behind, attain or withhold shareholder lists, find the leverage on a key investor, or convince the Securities and Exchange Commission to allow near-libelous charges against an opponent.23 This wasn’t material that a nice newspaper like the LA Times needed to know.


By the time Flom stumbled into the proxy game, Demas was a dominant figure, having participated by the early ’60s in what he estimated to be “125 fights.” Skadden had recruited a high-profile lawyer who had spent two years as general counsel of the SEC, William Timbers, and he suggested Flom talk to executives at a company called United Industrial, a former maker of auto bodies that had become a financial holding company; Timbers knew the management. United Industrial had bought a stake in a missile company that was prospering, stirring suspicions of a group of shareholders—at least publicly—that United Industrial was being run for insiders; less publicly, the shareholders were probably interested in grabbing those missile profits themselves. A proxy contest began. Flom, after having read everything available on proxy contests, found himself across a table from an even younger associate on his first deal—Martin Lipton from Seligson, Morris & Neuberger—representing the insurgents. (The significance of this is retrospective: Lipton would not appear in another M&A deal for fifteen years, by which time Flom had become the go-to M&A lawyer.) After the usual charges and countercharges—Flom wrote the flyers attacking the attackers—the contest ended in a stalemate: the insurgents won four seats on the United Industrial board but not control. “It was a great deal of fun,” Flom said. “I just took to it.”24


In 1960, Flom came up against Demas in one of the most spectacular proxy contests of the era. How he ended up there tells you how intimate this world was; the details are still known today at Skadden as the “dead-body” story. Skadden had advised a client on a tangled personal matter: a disagreement between his family members over the care of his sister, who had suffered a stroke. In a display of legal acumen, Skadden suggested that the man take the sister to the hospital while the others were out. He did; she recovered. Now the client, who had once worked for a ruthless early-twentieth-century accumulator of corporate assets (transit, tobacco, insurance, typewriters, the Thompson submachine gun) named Thomas Fortune Ryan, had a son, Arthur “Artie” Long, who was a senior executive for the major proxy solicitor D. F. King, which did the hard work of actually squeezing signed proxies from shareholders. (A common tactic in the game was to hire all the major proxy solicitors, leaving your opponent, as one observer put it, “like a diver without oxygen.” Flom would learn this lesson well and apply it to Skadden’s M&A business.) Long and Flom became buddies: “I’d fought a couple of fights,” Long said, “and Joe was interested. We started having dinner together three nights a week—at Manny Wolf’s or the Assembly. We were kids!”25 Long recommended Skadden to management of the Alleghany Corp., which had come under attack by aggrieved shareholders and needed to assemble a defense team. Demas was already advising the insurgents.


Alleghany, a sizable company, was the former railroad holding company of the Van Swearingen brothers, who had once been backed by J. P. Morgan & Co., which was about as respectable as you could get. As with so many proxy contests, the struggle for control took place among former friends and allies. During World War II, a rising broker named Robert Young—a protégé of John Jacob Raskob, who had been instrumental in affairs at General Motors and DuPont—and his partner Allan Kirby, the son of a co-founder of five-and-dime chain F. W. Woolworth’s, acquired Alleghany. In 1954, after a long struggle, Young and Kirby managed to buy the nation’s No. 2 railroad and Van Swearingen property, the New York Central. Young began to streamline New York Central operations, but in 1957 the railroad began to fail and the Alleghany board rejected a proposal for a shareholder dividend. A few days later Young killed himself, leaving Kirby in charge. Alleghany also owned a financial company, Investors Diversified Services, which it had bought from the Murchison brothers, John D. and Clint W., scions of a Texas oil fortune. (Clint was the first owner of the Dallas Cowboys.) Alleghany not only acquired IDS but sold it back to them, then purchased it again. This made them almost family. Now, in a fratricidal spasm, the Murchisons turned on Kirby and launched a proxy contest for control of Alleghany. Their argument, amplified by Demas’s letters: Kirby had been the late Young’s puppet and was running Alleghany into the ground. Alleghany management fired back that the Murchisons were just a couple of rich kids set up by their oil-drilling papa, as if Kirby was not. Proxy contests got personal fast.


Flom ran the counting of the votes for Alleghany in the snake pit, with the bow-tied Demas right across the table. There’s a grainy newspaper photograph of the scene, with a Pinkerton guard looming behind Flom, who, husky with big glasses, in his shiny suit, seems to be hectoring Demas. The Murchisons won. They went on to sell the New York Central to the Pennsylvania Railroad, which ended up as part of the most spectacular bankruptcy of the ’60s, Penn Central. A sign of what was to come.


No matter. As Flom said, just sitting across the table from Demas made him a player. “Not very heady or sophisticated stuff, but that put us at least one ahead of everyone else in New York City,” he said. The business was growing, but the deals were generally small. As Long, who bought D. F. King in 1967 and was one of the great Damon Runyonesque characters in M&A until his death, at sixty-one, in 1988, said: “Until 1968, you had the Securities Act of 1934, but there were no rules, no Williams Act, nothing. It was a shooting gallery. Every Saturday, I’d get a phone call from some company saying, ‘I’m going to get hit in the ass,’ and if I wasn’t on the opposition, I’d be hired to defend. Every Monday you were playing in another city.”26 Other proxy contests followed; in many of them, Flom played defense, contrary to his later reputation for offense. In the years that followed, Flom (with Long) was asked to defend the American Firefighting Co. against Alphonse “Art” Landa, and American Hardware Corp. against Victor Muscat. In the latter case, Flom managed to win despite the fact that Muscat, advised by Demas, already held a third of the stock. Barron’s mentioned Flom as an up-and-coming advisor and the phone began to ring. Flom kept busy through the early-’60s, representing brand names like Elgin Watch, Studebaker, and Metro-Goldwyn-Mayer. Flom was Skadden’s rainmaker. He bought a racehorse with Long. (“A cheap little nag,” said Long, “but we won three out of four races at Belmont and Aqueduct.”27) He acquired a big car, which his wife, worried about his swelling head, promptly sold. The proxy business was booming and fueling the growth of Skadden, and Flom was personally engaged in stumping up business. As Lincoln Caplan writes in his history of Skadden Arps, “By 1965, the firm had more work than it could handle.”28 The level of takeovers kept rising and the business was growing more complex. Demas continued to advise in proxy situations, but Flom had a growing firm with which to extend his reach. The era of the lone practitioner in M&A was ending.


Another thing was growing apparent, not just to Skadden partners and associates but also to clients and opponents: Flom was a ferocious competitor. He played to win. He was not always gentle, nice, or classy. He was as blunt as a smack to the head. He did not confuse clients with what he couldn’t do; he did not take refuge in legalistic sophistry; he offered answers. And, in a sign of his immersion in the proxy business, he won by edging as close to the line as possible. He did what had to be done—this side of the rules. He lived for the fight—not just for his clients but for the larger struggle for supremacy in the legal and financial world. He was brilliant legally, but unlike Berle he was not a theoretical thinker; his biggest ideas had to do with tactics: how to win. He also harbored a grudge. For all their color and excitement, the years of struggle did not leave Flom unmarked. In the late ’80s, Flom spoke in a debate celebrating the hundredth anniversary of the Harvard Law Review, scoffing at “those creeps who keep talking about their gentlemanly practice.” He gleefully exposed the contradictions of the Wasp ascendancy. He didn’t care about being classy, posh, or elite; he wasn’t competing in a popularity contest; he wanted to win. His contempt for nostalgia about a waning world came pouring out. Caplan quotes him:


When law firms were run with their father’s handing them down to their sons, what was so great about that? What was so great about the fact that certain people could get into clubs and others couldn’t? Or that women or blacks couldn’t work at those firms? Or that there were Jewish, gentile, and other separate firms? What was so great about the fact that you had to go to one of the four or five major law firms in order to get into one of the major firms? What was so great then that it was more important what your family background was, in terms of whether you got into one of those firms, than what your academic background was? You say everything was lost when those practices disappeared. Every change involves some loss. The question is whether things are better off or worse off.29


By then they were clearly better for Joe Flom. And the world was full of striving Joe Floms, though none as shrewd as he was. The future had arrived.
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