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To the many women who are silent, who have been silenced and who have broken their silence. This book is written in the hope that we can better protect women to transform silence into action—and change.







A NOTE ON LANGUAGE


Many of those speaking out are women and girls who seek to shine a spotlight on sexual and gender-based violence. In this book, we will often refer to women and girls in an inclusive sense but are acutely aware that misconduct, harassment, abuse and rape affect people of all genders, including those who are trans, non-binary and gender non-conforming. This is important. In Japan, for example, rape laws excluded men and boys until very recently. Men and boys are also victims and survivors of sexual abuse, rape and harassment. That beacon of feminist thinking bell hooks reminds us that ‘patriarchy has no gender’. She has explained that ‘The enemy of feminism isn’t men. It’s patriarchy. And patriarchy is not men. It is a system. And women can support the system of patriarchy just as men can support the fight for gender equality.’ Her work seeks to emphasise the tyranny of patriarchy and toxic masculinity. Thus, while we focus here on women and girls’ experiences, we do not exclude men and boys and much of what we say will be relevant to everyone. But focusing on women and girls is important, as it allows us to shine a spotlight on sexism, gender stereotyping and patriarchal laws that tend to oppress and discriminate against women and girls.








HOW MANY DISCLAIMERS?


It is necessary for us to make a disclaimer. In fact, a few of them.


This book should not be taken as asserting the truth or as claiming to know the truth about the allegations of gender-based violence contained within its pages.


Every man named in this book vehemently denies all allegations—allegations that often relate to matters that typically happen in private, behind closed doors.


This book isn’t really about the truth of any of these allegations: it is not an assessment of the evidence or a statement of facts. We raise the allegations to prompt discussion of a series of questions: what happens when women speak out about their alleged experience of gender-based violence? Have we created a legal system that is just, fair and equitable? Do we think the right balance is being struck between protecting a man’s privacy and reputation and allowing women to speak about their experiences?


We are not saying that any man or lawyer or judge named in this book is intentionally silencing women—not even the men bringing or threatening legal action. They are seeking to protect their reputation, their privacy and the confidentiality promised to them under contract. We are merely pointing to the effect and impact of the law.


This legal disclaimer is one of the results of these laws. The team of lawyers who combed over our draft for defamatory imputations are a result of these laws. The ever-present threat of legal action for any material published about these allegations is a result of these laws. It would of course be a great irony if we were to be sued and silenced for this book, which is itself about how women are sued and silenced. But irony is no protection in the law.


And one final disclaimer:


This book is not, and should not be taken as, legal advice. There are civil and criminal laws on privacy, contract, defamation, contempt of court and anonymity that are jurisdiction-specific and apply depending on where you are and the individual circumstances of each woman and each case. If you have experienced gender-based violence and want to speak out, you should always seek independent, specialist legal advice. These areas of law are notoriously difficult to navigate, and decisions taken on the spur of the moment can have long-lasting consequences.


We want to say one more thing: we believe you. Not in the sense that we believe anything and everything any woman says, but in the sense that every woman’s truth deserves to be taken seriously. And we believe that your right to speak about it should be better protected. We have written this book as a way of passing on what we know in the hope it might be useful to you in some way.


In care and solidarity,
Jen and Keina





Prologue


HIS INTENTION WAS TO SILENCE, NOT TO KILL


In December 2012, Nicola Stocker posted a comment on the Facebook status update of her ex-husband’s new partner, Deborah Bligh. This prompted an exchange of comments between the women about Mr Stocker’s history of violence:




NICOLA STOCKER: ‘Wouldn’t bring it up last time I accused him of cheating he spent a night in the cells, tried to strangle me. Police don’t take too kindly to finding your wife with your handprints round her neck.’


. . .


DEBORAH BLIGH: ‘why did terry get arrested?’


NICOLA STOCKER: ‘. . . Which time?’


DEBORAH BLIGH: ‘why has he been arrested???’


NICOLA STOCKER: ‘well u know about him trying to strangle me, then he was removed from the house following a number of threats he made and some gun issues I believe and then the police felt he had broken the terms of the non molestation order.’


NICOLA STOCKER: ‘All quite traumatic really’





The Facebook comments were read by Bligh and a few of her family and friends. Mr Stocker sued Nicola for defamation—and, at trial, he won. The problem was Nicola’s statement that Mr Stocker had ‘tried to strangle me’. Nicola’s account that Mr Stocker had violently grabbed her around the throat was supported by police evidence that red marks were visible around her neck when they attended two hours after the incident. But Mr Stocker still won the case.


Nicola would spend another five years in legal battles, with crippling financial costs, to defend her account of domestic violence—and her freedom of speech. In 2019, she was vindicated in the highest court in England and Wales, the Supreme Court, which ultimately ruled in her favour.


The most shocking aspect of this case isn’t that Nicola was sued by her ex-husband for comments she made on a Facebook wall, or how long the legal process took, or how much it cost—it was the finding of the High Court trial judge in Mr Stocker’s favour. After hearing the evidence about how Mr Stocker had placed his hands around his ex-wife’s throat, the judge concluded:




The most likely explanation about what happened is that he did in temper attempt to silence her forcibly by placing one hand on her mouth and the other on her upper neck under her chin to hold her head still. His intention was to silence, not to kill.





The judge concluded that Nicola had libelled her ex-husband for saying ‘he tried to strangle me’ because the technical legal definition of strangulation, according to the judge and the dictionary he consulted, requires an intent to kill. It didn’t matter what Nicola intended with her words—that he had constricted her neck forcefully and painfully, threatening her—it mattered what the judge said her words meant (‘an attempt to kill by strangulation’). She could prove he had assaulted her by placing his hands around her neck, that the police had observed red marks on her neck hours after that assault, that he breached a non-molestation order prohibiting him from threatening or intimidating her, and that he had been arrested three times. But she couldn’t prove that he had intended to kill her, or indeed that he had attempted to kill her. On this basis, the judge concluded that Nicola did not meet the ‘sting of the posting [Facebook post] that the claimant was a dangerous man’. Despite the evidence Nicola had of his threats, intimidation and assault, the judge found that her statement and its suggestion that Mr Stocker was dangerous—at least to any woman he lived with—was not true, and was therefore defamatory.


For obvious reasons, the High Court decision received fierce criticism. ‘A greenlight for men who abuse women’, read one headline. The judge’s reasoning was criticised by women’s rights non-government organisations (NGOs) and frontline domestic violence organisations, which raised their concerns about the implications of the judgment. As the Centre for Women’s Justice stated:




The majority of women who have been raped or subjected to domestic abuse do not even report their allegations through shame, victim blaming and the fear of reprisals and of disbelief. For those that do report, ultimately few get justice as they face numerous hurdles negotiating their way through the criminal justice system. The impression created by MeToo that now women are free to speak out about sexual violence is sadly far from the truth and the willingness of lawyers and the courts to collude with the silencing of women must stop.





Despite these criticisms, the judge’s decision was later upheld by the Court of Appeal. Commenting before the Supreme Court judgment, Harriet Wistrich, a leading women’s rights campaigner and lawyer in the United Kingdom, noted:




This case has chilling implications for women who speak out about male violence. The judgment reveals a shocking ignorance amongst members of the judiciary of the realities of domestic violence. The fact that Mr Stocker was arrested and red marks were observed by the police on the victim’s neck is a serious warning of escalation of violence regardless of whether he had any intent to kill. In fact, strangulation is a warning marker in standardised police risk assessments. We are appalled that a woman speaking out about an accepted incident of domestic violence has been silenced and severely financially penalised.





How was it that the courts could find that Nicola Stocker had defamed her ex-husband for saying he tried to strangle her when, as the Supreme Court would later note, it ‘was beyond dispute that Mr Stocker grasped his wife by the throat so tightly as to leave red marks on her neck visible to police officers two hours after the attack took place’? The judge had found that Mr Stocker had intended to silence Nicola. By finding that she had defamed the man who had assaulted her, the judge was prohibiting her from repeating the allegation—effectively silencing her. Couldn’t the judge see the irony and perverse logic of his judgment? For years Nicola could not speak about her abuse. For speaking out and attempting to warn her ex-husband’s new partner about his history of violence, she faced hundreds of thousands of pounds in costs and damages.


For us, Nicola’s case was the last straw. We kept thinking about those words: ‘his intention was to silence, not to kill’. How could this outcome be possible in any legal system, let alone be considered justice? What had happened to Nicola’s right to speak about her experience of violence?


We believed there were important arguments on the right of free speech about gender-based violence, equality and the need to prevent the silencing of women about their abuse that weren’t being heard or considered by the courts. For this reason, we applied to intervene in Nicola’s case on behalf of Liberty, Britain’s leading human rights organisation. We argued that the courts had so far failed to recognise Nicola’s rights: her right to speak, and her right to live a life free of gender-based violence.


The Supreme Court declined to hear us. Ultimately, Nicola would win—but for very different reasons.


On 3 April 2019, the Supreme Court found that the trial judge was wrong to conclude that Nicola’s words meant that her ex-husband had intended to kill her, and that her language, expressed as it was on social media, should not be given such a technical meaning. The late Lord Justice Kerr, a liberal and compassionate voice on the court, pointed out that the fact Mr Stocker had assaulted her and violated a non-molestation order would be considered by many (though not the trial judge) to be sufficient to show he was a dangerous man. Lord Kerr also questioned how the trial judge had reached a conclusion ‘more benevolent to Mr Stocker than any version of the facts which could reasonably have been advanced’, having sought as he did ‘to explain the red marks on a basis which Mr Stocker never argued for’. Despite Nicola’s evidence, and the police evidence supporting her account, the trial judge had come up with his own hypothesis about what had happened in order to exonerate Mr Stocker. This is what is known as ‘himpathy’—and gender bias—in action.


But the Supreme Court did not call it that, nor was the judge’s gender bias stated as a reason to overturn his findings. Nor did the Supreme Court, anywhere in its decision, mention the importance of freedom of speech about gender-based violence, or the need for women to be able to talk about their experience of abuse. Instead, the judgment was all about the need for courts to consider the context of social media posts, whatever their content or subject matter. While the Supreme Court decision is important for all future social media defamation cases, it was in our view a missed opportunity to underline the importance of protecting the rights of survivors to speak about their abuse—online or anywhere else.


Nicola Stocker’s legal case is an important illustration of the difficulties people face when trying to speak out about or make allegations of domestic violence, sexual violence or sexual harassment. But her case is also just one example of a much broader trend in Australia, the United Kingdom and around the world of survivors, journalists and advocacy groups being silenced by asphyxiating, expensive civil litigation.


We wrote this book to put forward the arguments the Supreme Court declined to hear. We want to show how these laws are failing, and silencing, women. And we want to inform more women than we could ever meet in person in our chambers about the kinds of risks they face.


What happens when the law that is meant to protect us is instead used to silence? And what can we do about it?





INTRODUCTION


HOW MANY WOMEN?




I remember him saying, ‘Don’t tell anybody.’ I remember him saying, ‘Don’t make a sound.’


Well, hear me now. Using my voice, amongst a growing chorus of voices that will not be silenced.





Grace Tame spoke these words after being named Australian of the Year in January 2021.


In a lot of ways, this was a peak of the MeToo movement—a survivor being recognised, and speaking on a national platform about her experience of challenging a law that prevented her from talking about the abuse she suffered. This was a shift, and an acknowledgement of the change that was happening.


MeToo, at its core, is a movement about survivors speaking out and finding solidarity in one another. In a culture of shame and silence, where survivors are kept siloed and isolated from each other, speaking is a powerful act. It has shown how powerful silence was in protecting perpetrators. That cultural silence—and the status quo—was finally breaking, along with the impunity perpetrators had enjoyed for too long. MeToo was started by Tarana Burke all the way back in 2006 as a means of letting victims and survivors know that they were not alone, but in 2017 the movement went viral.


In a sense, the MeToo movement is a response to legal systems that do not serve women and girls, either because the laws are inadequate or because the response of the legal system to victims and survivors is flawed. Many women and girls have lost faith in the police and the legal system to provide justice to survivors of sexual harassment, misconduct, abuse and rape—and understandably so.


In Australia, Canada, the United Kingdom and the United States, only 14 per cent of sexual violence victims report the assault to police. And even if sexual assault and rape are reported to police, prosecutions and convictions remain depressingly low. For example, in the United Kingdom only 1.6 per cent of rapes reported to the police result in a charge—a rate so low that the UK Victims Commissioner, Dame Vera Baird, has said that ‘we are witnessing the de-criminalisation of rape’.


Even if a matter does get to trial, most of the time it doesn’t feel much like ‘justice’. Many survivors talk about being retraumatised by police and by cross-examination, and many more experience victim-blaming attitudes and gender bias in the courtroom. Even smaller again is the number of men who are actually convicted. In the United Kingdom, less than 1 per cent of rape cases result in conviction. And even where men are convicted, judges’ biased sentencing remarks regularly minimise or excuse their offending.


The system fails survivors at so many points—from not educating children about consent to failing to tackle the misogynistic ideas about sex and violence that pervade our culture, our police and our courts. In this context, speaking out about it is the only way many survivors feel they can agitate for change. They want to tell their story to protect others, to stop the violence from happening again, and to start a serious conversation about violence against women. In speaking out, survivors also find solidarity and support, and are no longer alone in a shame that should never have been theirs to carry.


The crux of the problem is that women and girls are speaking out about abuse and violence because not enough is being done to stop it—and we need to be able to talk about it so that governments can do better. We can’t act if we don’t know.


The success of MeToo has been in how it is breaking down cultural silence about gender-based violence, encouraging women to speak out and enabling us—the public and policymakers—to understand the extent of the problem. Around the world, thanks to MeToo, police and rape crisis services saw a massive spike in women reporting their abuse, and we have seen increased public discussion about violence against women and policy discussions about how we might better address it. The resistance and bravery of those speaking out has brought to light ‘a collective experience of powerlessness against systemic injustice’.


For human rights experts at the United Nations, MeToo marked ‘a tipping point’ for women’s rights and foreshadowed the end of indifference and impunity as ‘the shame and fear begin to shift from the victims to the side of abusers and perpetrators of sexual violence’. This change is urgently needed to address what is an urgent and widespread human rights crisis. As UN Women reports, violence against women and girls is the most prevalent human rights violation in the world, suffered by one in three women, and a problem that disproportionately affects women of colour, First Nations women and those with disability—who are each far more likely to face abuse. The UN Committee on the Elimination of Discrimination Against Women (CEDAW) has described gender-based violence as pervasive, reminding all governments that it is prohibited under international law and that they have an obligation to protect women from violence, to punish those responsible and to put an end to violence. As CEDAW makes clear, freedom of speech—and the ability for survivors to talk about their abuse and the media to report on it—is an essential aspect of violence prevention.


But something has been happening as a reaction to this movement. As women have been empowered to break their silence, they have also been facing a different kind of silencing: the silencing of women who speak out by and through the law.


The spike in survivors speaking out has been followed by a spike in legal actions against them and the journalists who want to report their stories—in defamation, in contract, in privacy and in breach of confidence. We have seen this in our practice and have watched it happen all around the world. The law is being wielded to reinforce the culture of silence and protect the status quo. The courts have become the battlefield, where judges grapple with competing rights: her right to speak about gender-based abuse and his right to reputation.


The UN-appointed expert on freedom of expression, Irene Khan, calls this ‘the perverse twist of MeToo’ and ‘gendered censorship’. It is a problem so big that she dedicated her entire report to the UN General Assembly in 2021 to it and explained why free speech is also an equality issue.


We agree—and in this book we show why.


As we saw in Nicola Stocker’s case—and in the many cases we highlight in this book—the same gender bias, victim-blaming and harmful stereotypes about sexual and domestic violence that impede the ability of the criminal justice system to deliver justice are also found in this flood of civil cases which silence. The difference, however, is that these cases are initiated not by the state but by (mostly) powerful and wealthy individuals. The costs of these cases are borne not by the state but by those facing the legal action: the women who speak out, the journalists who report on it or the advocacy groups that seek to campaign about it. And the costs are crippling. In many cases it is an alleged perpetrator suing his victim, and the law enables him to turn his victim into the defendant. Using the law in this way is a legally sanctioned way to victim-blame. As psychologist Jennifer Freyd explains, it offers abusive men a legal mechanism for the age-old strategy of ‘deny, attack and reverse victim and offender’ (known as DARVO). Many women who are sued by their perpetrator experience litigation as another form of abuse, a legally sanctioned means by which he continues to torment, humiliate and control her long after she has left him.


Using the law in this way is also a legally sanctioned way to say ‘Don’t tell anybody’. It enables men with wealth and power to repeat that refrain: ‘Don’t make a sound.’


The cost of speaking out


As human rights barristers, we are often approached by women for advice on the risks they face if they choose to speak out. Many survivors speak out without considering the legal implications, and only come to us after receiving legal threats or when facing legal action. There is a worrying pattern of actions emerging that we want women to be aware of.


In general terms, a typical scenario is as follows:


A young woman suffers abuse or harassment at the hands of a rich and powerful man. The rich and powerful man negotiates a settlement to buy her silence. The young woman subsequently decides to speak out about her experiences. The rich and powerful man seeks to protect his reputation, strenuously denies the allegation and calls the woman a liar. He (or his lawyers) threatens to sue the woman, and/or the newspaper or news outlet if they print the allegation. He might seek an injunction to prevent publication of the allegation, or (if the information is already out) claim she is lying and use defamation or libel laws to cast doubt on her allegation, obtain an apology from the news outlet and seek monetary compensation for damage to his reputation—as well as an injunction to prevent her or the publication from repeating the allegation and to deter other journalists from doing their own reporting about it.


The problem we continue to see is that the women making the accusations and the journalists printing them are being sued in costly, technical and stressful legal proceedings. Rich, privileged and powerful men have teams of lawyers at their disposal to suppress allegations and stop newspaper stories. Individual women, frontline services and advocacy groups, and journalists find themselves fighting against censorship and silencing, being sued for defamation and vilified in court, in public and online. The costs are crippling—financially and emotionally. As Jia Tolentino has argued, women, rather than being able to speak out in their own terms, ‘have had to be painfully careful about how we speak’.



How many women?


In 2017, when allegation after allegation began to surface about film producer Harvey Weinstein, we were working with journalists and newspapers in the United Kingdom who were breaking what has come to be known as the MeToo story. After decades of Weinstein’s behaviour being an open secret, suddenly there was a push to publish. It was as if the walls of a dam had burst. Newspapers finally felt able to print serious allegations against one of Hollywood’s most powerful producers.


But why now? How was he able to silence the allegations for so long? How many women had to accuse this man before they would be believed? How many women had to accuse him before the newspaper would run a story about it? How many women needed to come forward before he would be prosecuted? At the time the first Weinstein story ran, he had not been arrested or put on trial. But thanks to the collective power of women speaking out, and the power of the pen, he is now in prison. But how many women had suffered because of the silence that had protected him for so long?


This question—how many women?—haunted us as we worked with news organisations to publish this and many other MeToo stories. As we wrote this book, it kept coming up. How many women will be raped or killed before we fix the system? How many women are scared to walk home alone? How many women actually receive justice in our courts? How many women need to speak out before things change? How many women will be sued for defamation for speaking out? How many women have been silenced by non-disclosure agreements (NDAs)? How many women do we need in parliament before laws are changed? How many women need to protest before society changes the way women are treated? The question came up so often, and in so many contexts, that it became an exasperated refrain.


This book reflects our own journey in thinking through these issues separately and together since 2012, and long before MeToo.


In this book, we sometimes refer to our own cases, but only in relation to material that is in the public domain or with our clients’ permission. Jen has advised journalists, media organisations, survivors and frontline services organisations, and has advised and worked with high-profile women who have spoken out.


Keina has been working on women’s human rights and intersectional discrimination since 2008. Keina’s international work has led her to meet many of the silence-breakers we interviewed for the book, who are using the law in Colombia, Japan and Kenya to fight back.


We have also acted together in cases, including some that never made it to court, and we write this book informed by those stories and our experience of how the law works in practice.


As barristers in England and Wales, we have also advised organisations on publication risks, with stints in-house and advising major national newspapers and broadcasters in London, working with journalists to break stories. We have seen, from the inside, the challenges journalists face investigating these stories, as well as the legal threats and other harassment and pressure they face for their reporting.


We have talked with survivors, journalists and human rights activists from around the world who have been spied on, sued or prosecuted, and who have faced jail time, bankruptcy, online abuse and threats, and even exile for speaking out or reporting on abuse. In this book we show how it is not just powerful and privileged men who have been bringing these cases: governments and state officials have also been active or complicit in the silencing. We show, too, how discriminatory criminal laws serve to silence and punish women for speaking their truth, and slap down and silence activism on women’s rights issues. But we also show how brave survivors and silence-breakers are fighting back and using the law in creative and interesting ways to counter the backlash and advocate for necessary law reform.


This book is not about the criminal justice system and how it is failing women. There are many great books about this, including those written by our Doughty Street Chambers colleagues about what is happening in the United Kingdom. From Baroness Helena Kennedy KC’s books, Eve Was Framed (1992) and Eve Was Shamed (2018), to Harriet Johnson’s recent manifesto, Enough: The violence against women and how to end it (2022), it is clear that too many women are failed by the criminal justice system—through systemic racial and gender bias, gender stereotypes or sexist reasoning from police, lawyers and judges. We need a criminal justice system that works better for everyone. And we need to build a society in which women and girls can live free from violence.


We firmly believe that this begins with being able to talk about it. That is why we are concerned about how the law is being used as a weapon to silence women, and why we argue there is a clear public interest in speaking about these issues. If we want to end violence against women, we must be able to speak about it.


How many women will be silenced before we make the structural changes we need to empower them to speak?





Chapter 1


SILENCING JUSTITIA


If you have been into a courtroom—in Australia, the United Kingdom, Europe or Latin America—you have likely seen a statue of a blindfolded woman, a sword in one hand and a set of scales in the other. This is Justitia, or Lady Justice, the personification of justice in ancient Rome and the symbol of moral force in our judicial systems today. The scales represent the weighing of interests in the pursuit of justice; the blindfold represents objectivity and equality before the law. She is there to remind all those working in our courts of their obligations.


Justitia represents the ideal and the objective of our legal systems: it matters not who you are, your wealth or your status—or your gender—justice will be delivered. It is deeply ironic, then, that justice is depicted as a woman, given that women have historically been excluded from systems of justice and denied both rights and justice.


The reality is that nations’ laws have largely been written by and for men. It is overwhelmingly men who have written them in parliaments, and male judges who have interpreted and applied them in the courts, relying on the arguments of courtroom advocates who are also predominately men.


Understanding this legal history is essential to understanding the operation of the law today. Laws and rights were created for men, not for women. Patriarchal interests have been protected and privileged over all else, with little regard for or consideration of women’s rights and lived experiences. The lingering legacy of this are myths about sexual and domestic violence: pervasive attitudes and beliefs that are generally false and serve to deny and even justify male violence against women. These myths permeate society, the media and the legal system.


The fact is that parliaments and the upper echelons of both the media and the legal profession have been, and still are, dominated by men. This matters and it has lasting consequences today. It can be seen in laws about gender-based violence and the laws regulating women’s ability to speak about it. It can also be seen in media coverage of gender-based violence, and in the laws regulating the way the media can report it. And it affects the way these laws operate in practice to silence women.


Silencing Olympe de Gouges


This book traces the ways in which the law silences women. So let’s begin with the history of human rights and women’s right to free speech—and the fact that we were not originally entitled to it at all.


Human rights law is said to reflect and protect the essence of what it means to be human, and it defines our rights in society, including our right to freedom of speech. These rights are now found in most democratic constitutions (except in Britain, where there is no codified constitution, and in Australia, where the written constitution doesn’t really protect human rights at all, and the courts had to imply limited free speech protections). But the right to free speech has not always protected women. Indeed, until about the last century, women didn’t have many rights at all—in international or national law.


The history of human rights is intertwined with the histories of class and gender. While they are said to be human rights, not all humans had their rights protected equally. For the United Kingdom, Australia and the rest of the common law world, the foundation for human rights began with the Magna Carta Libertatum (or ‘Great Charter of Freedoms’), signed in England in 1215. The Magna Carta limited the power of the King of England and introduced some limited but important rights, such as the right to due legal process. But these rights only applied to noblemen—that is, to certain wealthy white men. Rights were only for the rich and powerful, not for all people—and certainly not for women and people of colour.


The first comprehensive legal declaration of human rights is said to have come in 1789, after the Enlightenment and the French Revolution, when the French National Constituent Assembly drafted the ‘Declaration of the Rights of Man and of the Citizen’. This was a declaration of rights for the people—not just for the ruling class. It embodied what we now see as modern natural and civil rights.


As Susie Alegre points out in Freedom to Think (2022), the declaration was radical in its time, but not so radical as to extend equality to anyone other than white men. The seventeen principles were designed to protect and respect the rights of men and ensure the happiness of men—and exclusively men. It established the rights of liberty, property, due process, security and resistance to oppression. It established the pillars of modern democracy and defined the relationship between man and government, by establishing the rule of law, the separation of powers and accountability of government to the all-male electorate.


It also protected—for the first time—the right to freedom of speech. Again, this was only for men. But, as Alegre writes, just a few years after this was drafted, a woman dared to point out the limitations of this male-led Enlightenment political thinking and their failure to include women in their so-called égalité. It did not end well for her.


This was Olympe de Gouges—a pen name she chose for herself when she sought her destiny as a revolutionary in Paris. As an activist, she fought for the right for women to be included in the social reforms sweeping France. In 1791, she wrote the ‘Declaration of the Rights of Woman and of the Female Citizen’, in which she stated: ‘A woman has the right to be guillotined; she should also have the right to debate.’


This turned out to be disturbingly prophetic: after upsetting many powerful figures through her political activism and writings (including Robespierre, whom she called a tyrant), she was convicted of treason, and executed. Her execution was seen as a warning to all politically active women—and generally to women who dared to speak out—many of whom were executed in the years that followed.


But it would be a mistake to think that advocating for equality for women began in revolutionary France. In fact, hundreds of years earlier, in the 1630s, the Ethiopian philosopher and intellectual Zera Yacob was an advocate for equality for all, including women. Yacob believed that equality was for all humans: this meant that women should be treated equally and that slavery was unjustifiable.


And yet it wasn’t until after World War II, when women were needed in the workforce, that women’s rights were formally—and finally—recognised, when they were included in the Universal Declaration of Human Rights (UDHR). But even then, the first draft of the document opened with the words ‘All men are brothers’ and it looked like we might end up with another declaration of men’s rights. It was in fact a formidable Australian woman, Jessie Street, who—together with the few other women invited to the founding conference of the United Nations, held in San Francisco in 1945—insisted that women be included and the wording ‘All men are brothers’ be dropped.


Street was the sole woman on the Australian delegation, and was instrumental in creating the Commission on the Status of Women (CSW), on which she served as the inaugural vice-president. Street also served on the UDHR drafting committee, which was led by Eleanor Roosevelt, a feminist, social justice activist and former US First Lady. Street insisted, after banding together with the small group of women delegates, that ‘if you don’t refer expressly to women, they will be excluded from rights’. Their efforts ensured that Article 1 of the UDHR states: ‘All human beings are born free and equal in dignity and rights’, and that human rights would be for all, women included. Street may have succeeded on this, but another of her important points was ignored: she had argued for the inclusion of the right of women to freedom from violence. As we explain in Chapter 8, it would take another half a century for this right to finally be recognised—and governments are still failing to give it effect.



The law is man-made


The law, as Justitia reminds us, is meant to be blind—and applied equally to all. But what happens when the law, as it is made, is blind to women? What happens when the law itself is only written from the perspective of men?


Until the early 20th century, parliaments were made up of all men, voted in by men because women did not have the vote. Cases before the courts were argued by men, and decided by men because women were not allowed to study and practise law or become judges. Although a woman could feel the full force of the law, and be punished by the law, she had no ability to shape or influence the law. She was excluded from the so-called democracy which legislated her life, her body and her relationships. This historical reality did not end when women were given the right to vote. While there have been huge efforts towards correcting unjust and discriminatory laws, the very foundation and architecture of the system, with its gender bias and male perspective, still impacts upon law and practice today.


In their seminal book Women and the Law (1984), co-authors Susan Atkins and Brenda Hoggett (who later become a UK Supreme Court judge, Baroness Hale) showed how the law in the United Kingdom has reflected men’s interests and a patriarchal world view, which has led to discrimination and injustice towards women. Study after study in jurisdictions around the world have highlighted this same problem elsewhere and how it results in legal systems that fail women. And even though societal views are changing, the law lags along behind it, and many biases and myths continue to persist in society, and in the law and its practice. This is particularly true when we look at gender-based violence, which is overwhelmingly perpetrated by men against women.


Let’s start with sexual offences.


Your body or mine? Sexual violence and women as property


Historically, sexual violence was not criminalised for the effect it had on women. It was a crime that centred on the trespass of property—that is, based on women being the property of their father or husband—and was concerned with how a sexual assault of a woman would affect those men. The law was a means by which men secured legitimate heirs and bargainable daughters: therefore, as Atkins and Hoggett explain, when it came to rape, the law was primarily concerned with penile penetration because it might lead to pregnancy. There was far less concern for other forms of sexual assault, which also violated women’s bodily autonomy but did not risk impregnation.


As Atkins and Hoggett write, men went to even greater lengths to protect themselves from other men: the harshest penalties in law were preserved for non-consensual vaginal intercourse and for buggery of men, whether consensual or non-consensual. There was far less concern for punishing female homosexuality—after all, that didn’t concern men. (In modern times, some countries—such as Sri Lanka—amended their criminal laws to make sex between women an offence. Keina successfully challenged this law before the Committee on the Elimination of Discrimination Against Women (CEDAW) as a violation of women’s rights to equality and privacy.)


For centuries, the law condoned rape within marriage: women were, upon marriage, the property of their husband and had no right to refuse sex. Husbands had complete immunity from criminal prosecution for rape. The origin of this rule of common law is an oft-quoted statement from Sir Matthew Hale published in 1736: ‘[T]he husband cannot be guilty of rape upon his lawful wife, for by their mutual matrimonial consent and contract the wife hath given up herself in this kind unto her husband, which she cannot retract.’ Marriage was therefore an irrevocable contract for sex. If a man was violent with his wife in order to have sex with her, he could be prosecuted for assault, but not for rape.


In the United Kingdom, it wasn’t until 1991 that the courts removed this immunity. Finally, the British courts recognised that Sir Matthew’s statement that a woman gave up her right not to consent to sex upon marriage was ‘a common law fiction which has become anachronistic and offensive’. The same can be said of Sir Matthew’s views on abortion, but that has not stopped the US Supreme Court from citing him in 2022 to deny women rights over their own body. Justice Samuel Alito’s majority opinion overturning Roe v. Wade—which put an end to women’s constitutional right to an abortion in the United States—cited the same treatise, The History of the Pleas of the Crown, in which he described abortion as ‘a great crime’. Sir Matthew’s 17th-century views of the law and women—which included putting women to death for witchcraft—clearly have not yet been consigned to the history books.


In Australia, it was not until 1976 that ‘marital rape’ was partially criminalised, and only in South Australia. It took until 1994 for all the other states and territories to catch up. Despite this, recent surveys in both Australia and the United Kingdom show that an alarming number of people still do not consider forced marital sex to be rape; clearly many still believe that women in relationships have an obligation to have sex with their partner, even if they don’t want to.


According to the United Nations in 2021, some 43 countries still don’t have legislation criminalising marital rape. Even worse, in some countries the law can grant this immunity retrospectively: twenty countries still permit a man to escape criminal prosecution for rape if he marries his victim. Morocco recently repealed the law after a young woman committed suicide after being forced to marry her rapist. How many women will speak out about their rape if it might mean being forced to marry the man who raped her? The effect of these laws is to silence victims.


Even in countries where these laws have been repealed, the attitude persists that marriage atones for rape. In India in 2021, Chief Justice Sharad Arvind Bobde told an accused rapist: ‘If you want to marry her, we can help you. If not, you lose your job and go to jail.’ The defendant had been accused of stalking, gagging and repeatedly raping the girl, and of threatening to douse her in petrol, set her alight and kill her brother. This was despite a 2013 Supreme Court decision that said ‘rape is not a matter for the parties to compromise and settle’. In India, defence lawyers reportedly still often propose that the defendant will marry the victim in the hope of receiving a more lenient sentence for rape.


Rape was historically seen and defined as an offence of honour, committed against the property of husband or father, rather than an act which violated women’s bodily autonomy. As Professor Jessica Clarke explains, in the United States—and elsewhere—rape historically could not be committed against a female victim of previously unchaste character. This is why rape only used to be prosecuted when the victim was a ‘respectable woman’. Sex workers were deemed to have given up their right to refuse consent—and the right to deny their services—to the world at large.


This underlying architecture is still present in modern-day cases of sexual assault and rape around the world. In India, until recently, differential sentences were given to men for rape depending on the woman’s previous sexual activity. We interviewed a leading Indian barrister, Karuna Nundy, who redrafted India’s sexual offences law after the now-infamous Delhi gang rape in 2012. She explained: ‘If the woman was a virgin and deemed “pure”, the sentence was higher; if she was married or otherwise sexually active, the sentence was less. In fact, pursuant to the hierarchy of “purity”, rapists of women who are sexually active but not married receive the lowest sentences.’ The test to assess whether women were ‘habituated’ to sex was the two-finger test, where a doctor inserts their fingers into the vagina of a woman to test her hymen and vaginal laxity.


The two-finger test is a virginity test used in many parts of the world despite the fact that the World Health Organization (WHO) has long condemned its use for medical and ethical reasons, including because it can’t prove whether sexual intercourse took place or not. But it wasn’t until 2013 that the Supreme Court of India declared the practice unlawful on the grounds that it violated women’s privacy and dignity.


Karuna also explained that Indian law was—as in the United Kingdom—male-centric and therefore only penalised penile penetration of the vagina as rape. Karuna has worked with others to change this by redefining the law from a feminist perspective: any non-consensual form of penetration or sexual touching is now a crime. But even today, Karuna told us, judges in India still talk about ‘honour’ in rape cases, despite it bearing no relevance to the law as it now stands.


This is a familiar pattern around the world: long after the requirement that a woman must be chaste to be considered a rape victim has been removed, a woman’s sexual history continues to be brought up by defence lawyers to undermine a victim’s credibility. As Harvard law professor Catharine MacKinnon has written, this is a perpetuation of ‘the rape myth that women who have had sex are inherently not credible . . . having apparently lost our credibility along with our virginity’. Baroness Helena Kennedy KC has written extensively about her experience in sexual crimes trials in Eve Was Framed (1992) and Eve was Shamed (2018). She writes how complainants in rape trials are ‘required to be the ideal victim, preferably sexually inexperienced and at least respectable’. Throughout her career, women complainants were ‘still asked questions which are never put to men’, including about her sexual history, her clothing, whether she had anything to drink, why she was out alone, why she was at the pub or nightclub. Women who had uncommitted consensual sex were treated as having consented to sex in any context, which Helena writes ‘seems to be the price paid for woman choosing to be as independent as a man’. In one case, she describes a male defence counsel saying ‘You are not a true victim. You are the victim of your own behaviour that evening.’ As Helena wrote, ‘[t]rue victimhood has very demanding standards’. And it worked with juries: she referred to research in Canada that showed that the more a jury heard about a woman’s previous sexual history, the less likely they were to convict.


In many jurisdictions today, including Australia, the United Kingdom and the United States, evidence about a victim’s sexual history is now barred in sexual offence trials—though this has been a relatively recent development. But the history and architecture of bias in the law is hard to break. Despite all the new guidance and jury directions in the United Kingdom that aim to educate police, prosecutors, juries and judges about these myths in sexual offence trials, they persist.


In 2020, a whistleblower came forward to show how UK police and prosecutors were declining to prosecute sexual offence cases based on these very myths. In one case, prosecutors declined to prosecute a rape case because the complainant ‘enjoyed an adventurous sex life’. Even more shockingly, as we explain in chapters 6 and 7, there are no protections in civil defamation trials—before judges or juries—about this. In the high-profile Depp v. Heard defamation case in the United States, where an issue before the jury was whether or not Johnny Depp had subjected his then wife Amber Heard to domestic and sexual violence, Amber told us that she faced questions in depositions about her sexual history and whether she had worked as a stripper and sex worker—all of which was irrelevant to whether or not Depp had hit her or raped her.


Real rapes, real victims


The laws on the books are one part of the problem. But there is the less visible problem of how myths and stereotypes are still pervasive—and how they are used to discredit and silence victims.


As Professor Jessica Clarke points out in The Global #MeToo Movement, the law has treated rape cases with ‘extraordinary scepticism both because women were thought to fabricate accusations and because the crime was penalised by the harshest of sanctions, including the death penalty’. Because the consequences were so serious for the accused (who were overwhelmingly men), the law imposed special requirements on victims (who were overwhelmingly women), which were not seen in any other area of assault law. They included that a man could not be convicted of rape without corroboration: juries were warned that the woman’s evidence alone was not enough; it had to be backed up by other evidence before a jury could convict. In the words of one Judge Sutcliffe to a jury in 1971, ‘it is well known that women in particular and small boys are liable to be untruthful and invent stories’. Thanks to feminist campaigning, this requirement was removed in the United Kingdom in 1994. A credible account from a victim now can and should form the basis of a prosecution and a conviction. That is, unless you are in countries like Iran where the Islamic Penal Code requires that, for a rape conviction, a woman must also have four male eyewitnesses, an obviously near-impossible evidential standard. The word of the victim, even where corroborated by several female witnesses, is not enough.


This old requirement of corroboration was based upon, and perpetuated, the myth that women making allegations of abuse could not be trusted—and survey after survey in Australia, the United Kingdom and elsewhere show that alarming numbers of people continue to hold this belief.


Another special requirement imposed on victims of sexual assault was, as Professor Clarke explains, that the victim had to show that she had physically resisted during her assault, as well as actually saying ‘no’. Presumably the requirement of physical resistance was put in place so that the man could be shown to clearly understand that she did not want to have sex; saying or even screaming ‘no’ was not enough. This denies the reality of most women’s experience: freezing is the most common reaction to rape, with the victim unable to resist. Physically resisting a man is likely to provoke further violence during rape, even risking death, and many women don’t resist for this reason.


These requirements were never designed to prioritise the experience of rape victims or to protect them. Instead, they were developed to ensure that men were not wrongfully convicted. The result is a law that bears little relation to the reality of the crime or women’s experience of it, and that means many rapes have gone unpunished.


The requirement that a woman physically resist has—like the requirements of prompt reporting and corroboration—been removed in the United States, the United Kingdom and other democratic countries. But, as Professor Clarke explains, these myths and ‘outdated ideas continue to influence’ cases today—determining whether the police investigate, whether the prosecutor’s office decides to press charges and what is convincing to juries—and inform popular ideas about ‘real victims’ and ‘real rapes’.


The old requirement that there be an element of force for rape to be prosecuted as a crime also contributes to outdated myths. For example, as Professor Clarke explains, early US courts had borrowed from the old English definition of rape: ‘carnal knowledge of a woman forcibly and against her will’. The requirement of force has been removed from the laws of many countries, including in the United Kingdom and Australia, where the law is based on consent. But it has perpetuated the myth that ‘real rapes’ are stranger rapes, perpetrated by force—even though the statistics show that the overwhelming majority of rapes are committed by intimate partners or acquaintances.


Force remains a requirement of rape in many jurisdictions, including in Japan and in countries across Europe, although women are fighting to make rape a consent-based offence. Even in jurisdictions where force is no longer a legal requirement, the UN Special Rapporteur on Violence Against Women notes that this myth has resulted in judges, juries and prosecutors being more likely to believe women’s accusations of rape when it is accompanied with physical injury, and more likely to give lighter sentences for rape by acquaintances. So who, then, does this law really protect? And what use is the law if it doesn’t reflect the real conditions in which that crime is committed?


We see a similar pattern with the old ‘prompt reporting’ requirement. Victims who don’t report a rape right away are seen as unreliable or seeking revenge—or so it was said. Of course, contemporaneous reporting enables evidence to be taken when memories are fresh. Trauma responses, fear of retaliation (particularly when perpetrators are powerful) and being afraid of not being believed are all common reasons that it can take some victims time—sometimes years or even decades—to report their abuse. Experts agree that there are many legitimate psychological and cultural reasons why survivors take time to report, and that a delay is not, in and of itself, any bar to the successful prosecution of crimes.


For this reason, many countries have removed the ‘prompt reporting’ requirement to better reflect the reality of victims’ lived experiences. But some countries have kept it: in Italy, it remains a requirement that victims report within six months of the alleged crime. This is considered ‘protection against false complaints or blackmail’. Again, this justification is rooted in the myth that ‘real victims’ report immediately.


In some countries where the ‘prompt reporting’ requirement has been removed, there still exist statutes of limitations, ranging between five and fifteen years, for criminal and civil claims for rape and sexual assault. This was how the US comedian Bill Cosby avoided prosecution in all but one of 50 cases: the women had remained silent, or had not been believed by police, for too long. Only Andrea Constand’s case against Cosby alleging sexual assault could be prosecuted, because all other cases were statute-barred and out of time.


Limitation rules are designed to protect the due process rights of the accused: memories fade and evidence deteriorates over time, which can potentially make convictions less reliable. But in many jurisdictions, limitation periods apply in respect of prosecution for rape (committed overwhelmingly by men against women), but not for murder (overwhelmingly committed against men, except—of course—in relation to intimate partner murder). Campaigners say this unfairly denies rape survivors justice, and they have campaigned for extensions to the time limits in order to recognise the reality of victims’ lived experiences.


They have had some success: in the United Kingdom, for example, there is now no time limit on prosecuting sexual assault or murder. The extension of time limitations for civil claims relating to historical sexual abuse in California has enabled a number of women to make civil claims against Cosby for sexual assault.


Domestic violence justified


The history of family law, on divorce and domestic violence, shows how it disadvantaged women in order to protect the interests of men. Despite changes to the law since, we still see the same myths play out in the family courts and in defamation cases involving domestic violence.


The starting point in family law and divorce was the indivisible matrimonial union and the protection of patriarchal propriety interests. Like the laws on rape, the laws around divorce and adultery were designed to protect men’s lineage and succession from women who might lie. Divorce was permitted for a man if his wife committed adultery, but not for a woman if her husband did. As the Lord Chancellor explained in 1857, ‘[T]he adultery of the wife might be a means of palming spurious offspring upon the husband, while the adultery of the husband could have no such effect with regard to the wife.’ As Atkins and Hoggett explained, this inequality persisted in the United Kingdom until 1923.


For women, it was hard to get a divorce even if your husband was violent. As far back as the 1700s, a woman could get a divorce for cruelty if she suffered domestic violence, but only if ‘she was a woman of good temper’ and had ‘always behaved dutifully to her husband’. The law of provocation set out all the ways in which her behaviour would justify male violence in marriage and would deny her the right to divorce him for cruelty. Atkins and Hoggett described provocation as ‘the most insidious concept’ in cruelty and domestic violence cases. As they explained, ‘the alleged provocative act is usually an affront to the husband’s exclusive rights of possession’: adultery, withdrawal of sex, neglect of household duties. Women behaving in this way ‘provoked’ their husbands and therefore had no remedy. In this way, victim-blaming was legally sanctioned.


Until the late 1960s, you can find cases where a man’s violence was excused because his wife ‘provoked’ him. Atkins and Hoggett outline different cases where his violence was deemed to be justified. In one case, a woman went to visit her relatives after her husband told her not to, so his beating her did not constitute cruelty because she had disobeyed his orders. In another case, a judge stated that a woman’s withdrawal of sex and neglect of household duties justified ‘very considerable violence’. Provocation could even extend to nagging. If a man beat his wife after she had been nagging him, it would not constitute cruelty in law, and if he murdered her, the crime would attract a lesser prison sentence. These attitudes persist in domestic violence myths, which continue to be rolled out in cases today to discredit victims: if she wasn’t passive, if she wasn’t faithful or if she nagged him, then she deserved it and is not a ‘real victim’. This stands in stark contrast to the behaviour expected of rape victims: if she did not resist she is not a ‘real victim’. But when it comes to domestic violence, if she does resist she is not a ‘real victim’. Women’s credibility is questioned for not resisting or resisting too much.


The law also imposed a difficult standard of proof on women seeking a divorce due to domestic violence. Until the 1970s in the United Kingdom, women were not able to divorce violent husbands with a history of abuse unless they could prove there was a risk that the men would be violent again. As Atkins and Hoggett explain, a past history of abuse, even with evidence, was not enough to meet this evidentiary bar. They also highlight a 1975 textbook on matrimonial offences which explained that, in the law, some ‘rough and tumble’ was deemed to be the ‘wear and tear’ of married life. The textbook author explained it was a ‘natural part’ of marriage, and opined that ‘an occasional thrashing’ was considered by some as ‘a sign of their husband’s affection’.


In a famous case in 1983, Bergin v. Bergin, a judge found that a beaten woman who did not go to the police or seek medical attention, despite having black eyes, had accepted the violence and so had no remedy. As we explain in Chapter 6, similar attitudes continue to be expressed in cases argued today. Of course, there are many reasons women don’t report violence at home or otherwise attempt to hide their injuries from others, including to protect their partner because they still love him and to keep their children’s father out of jail.


Even when women did make reports to the police, it didn’t necessarily result in action. For many years, as Atkins and Hoggett and others have written, police rationalised their failure to act against domestic violence as a desire not to disrupt a marriage or a family home, as that was seen as ‘private’ and beyond the realm of the law. What happened in the home stayed in the home, and the police wouldn’t intervene even if there was evidence of violence. Domestic violence was also seen and treated as somehow less serious than other forms of violence, with violent offences by strangers in the street attracting longer sentences than domestic violence. In her books, Helena Kennedy has also written of her extensive experience in criminal trials involving battered women, who ‘still face the prospect of being condemned by popular mythology about domestic violence’. Over her decades in practice, Helena saw how these harmful myths and stereotypes were deployed in court to let men get away with it: ‘Within the male stronghold of the court it is all too easy to create the feeling that a woman had it coming to her. Pictures of nagging, reproachful, bitter termagants who turn domestic life into hell on earth are painted before the jury,’ she writes. Women are judged by impossible standards of a ‘real victim’, despite the reality that ‘[t]o onlookers the response of a battered woman seems abnormal, but to her it is a rational response to her abnormal circumstances’. According to Helena, understanding domestic violence is a challenge for the police, lawyers and judges, and ‘misconceptions litter the court and are reflecting in the verdicts of juries’.


These problems continue today. A super-complaint filed by the Centre for Women’s Justice against the British police in 2020 exposed ongoing failings in how women are treated when reporting domestic abuse in the United Kingdom. These include the failure to properly investigate abuse allegations, the arresting of abused women instead of perpetrators, and police themselves displaying victim-blaming attitudes.


Male violence myths, silencing and injustice


The legacy of these laws, and of the ongoing gendered myths and stereotypes that they embodied, has a silencing effect on victims. Many survivors report that they don’t recognise themselves in what society—and the law—have told them a ‘real victim’ looks like. Others report that the men who assaulted them don’t look like ‘real abusers’.


Law professor Julie Macfarlane has written about this from her perspective as both an academic and a survivor. In her book, Going Public: A survivor’s journey from grief to action, Professor Macfarlane explains the difficulty she faced in speaking out about her abuse by an Anglican priest. She had been groomed and sexually assaulted by an Anglican priest when she was sixteen, but only felt able to speak out about it and take action 30 years later, after the MeToo movement began. Even as a respected academic and white woman, she experienced victim-blaming from the church over her delayed report. The church also claimed she had consented to her abuse. After she spoke out to the media, the church claimed that if she was, in fact, abused (i.e. was a ‘real victim’), her post-traumatic stress would have prevented her from being able to speak out about it. From her experience and her research, Professor Macfarlane writes about how these myths reinforce survivors’ concerns that they will not be believed if they speak out or report their abuse—and how they therefore silence many women. The myth that a ‘nice guy’ cannot also be a perpetrator is one of the most insidious. Each time a person or group of people (his friends, family or colleagues) says a man has been nice to them so he couldn’t possibly be a perpetrator, they perpetuate this myth to undermine her credibility.


Studies that also show that women who are confronted by these harmful myths and victim-blaming attitudes from police and prosecutors—which is known as ‘secondary victimisation’ and even ‘judicial rape’—often withdraw their report and their support for prosecution. Psychiatrist Judith Lewis Herman has written about how these myths are deployed by men as tools to silence victims after they speak out: ‘If secrecy fails, the perpetrator attacks the credibility of his victim. If he cannot silence her absolutely, then he tries to make sure no one listens.’ These attacks happen in public, in the media, on social media and in the courtroom. Sadly, they work—in the court of public opinion and in the courts of law.


Professor Macfarlane explains that the research shows that juries are overwhelmingly influenced by myths about rape and abuse when evaluating evidence and determining guilt or innocence. Studies have shown that men are more likely to believe these myths and tend to have more negative reactions to women victims. However, both men and women—of all ages and backgrounds—are affected by rape myths and demonstrate victim-blaming views. These include beliefs that victims who are voluntarily intoxicated are responsible for their rape; that it’s a woman’s fault for not properly communicating her lack of consent; that it is not rape if she hasn’t been injured; that a delay in reporting an alleged rape is suspicious; and that women often lie or report men in order to take revenge. Studies also show that less blame was attributed to the man when there was a prior relationship with the victim, or where she was seen to have somehow ‘participated’, whether by what she was wearing or by her behaviour, including flirting.


However, the studies also show that this bias and prejudice can be addressed by judge and juror education, and by judges giving appropriate directions to juries. In the United Kingdom, for example, judges are now required to warn juries about the dangers of myths and stereotypes about both perpetrators and victims when deciding sexual offence cases. This shows there is a need to actively counteract these damaging mythologies, which jurors are now told are ‘misleading and capable of leading to injustice’.


But as our colleague Harriet Johnson states in her 2022 manifesto Enough, no such jury directions are given in cases of domestic violence—and directions are needed, because myths and victim-blaming remain pervasive in all cases involving gender-based violence in the criminal justice system. As we explain in Chapter 6, there is no requirement for giving jury directions about such harmful myths in civil defamation cases decided by juries—even though juries in defamation cases are increasingly dealing with cases involving sexual and domestic violence.


Male violence mythbusting


Myths and male-centric attitudes about sexual and domestic violence are so problematic and pervasive that guides have been created for judges, for police and for the public to prevent their perpetuation and remove obstacles to more effective prosecution of gender-based violence. For example, the Australian government in 2017 prepared a guide for police to help them challenge misconceptions about sexual offending, setting out different myths and providing the empirical evidence that debunks them. The UK Crown Prosecution Service (CPS) issued similar guidance in 2020. These myths include:


• Easy to report, hard to defend. It is in fact difficult for most women to report sexual offences (in Australia, the United Kingdom, the United States and Canada, as few as 14 per cent of sexual violence victims ever report). And it is manifestly not a difficult charge to defend (in Australia, the average conviction rate is just 12.5 per cent).


• Real victims report immediately. In fact, the majority of victims don’t report at all (83 per cent of Australian women), child abuse victims typically don’t report until adulthood, and delay is common for a range of psychological reasons and fear, particularly when the perpetrator is an intimate partner, family member or acquaintance.


• Real rapes are perpetrated by strangers. In fact, the majority of rapes are committed by someone known to the victim (a 2016 UK study found the figure to be 70 per cent).


• Rapes are not perpetrated by boyfriends or husbands. Consent to sex on one occasion does not imply consent on a later occasion. There is no immunity for rape in marriage anymore.


• Rape involves violence and force; real victims physically resist. Most rapes don’t involve physical violence, given the prior relationship between victim and offender, and victims are more likely to freeze and cooperate (one US study showed that 81 per cent of rape victims do not resist at all).


• False accusations of rape are common. They just aren’t. Studies estimate that 5 per cent of rape allegations are false (and this figure is based only on rapes that are reported, so the true figure is, in fact, likely to be even lower). The police guidance makes clear that the incorrect assumption about false allegations contributes to under-reporting.


In Australia, there is also guidance for judges on domestic violence. The National Domestic and Family Violence Bench Book reminds judges that the behaviour of a victim does not excuse domestic violence, that victims do not need to be weak, passive or powerless to be a ‘real victim’, and that women may physically resist violence or defend themselves (i.e. provocation is not a thing anymore, nor does it amount to ‘mutual abuse’). It also makes clear that domestic violence includes sexual violence, not just physical violence (i.e. there is no immunity for raping your wife anymore), and that attempts to control a partner can be as serious as physical violence. Other debunked myths include that men and women are equally victims of domestic violence (when in fact women are predominantly the victim of domestic violence), that victims of domestic violence can always ‘just leave’ an abusive relationship (when it is never that simple), and that women make false or exaggerated claims in order to obtain tactical advantage in family claims or divorce proceedings (they rarely do).
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