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my pillars
            

         

      

	

    
	
		
         
            I could write a book about what I don’t know.
            

            —RYAN BINGHAM, “I Don’t Know”
            

         

      

	

    
	
		
          
  
         Every life is different, but every death is the same. We live with others. We die alone. And what is important to this story is that the moment we die is not the same as the moment we are perceived as dead. Our lives end before others notice, and the time that spans that distance is the inverse of the grief your loved ones will suffer when you leave them behind.
 
         A week after one of my clients was executed, I was talking to a room full of lawyers at the state bar convention in Fort Worth. I described his final day, how he showered and shaved then put on clean clothes and took a ninety-minute van ride from death row in Livingston to the Walls Unit in Huntsville, where he was executed at thirteen minutes past six. I told the lawyers how earlier that day I watched his mother, father, sister, and brother tell him good-bye. One man asked whether they had been able to embrace. I said no, there are no contact visits with death row inmates. Another asked how long he had been on death row. I told her six years and eight months. She said, His family had six years and eight months longer to say good-bye than his victim’s family had.
 
         Which is better: to be able to circle the date on a calendar five years from today when your life will end? Or to get flattened by a truck crossing the street and never see it coming? Who had the easier death: Timothy McVeigh, or his victims?
 
         I’m not going to argue with you, no matter what you say. One thing I’ve learned is that the answer to the question isn’t obvious.
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               The same sequence of days can arrange themselves into a number of different stories.
               
 
               —JANE SMILEY, A Thousand Acres
               

            

         
 
      

	

    
	
		
         
            Chapter 1

         

         I met my future father-in-law at Ruggle’s Grille the night Katya graduated from law school. There were six of us. Peter and Irmi wanted to drink champagne to celebrate their daughter’s achievement. He asked the waiter to bring us two bottles.
         

         Peter was born in 1938. Hitler had already annexed the Sudetenland. When the Wehrmacht invaded the rest of Czechoslovakia in March 1939, Peter was wearing diapers. But on the night we met, I could not make myself picture him as a year-old toddler crawling shirtless across the floor of his nursery just outside Berlin. He came to the United States as a young adult with a Ph.D. in chemistry from the University of Munich. He had angular Teutonic features, and he spoke with a hard High German accent. I sat there sipping Tattinger, wondering what his father had been doing while my family was fleeing the Nazis, or being gassed by them.

         At the age of forty, Peter traded what he loved, being a laboratory scientist, for what he despised, being a manager. I asked him why he did it. He had a wife and two children. He was holding Irmi’s hand. He said, The money, young man. The money. He showed us pictures of the house he and Irmi were building on the lake, his retirement home. There was a slip for his sailboat and custom-designed slots for his windsurfer and kayaks. Thirty-five years earlier, before the lines of people climbing Mount Everest looked like an ad from L.L. Bean, back in the days when backcountry hikers had to know how to pull their own brisket out of the fire, Peter had trekked across Nepal and Bhutan, giving away his penicillin to kids with dark green snot oozing from their nostrils, and being hailed as an angel when he passed through the same villages on his way back home. I asked him what was so bad about upper management. He said, You have to fire people.
         

         My zaide, my grandfather, used to tell me you have two ears and one mouth because you are supposed to listen twice as much as you talk. By that logic, Peter had ten ears. That night he asked me what I was writing and reading; he asked what I liked most about teaching and what I liked least. He asked about my parents and wanted to know what my four younger brothers did for a living. He did not ask about my clients on death row, or why I represent them. He was too decorous to ask so intrusive a question on the night we met.

         He did ask about the semester I spent in Israel. I lived in Tel Aviv. I told him about my downstairs neighbors, a young couple so German they were a caricature. Their eyes were sapphire and their hair was blond. Her breakfast was strong coffee, a pretzel, and a cigarette. He wore black socks with his tan open-toed sandals. They insisted on speaking only Hebrew, even when alone. I asked them why. Both their fathers had been Brown Shirts, so they moved to Israel and worked at an orphanage as expiation. I told Peter about them. I said, I think they were nuts.

         He said, I don’t think so. Not at all. What they did makes perfect sense to me.
         

         
            *  *  *

         

      

	

    
	
		
         
            Chapter 2

         

         The thirty-two-year-old nurse was filling her tank at two in the morning at a gas station where the lone employee was a middle-age Korean man who sat on a stool in a booth behind bulletproof Plexiglas and wouldn’t come out even to pee if anyone was nearby. Four young black men pulled up driving a maroon Ford LTD. One stepped out and said, Gimme the bag, bitch. She didn’t even hesitate, but he backhanded her anyway, using the hand that held his gun. The clerk later told police he could hear her jaw crack. She lay on the ground, just conscious enough to register the steel toes in the boots her assailant was wearing when he kicked her in the ribs. She heard him say to the other three men in the car, Let’s get the fuck out of here. Her name was Tamira, and she’d never forget his voice, or his face.
         

         It was the beginning of a weeklong bender that ended with murder on a cool fall evening in a white-flight suburb north of Dallas. The same four had parked the LTD at the curb in front of Lucy McClain’s Tudor-style home. One stayed with the car, the other three finished their beers, tossed the cans on the manicured lawn, and walked up to the house.

         Miss McClain was upstairs in bed, watching the news and knitting. She was eighty-four years old, with rheumy blue eyes and brittle white hair. A copy of O Magazine was on the night table, under her reading glasses, next to a smudged glass of lukewarm water she planned to use to wash down her nightly pills.
         

         Demetrius Sanders said to the others, Y’all ready to do this? And he kicked in the door. He was eighteen. Eddie Waterman and his cousin, Harold Johnston, were nineteen. They led the way upstairs. The TV was turned up loud. Miss McClain probably did not hear the intruders until they entered her room. She clutched the knitting tightly in front of her breasts. She was scared, but she was calm. She told them they could have whatever they wanted. Waterman walked over to the night table. He had been a linebacker on his high school football team and had been recruited to play college ball at Oklahoma. He was massive, with short hair and a tattoo that identified his gang. Miss McClain cowered. He picked up a set of car keys.

         Johnston pulled a gun from his waistband. Sanders said, What you doin’, man?

         Johnston looked at Sanders and shrugged. He looked at Miss McClain, then he shot her in the left temple. The bullet exited through her right ear. Waterman jumped back. His left arm was covered with brains and blood. He said, Fuck, man.

         Miss McClain was dead. Johnston handed the gun to Waterman. He took it and held it sideways. He fired a shot into her lifeless body. The slug from the 9 mm pistol entered Miss McClain’s left mandible, pierced her tongue, and exited through the bottom of her mouth. Waterman handed back the gun to Johnston. He said, That’s how you smoke a bitch.

         
            *  *  *

         

      

	

    
	
		
         
            Chapter 3

         

         Six months before his retirement party Peter felt a lump two centimeters below the left edge of his right scapula. He thought it was a persistent mosquito bite, but he asked Irmi to feel it anyway. She did, and she became alarmed. She urged him to see his doctor.
         

         He did not heed her advice. For three months Peter held to his belief it was a bite. Irmi asked him again to have an expert look. He said he would, but for another two months, he did not. He finally went to his own doctor, a Hopkins graduate who practiced medicine in a strip mall office past the Woodlands off I-45. He was crammed between a Subway and a manicurist, and in the waiting room you could smell bread baking and hear chatter in a language that might have been Thai. The biggest cancer center in the world was forty miles south.

         Katya and Irmi implored him to see an oncologist at M.D. Anderson, but he delayed for two weeks longer. He said, I cannot do that. It would be insulting to the young man who has taken good care of me for two years. He finally agreed to let the doctor cut it out, and even when his doctor urged him to see someone else, Peter did not.
         

         Irmi finally made the appointment for him anyway. He went only because it would have been rude to cancel. He went back because he was impressed. The doctor said, It’s unusual. I wish you had come to see me sooner. Hearing that, Irmi felt fear, not satisfaction.

         He was fifty-eight years old. His plan to spend the next year hiking and windsurfing and kayaking was imperiled by the fact he might not be alive for another year. His loyalty and denial were complicit in creating his predicament. Later he would know that.

         A B C D is the dermatologist’s mnemonic for melanoma: A for asymmetry, B for border irregularity, C for color variation, D for diameter. Answer yes to any question and what looks like an ordinary mole is a Trojan horse carrying a miserable death. The lump on Peter’s back was four for four. It was large and it was ulcerated, two especially bad signs. The only remaining question was whether the cancer was already in his bloodstream, looking for beachheads in his lungs, liver, and brain. He was a scientist and an intellectual. The one thing he feared was losing his brain.

         The doctor told Peter he needed immediate surgery to remove lymph nodes and probably chemotherapy after that. Peter called to tell us from the house on the lake. He was sitting outside so Irmi would not hear the despair in his voice. In the background I could hear waves splashing against the bulkhead. When we got off the phone Katya broke down. She said, I’m not even crying because he has cancer. I can hear it in his voice. He’s already given up.

         Two days later Peter packed an overnight bag and drove wordlessly to Houston while Irmi sat beside him unable to read. He asked her to please go sleep at our house but she refused. She bought hot tea in the hospital cafeteria and paced the halls waiting for Peter to fall asleep, but every time she opened the door to his room, he looked at her and said, Not yet. Nurses walked in every two hours and wrote numbers on charts. At six they wheeled him into pre-op, and for the first time in a week he thawed. He let Irmi kiss him on the cheek. He held her hand in both of his, then held it to his mouth and said he loved her. She watched him recede around the corner, then went back to the room to wait. Katya and I arrived minutes before the surgeon. He came in and said everything went well. He had removed three nodes with minimal damage to surrounding tissue. If he told us his name, I missed it. He had all the charm of a traffic cop. Irmi started to ask him how to care for the wounds but he cut her off, said the nurse would answer any questions, and was gone half a minute after he’d arrived.
         

         Peter went home the next day. The oncologist reminded him the first round of chemo would start in two weeks and told him to eat as much as he could between now and then. Peter didn’t tell him he might not be back. He wasn’t telling anyone yet that he wasn’t committed to the plan.

         Melanoma staging uses three variables: T, N, and M. T refers to tumor size, the thinner the better; N stands for lymph nodes; and M is short for metastasis to other organs. Each of the three variables also has subvariables. For example, if a tumor is relatively thin (less than 1 mm), the staging calculation further relies on the tumor’s mitotic rate, which is an indication of how quickly the cancer cells are dividing (i.e., replicating).

         Peter’s tumor was T4b-N2b-Mx. The tumor (T) was thicker than 4 mm (it was 4.15 mm) and ulcerated. There was macroscopic spread to at least two lymph nodes (N). The M value was unknown because the doctors were unsure whether there were tumors in other organs. If there were, his tumor was stage IV. If not, his tumor was stage IIIc, just a hair’s breadth better than the worst there is.

         
            *  *  *

         

      

	

    
	
		
         
            Chapter 4

         

         Katya and Irmi were inside unpacking boxes of shark cartilage and garlic capsules they’d ordered from a shaman online. Peter and I were sitting outside on the deck, looking out at the lake. After he read me the pathology report he took off his glasses and rubbed his eyes. He said, One drawback of being a scientist is I am aware it is hopeless. If I elect to do nothing further, Irmi and I can drive out west. We can hike and camp and live. I can die on a mountain. If we remain here, I will die in diapers in an air-conditioned room.
         

         Winona came running around the side of the house. There were two tall pines, four feet apart. Winona ran between them, carrying a five-foot limb, and slammed into an invisible wall. She took three steps back, turned ninety degrees, and stepped through the trees. Peter said, That dog is smarter than me. He took the branch from Winona and slung it into the lake. She dived in after it.
         

         I said, If you run away, this is what you’ll miss.

         He threw the stick three more times then said, Enough. Winona lay down between us, her head resting on Peter’s bare foot. He asked what was going on with me. I told him I had been appointed by a federal judge to represent a new client. He said, Two men without a chance drifting to their fates.
         

         I said, Maybe my client, but not you. You have options, you know. You’re not a leaf in the breeze. The chemo might work. There are other therapies. You don’t know enough to give up.

         And I thought to myself, And your acting like your life is already over is driving your wife and daughter crazy.

         He said, The power of will can be overstated. My tumor is greater than four millimeters in thickness and ulcerated. It’s probably spread. The five-year survival rate for people with this tumor is less than 50 percent. You think the people who lose the coin flip don’t want to live as much as the ones who win?
         

         Among death penalty lawyers, inmates who want to surrender their appeals and march straight to the execution chamber are known as volunteers. Some lawyers think that anyone who volunteers is by definition mentally ill, and they try to thwart their clients’ desire to give up. But death row inmates spend twenty-three hours a day in a sixty-square-foot cell with a solid steel door and a slit of translucent plastic for a window. They do not have televisions or computers. They have one hour a day of solitary exercise and three showers per week. Their food comes from vending machines or cans. They get two radio stations. Barely literate, they couldn’t occupy their days reading even if they had the patience to do so. At conferences, I am not just being the devil’s advocate when I argue volunteers can be rational. I said to Peter, The fact that a good attitude won’t save you doesn’t mean a bad attitude won’t kill you.

         He said, It’s the treatment that will kill me. I know how the chemicals work. The methylating agents interfere with the ability of the cancer cells to replicate. They’ll drip 200 milligrams of dacarbazine into me for five days. On the first day and on the last, they’ll add 3 milligrams of vindesine to the cocktail. In between, I’ll take lomustine orally, probably around 100 milligrams, and another 15 milligrams of bicomysin subcutaneously on days one and four. The doctor told me the toxicity level of this mix is acceptable. By that he means acceptable to him. From my perspective, it is a week off what remains of my life. Do you know there is not one documented case of a remission using this approach? Even in a best-case scenario, the poison won’t cure me. Maybe it gets me another three months. Maybe six. Maybe none, in which case I’ve traded seven days for nothing.
         

         He paused and looked back over his shoulder. Through the window we could see Katya and Irmi setting the table. Peter and I were going to grill a leg of lamb. He said, It does no good to discuss this with Katya. She loves me. It clouds her judgment.
         

         I said, Love does not cloud her judgment. It gives her perspective. If the only people you’re going to talk to are people who don’t care about you, you are probably not going to hear anything you’re interested in listening to.

         He said, Maybe that is why monks stop talking.
         

         He scratched Winona behind the ears and rubbed his eyes. He hadn’t yet lost his taste for champagne. He took a swallow and waited for me to argue. When I didn’t, he said, Let’s go cook the lamb.
         

         After we put the meat on the grill, he asked, What did your client do?
         

         I said, His name is Waterman. He killed somebody.

         It’s a joke among death penalty lawyers. That’s always what they did. I told him about Miss McClain.

         Peter said, And why exactly do you want to save this man?
         

         I said, I’m not sure yet.

         
            *  *  *

         

      

	

    
	
		
         
            Chapter 5

         

         Katya and I got Winona before we were married. We bought her when she was six weeks old from a breeder in Waller who was selling defective Dobermans. Winona’s eyes were too light and her palate was cleft. Show dogs cost a thousand dollars. For Winona we paid a hundred. On the day we picked her up it was 106 degrees in the outdoor pen where she was lying on her side, her belly round as a softball, panting like she’d sprinted a mile. Katya held her on her lap for the drive back to Houston in my 1957 Chevrolet pickup. When I bought it from its original owner my dad asked why I’d get a car older than me. I opened the hood and pointed to the engine block. I said, Because I like things I can understand. The truck had five windows, two gas tanks, and after-market air-conditioning. Winona pressed her snout against the vent and smiled.
         

         When she was seven months’ pregnant, Katya took Winona to the vet for routine vaccines. The vet looked at Katya’s belly and asked whether this was our first. She advised us to buy a doll to prepare Winona for the new arrival. You hear stories about Dobermans mauling babies. When Katya repeated the story to me that night I laughed. I said, People I don’t get, but I am absolutely positive there is zero chance Winona will hurt our son. I didn’t call him Lincoln, even though we had already decided on the name. There’s no upside in tempting fate.

         From the day we brought Lincoln home, Winona stood sentry at his crib. Way before Lincoln could crawl, he would reach his hand through the slats and poke his index finger into her eyes or grab ahold of her floppy ears and tug them like taffy. Winona shook her head and licked his hand and took a step back, and kept standing guard, just beyond his reach.

         Peter liked to take Winona with him on his epic walks. He called us two nights before we were going to meet them in Galveston for the weekend. He said, You’re bringing Winona, right? I need to give that dog some hard pets.
         

         By this time I’d known Peter four years. We talked politics and history, physics and art. He loved music and theater and setting off at dawn with a daypack, a compass, a map, and not a plan. He taught me to windsurf and for my birthday bought Katya and me a week’s worth of whitewater lessons at the Harvard of kayaking schools. He cherished the solitude. I preferred the adrenaline. We paddled together four or five times a year until I started running sections of rivers he was too prudent to descend.

         The day before Thanksgiving the year before, we put our boats in the salt flats off the north side of Galveston Isle. We paddled into the marsh, too far from shore for anyone to walk. We turned a bend and there were a thousand birds, maybe more, standing in the shallows. They’d probably never seen a person here. They looked at us, cur­ious but unafraid. I said, Wow.

         Peter said, Yes.
         

         We sat there and watched. He finally said, I think boating might have made you an environmentalist.
         

         I said, Environmentalism is not a moral choice. It’s just an aesthetic preference, like choosing chocolate over vanilla.

         He did not turn to look at me. Staring at the birds he said, You don’t believe that.
         

         His first round of chemo was scheduled for the following week. When I asked him about it the eve before our trip to Galveston he was evasive. I said, Remember to bring your kayaking gear.

         He said, I’ll try.
         

         The next morning before driving to the prison I took Winona for a run and a swim. When we came inside at six, Katya was already up, making tea. She said, I’ve been doing some reading. I think it’s possible his tumor is a Merkel cell melanoma. If I am right, he needs to get radiation. If that’s not what it is, I think immunotherapy is his best option. I’m going to call him at eight.

         One thing I’ve learned is that there are times you have to let the people you love hold on to hope the math rules out. To do that, you have to pretend not to worry. Honesty is important, but it pales next to support.

         I said to Katya, Good. I told her his diet was high in antioxidants and low in fats. I told her those things even though I knew there was no evidence it meant anything at all. I used the term dysplastic nevi not to impress her, but to sound like I had done enough research to make my endorsement of her opinion worth respecting.
         

         I didn’t tell her what Peter had said to me before he hung up the night before. He had said, There aren’t any surprises in life. Surprises are what we call things that happen when we aren’t paying attention.
         

         
            *  *  *

         

      

	

    
	
		
         
            Chapter 6

         

         I drove to the prison to see Waterman for the first time. A few years ago, prison officials found more than fifty cell phones on death row, one for every seven inmates. They conducted the cell-to-cell search because one of the prisoners used his phone to call a state senator known for being tough on crime. Here’s something I’ve learned: The death penalty cannot deter crime, and if you want to understand why, all you need to know is that death row inmates are the kind of people who use phones they are not supposed to have to dial up the home number of a state official and interrupt his dinner hour to complain about their treatment.
         

         The phones, of course, were provided by guards who got up to a thousand dollars apiece for them. They weren’t discovered for years because prisoners are clever. If these guys used the ingenuity they show in prison on the outside, half of them would be successful entrepreneurs. To thwart strip searches, one of the prisoners hid his phone up his rectum. An X ray finally revealed it. We spent half a day in my office discussing whether we were obligated to inform prison officials when our clients called us. (The vote was split.) Because of the scandal, the prison entrance was modified to resemble airport security. Now, your shoes and personal possessions are scanned, and everyone—civilians as well as guards—has to walk through a metal detector. Then a guard pats you down and looks at the bottoms of your shoeless feet.

         That day, when I lifted my right foot for him to have a look, Officer Monroe laughed. My sock had a hole. He said, I thought you attorneys made the big bucks. Two weeks later when I was at the prison again he gave me a brown paper sack. Inside was a new pair of navy blue dress socks. They still had the price tag. He said, Receipt’s in the bag, in case you want to take ’em back and get a new color or different size. When I thanked him he laughed.

         After passing through two gates, two razor-wire-topped fences, and three electronic doors, I reached the visiting area. The visiting area has two long, shelflike surfaces, divided by metal partitions, where visitors sit and talk to the inmates on a phone. Officer Scott led me to an attorney booth. It’s a space the size of an airplane lavatory where lawyers can visit privately with their clients. Before she closed the door behind me she said, Let me know if you need anything.

         I sat there for forty minutes waiting for a team of three guards to bring Waterman in. Prison officials make a game of wasting lawyers’ time, but they are neither bright nor creative, and once you know their tactics of passive aggression, they are easy to thwart. I keep a book in my car in case of traffic jams, and a stack of death penalty cases I need to read in the satchel I take with me to death row. I had made it through four of them when I heard a high-pitched lispy voice that reminded me of a young Mike Tyson. Waterman said something as they were unshackling him. The two white guards on his left and his right laughed. The black sergeant, who was two steps behind, didn’t. He made eye contact with me and nodded.

         Waterman was wearing a prison-issued white cotton jumpsuit with the letters DR stenciled on the back in black. His hair was cut very short and he was cleanly shaved. He had a scar that slanted diagonally across the right nostril of his flattened nose and a teardrop tattooed below the outside corner of his left eye. He picked up the phone on his side of the glass and looked at the earpiece. He spat on it and used a corner of his jumpsuit to wipe it clean. Like many death row inmates, Waterman appeared to be a germaphobe. He held the phone to his ear and waited for me to speak. I told him who I was.

         He said, Very nice to meet you, sir. His teeth were even and paper white.

         I was there to introduce myself, tell him who would be working with me on this case, and give him some idea what we would be trying to do.

         A death penalty case has four layers. First comes the trial and the state court appeal. Next comes a state court habeas proceeding. Then there is a federal habeas appeal. Finally there is everything else, all the last-minute freneticism when death penalty lawyers try to think of anything they can to save their client’s life. Waterman’s case was at the third stage. Before President Clinton signed the Anti­terrorism and Effective Death Penalty Act, known to death penalty lawyers as AEDPA, you could take as long as you wanted to file the appeal at the third stage. Now you have less than a year. And in general, the only issues you can raise in the federal habeas appeal are issues that were raised in one of the two previous stages. If an inept lawyer neglects to raise a promising issue at an early stage, other lawyers will not be able to raise it later. I explained all this to Waterman. He nodded and said, Yes, I understand.

         Waterman’s trial lawyer had tried to persuade the jury that Miss McClain was already dead when Waterman shot her, and that he should therefore not be sentenced to death. What Waterman did was horrific, the lawyer had said, maybe even unforgivable, but if you kick a dead person, you can’t be guilty of killing her. It was not necessarily a bad argument. The trial lawyer’s mistake was that he had not hired an expert to determine whether Miss McClain was in fact already dead when Waterman shot her. We did. The pathologist reviewed photographs and lab reports and concluded the first shot had killed Miss McClain instantly. My plan was to focus on the trial lawyer’s mistake and try to persuade a court that if he had just hired an expert, the jury would not have convicted Waterman of murder. We had already started interviewing jurors, and one had told us that she would have voted to convict Waterman of a lesser crime if she had known that.

         Cara and Jeffrey are the two lawyers who work with me. They are in their mid-twenties, smart, tireless, and passionate. When I told them my plan, they were not enthusiastic. Jeffrey said, Even if he didn’t kill her, he was still there. He was a party to the murder.

         Most states, including Texas, have laws that allow everyone who participates in a crime to receive the maximum allowable punishment. It is known as the law of parties. If two guys rob a bank, and one sits in the car while the other goes inside, and the guy who goes inside kills a teller, the getaway driver can be sentenced to death. In fact, he can be sentenced to death even if the actual killer is not.

         I said, That’s true, but the jury did not convict him on that theory. They convicted him for causing Miss McClain’s death. If the first shot killed her, then Waterman did not cause her death.

         Cara said, Will anybody care about that? It’s such a legalistic point.

         I said, We’re lawyers. All our points are legalistic.

         She said, That’s not what I mean. I mean it’s not our best argument.

         What’s better?

         Cara and Jeffrey wanted to focus on the fact Waterman was no longer dangerous. In other death penalty states, the jurors who decide whether to sentence someone to death consider many factors, including whether they think the defendant will be dangerous in the future if he is not executed. In Texas, that’s the only factor the jury assesses. But juries are often wrong when they try to predict someone’s future behavior. One study has them being wrong 95 percent of the time. Cara and Jeffrey wanted to structure our appeal around the fact the jury had been wrong in Waterman’s case. From the day he got to prison he had been a model inmate. His only disciplinary infractions were for masturbating in his cell.

         I said, The guy coldcocked a nurse at a gas station and two days later shot an elderly woman for her Cadillac and said That’s how you smoke a bitch. He’s pretty much the poster child of a callous cruel bastard. The judges aren’t going to interview him. They’ll just read the transcript. They might not even do that. They might just read the excerpts the attorney general puts in its brief. That’s all they’ll see, period. They’re not capable of getting past that comment even if they’re willing to, which they’re not. On top of which, the issue was not raised in state habeas. We’re barred from raising it.
         

         Jeffrey started to lay out the argument for why we might be able to raise it anyway. It was not a bad argument, but I’d heard it before. In fact, I helped write it. I said, I know the logic. The answer is no. Sometimes you show weakness by saying too much. We’ve got one strong argument here. Every crappy claim we raise alongside it makes it more and more dilute.

         My office was quiet. I picked up my Super Ball and bounced it on the desk. I looked at Jeffrey and Cara. They were willing me to change my mind. I zinged the ball off the wall. I said, I don’t think we can win this case by humanizing Waterman.

         Cara was pursing her lips like a fish. She said, But Eddie is a human being. I raised my eyebrows but said nothing. It takes a while for the young lawyers who work for me to realize the judges we have to persuade aren’t the choir. In fact, they aren’t even members of the church. She’d learn soon enough.
         

         Meanwhile, Jeffrey was shifting his weight back and forth, right to left, left to right. There was nothing more to say, but they weren’t leaving. I said, Tell you what. Write up the issue. We can hang on to it for Plan B.

         I gave Waterman an abbreviated version of the conversation I’d had with Cara and Jeffrey. He said, We was all pretty fucked up. It ain’t no excuse or nothin’. I ain’t sayin’ it is. I just want you to know.

         Besides wanting to introduce myself and tell Waterman our plan, I was also there to learn something about him. After many years in prison, he still looked like a linebacker. Death row inmates do not have access to weights or a gym. He must have been doing a thousand push-ups a day. His rapport with the guards was good. He said, I’m realistic. Lotta guys been killed since I got here.

         Like many inmates, he said killed instead of executed.
         

         While I had been waiting for him I did the math in my head. I figured he’d be dead in twenty-eight months, but I planned to keep that calculation to myself. I said, We’re going to do everything we can.

         He broke off eye contact and looked behind me, over my right shoulder. Officer Scott was standing outside the closed door. Waterman could see her through the glass. He smiled at her. She tapped on the door and I opened it. Death row has vending machines filled with sodas, sandwiches, chips, and candy. Visitors can buy food for the inmates. They put change in the machine, and the guards remove the items and pass them to the prisoners. She wanted to know whether I was planning to buy something for Waterman. I wasn’t. I was anxious to finish the visit and go home. I told Waterman I had to leave in a minute but I could get him some food he could take back to his cell. He said, Nah. But thanks anyway. I told Officer Scott next time. She waved at Waterman and closed the door. He looked at me again and said, It wasn’t my idea to shoot the lady, but I didn’t try to stop him or nothin’. It all happened pretty fast.

         I nodded. He said, All right. Just so you know what happened.

         He chewed on his lower lip. He was leaning forward, his forearms on the shelf, his chin nearly touching the back of his hand. He said, You know that lady who said I beat her at the gas station? I said I did. He said, That wadn’t me. Ain’t gonna say who did it but it wadn’t me. I was driving the car. I looked at him, saying nothing. He said, Maybe it don’t matter. But it wadn’t me.

         I said, I’ll check it out.

         He said, I know it don’t mean nothin’, but it wadn’t me. I ain’t got no reason to blow smoke. Only reason I’m sayin’ something is so you know.

         I asked about his family. He had written his daughter five times over the past two years, but she had not written back. He said, Her momma don’t want her to have nothin’ to do with me. I don’t really blame her. When I got here, they shoulda executed me. That’s still who she thinks I am.

         He shook his head. One of the guards behind him said something. Waterman put the phone down, turned halfway around, said something back, and laughed. He looked at the phone’s earpiece then held it up to his other ear.

         I said, What’s that about?

         He said, Aw, they’re saying I’m gonna be skinny next time they see me. Got a chess game goin’ with the captain. Loser buys the winner ten candy bars.

         I said, You play chess?

         He said, Picked it up when we was back at Ellis.

         He was referring to the Ellis Unit, where death row inmates were housed several years ago. When they were at Ellis, they had group exercise or recreation. Waterman’s next-door neighbor had been a middle-age white guy who killed his family for insurance money. He’d grown up in New York playing speed chess in Morningside Park. He taught Waterman how to play on a checkerboard using animal crackers for chess pieces. Waterman read at a seventh-grade level, but in his cell he kept a shelf of chess books and studied the diagrams. He said, I won once and he won once. Two draws. This is the decider.

         I said, If I need someone inside to say something good about you, will the captain talk to me?

         Waterman said, Don’t know. He might. What for?

         I said, In case we have to go to Plan B.

         I closed my notebook and packed up to go. He said, Can I ask you a question ain’t got nothin’ to do with my case? I told him sure. He said, I think the lady we killed has a nephew. Can I tell him I’m sorry?

         
            *  *  *

         

      

	

    
	
		
         
            Chapter 7

         

         People think death row inmates find religion because of their proximity to the gurney. That’s not it at all. They feel remorse because they cannot escape what they have wrought. They spend twenty-three hours a day in a box the size of your closet with no television, no computer, and no iPods. They get Christian radio stations and visits from chaplains who read them all the commandments they’ve violated. They are not bibliophiles, if they can even read at all. They have all day every day to do nothing except think about the myriad ways they’ve screwed up their lives. There’s not a single thing to distract them from what they have done, and what they’ve done is lose their own families and destroy another. Death row inmates do not become remorseful because they are scared to die. They aren’t scared to die. Some of them prefer it, in fact. They become remorseful because they don’t have enough space to evade the enormity of their deeds.
         

         One thing I’ve learned is that the worst fate that can befall someone who has done something truly horrible is to be forced to face it alone, all day every day, without excuse, distraction, or surcease.

         I told Waterman of course he could.

         He said, Thank you for coming to see me, sir, and for trying to help.

         
            *  *  *
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