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Introduction



This book has been written and designed for the new OCR Law specifications introduced for first teaching in September 2017.


OCR A Level Law for Year 1/AS covers the content for required for OCR AS Law for first examination in 2018. To view the full specifications, and examples of assessment material for OCR AS or OCR A Level Law, please visit OCR’s website: www.ocr.org.uk.


How to use this book


Each chapter has a range of features that have been designed to present the course content in a clear and accessible way, to give you confidence and to support you in your revision and assessment preparation.
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Learning objectives


Each chapter starts with a list of what is to be studied and how these relate to the specification.
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Key terms


Key terms, in bold in the text, are defined.
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Key case


Description of a case and a comment on the point of law it illustrates.
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Tips


These are suggestions to help clarify what you should aim to learn.
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Extension tasks


These include challenging activities for students striving for higher grades.
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Look Online


These weblinks will help you with further research and reading on the internet.
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News story


Real events relating to specific areas of law are covered.


[image: ]







[image: ]


Summary


These boxes contain summaries of what you have learned in each section.
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Activities


Activities appear throughout the book and have been designed to help you apply your knowledge and develop your understanding of various topics.
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Practice questions


These are questions to help you get used to the type of questions you may encounter in the exam.
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Preface


This book and the follow on Book 2 are written for the OCR Specification for A Level Law. All the topics for AS Law for the English legal system, criminal law and the law of tort are included in this book. The order of topics follows that of OCR’s AS specification. There is also a chart setting out the coverage and where to find the related material in this book.


As well as the factual material on the topics, evaluation is included for all areas where it is required by OCR’s specification.


The text is broken up into manageable ‘bites’ and throughout the text we have used features which have proved popular in previous texts for A and AS Level Law. These include key facts charts, case charts, highlighting cases and diagrams.


Activities for students are also included. These are based on a variety of material such as newspaper and internet articles, research material and cases. There are also application tasks for students to practice applying the law to given scenarios.


The law is as we believe it to be on 1 March 2017.


Jacqueline Martin
Nick Price





Component 1



SECTION A




Chapter 1


Introduction to the nature of law (1)
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After reading this chapter you should be able to:





•  Understand the distinction between enforceable legal rules and principles and other rules and norms of behaviour



•  Understand the connections between law, morality and justice



•  Understand the differences between civil and criminal law
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1.1 Law and rules


1.1.1 The character of a rule


In all societies there are rules for keeping order. These rules often develop from the ‘norms of behaviour’: that is, from the behaviour that the particular society has, over a long period of time, accepted as the ‘correct’ or ‘normal’ behaviour. Many of these norms of behaviour will be rules about morality.


Rules exist in many contexts. The term ‘rule’ has been defined by academics Twining and Miers as ‘a general norm, mandating or guiding conduct’. In other words, a rule is something that determines the way in which we behave. This can be either because we submit ourselves to it voluntarily, as would be the case with moral rules, or because it is enforceable in some way, as would be the case with the law.


As well as legal rules and moral rules there are other types of rules which operate in specific contexts. A classic example of this is the rules that operate in sport. These rules started to define the sport, and have evolved over time to ensure fair play. In some instances a rule may have developed for the protection of the players. These rules will also be enforced through a set of sanctions.


For example, in football, a breach of the rules may mean that a free kick is given to the other side, or a player may be sent off. In serious cases or repeated breaches of rules a player may even be banned from playing for a certain number of games.


Rules that come about through custom or practice will involve the disapproval of the community rather than any legal sanction if such a rule is broken. Also the individual may become conditioned to accept the rules and so such rules are enforced by a feeling of self-guilt. Some such rules may ‘harden into rights’ and can be so widely accepted that they become the law. The early common law of England and Wales developed out of customs that were commonly accepted.


Rules are generally obeyed for one of three reasons:





1  because they carry with them a sense of moral obligation



2  because the rule is reasonable and relevant



3  because a penalty may be imposed if the rule is broken.





1.1.2 Legal rules


Law has been described as a formal mechanism of social control. It is a set of rules imposed and enforced by the state. There is a system of courts which apply and enforce the law.


Legal rules are enforced through the courts. In criminal law there are penalties for breaking the law. The most severe penalty is imprisonment for life. In civil law the courts can order the party who has broken the rules to compensate the innocent party, or the courts can make some other order trying to put right the wrong that was done.


1.1.3 Law and rules


Law applies throughout a country to the people generally. There are other rules that apply only to certain groups or in limited situations, such as in sport as discussed above.


There are also unwritten ‘rules’ within communities. These come from local custom or practice, or they may be connected to religious beliefs. They enforce what is regarded by the community as the norm for behaviour. If you break such rules, others in the community may disapprove of your behaviour, but there is no legal sanction to force you to comply or to punish you if you refuse to do so. Such normative values are often connected with sexual behaviour and the concept of morality. The relationship of law and morality is explored in the next section of this chapter.


1.1.4 Norms of behaviour


Norms are values, customs and traditions which represent individuals’ basic knowledge of what others do and think that they should do. Norms exist as collective representations of acceptable group conduct as well as individual perceptions of particular group conduct. They evolve slowly through time.


Norms may be based on religious ideas: the Bible teachings provide a code for Christian communities and the teachings in the Koran for Muslims.


The law of a country will usually reflect the moral values accepted by the majority of the country, but the law is unlikely to be exactly the same as the common religious moral code. One example is adultery: this is against the moral code for both Christians and Muslims but is not considered a crime in Christian countries; however, in some Muslim countries (though not all) it is against the criminal law.
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Figure 1.1 Differences between norms of behaviour and law





1.2 The connections between law, morality and justice


1.2.1 Law and morality


The moral values of communities lay down a framework for how people should behave. Concepts of morality differ from culture to culture, although most will outlaw extreme behaviour such as murder.


The moral standards of a community are recognised as having a profound influence on the development of law, but in complex societies, morality and law are never likely to be co-extensive. Major breaches of a moral code (such as murder and robbery) will also be against the law, but in other matters there may not be consensus.


In England and Wales there has been a move away from religious belief and the way that the law has developed reflects this. Abortion was legalised in 1967, yet many people still believe it is morally wrong. A limited form of euthanasia has been accepted as legal with the ruling in Airedale NHS Trust v Bland (1993), where it was ruled that medical staff could withdraw life-support systems from a patient who could breathe unaided, but who was in a persistent vegetative state. This ruling meant that they could withdraw the feeding tubes of the patient, despite the fact that this would inevitably cause him to die. Again, many groups believe that this is immoral as it denies the sanctity of human life.
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Extension activity


In Re A (conjoined twins) (2000) the Court of Appeal had to decide whether doctors should operate to separate conjoined twins when it was certain that the operation would kill one twin as she could not exist without being linked to her twin.





1  Search on the internet for a report of this case. Try www.bailii.org and look under the England and Wales reports and search using the case citation (reference) of [2000] EWCA (Civ) 254.



2  Discuss:








a  whether this sort of decision should be made by judges



b  whether you think that, knowing one child would die, it was right for the operation to go ahead.
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Right to die


This is another area where law and morality can be in conflict. In medical cases, doctors and nurses should act in the best interests of the patient. This may be in conflict with the patient’s wishes. Where a patient is mentally capable of deciding what treatment they wish to receive, then the medical staff must act in line with those wishes. A good example of this conflict is the case of Re B (Adult: Refusal of Medical Treatment (2002).
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Key case


Re B (Adult: Refusal of Medical Treatment) (2002)


Ms B was a 43-year-old woman, who was paralysed from the neck down. She needed a ventilator to breathe. There was no prospect of her recovering. She made numerous requests for her ventilator to be switched off, knowing that it would inevitably lead to her death. The doctors refused to do this, so she applied to the High Court for a declaration that she had the necessary capacity to refuse treatment and that her ventilator should be removed.


The court held that she was competent to decide on her medical treatment and that any continued treatment would be unlawful.
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The judge in the case pointed out that the fact that a patient’s wishes go against the medical team’s values and their beliefs about what is in the patient’s interests is not a valid justification for refusing the patient’s request.


If the team in charge of the patient is unwilling to act on the patient’s request, they must find someone who will.


Differences between law and morality


There are also differences between law and morality in the way the two develop and the sanctions imposed. The following is a suggested list of such differences.





1  Morality cannot be deliberately changed; it evolves slowly and changes according to the will of the people. Law can be altered deliberately by legislation: this means that behaviour which was against the law can be ‘decriminalised’ overnight. Equally, behaviour which was lawful can be declared unlawful.



2  Morality is voluntary with consequences, but generally carries no official sanction (though some religions may ‘excommunicate’); morality relies for its effectiveness on the individual’s sense of shame or guilt. Law makes certain behaviour obligatory with legal sanctions to enforce it.



3  Breaches of morality are not usually subject to formal adjudication; breaches of law will be ruled on by a formal legal system.





1.2.2 Law and justice


It is often said that the law provides justice, yet this is not always so. Justice is probably the ultimate goal towards which the law should strive, but it is unlikely that law will ever produce ‘justice’ in every case.


First there is the problem of what is meant by ‘justice’. The difficulty of defining justice was commented on by Lord Wright, a judge in the House of Lords in the mid-twentieth century, who said:




“the guiding principle of a judge in deciding cases is to do justice; that is justice according to the law, but still justice. I have not found any satisfactory definition of justice … what is just in a particular case is what appears just to the just man, in the same way as what is reasonable appears to be reasonable to the reasonable man.”





In some situations people’s concept of what is justice may not be the same. Justice can be seen as applying the rules in the same way to all people, but even this may lead to perceived injustices – indeed rigid application of rules may actually produce injustice.


This can be seen in the case of London & North Eastern Railway Co. v Berriman (1946).
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Key case


London & North Eastern Railway Co. v Berriman (1946)


Mr Berriman (V) was a railway worker who was killed while doing maintenance work, oiling points on a railway line. Regulations said that a look-out person should be provided for those working on the railway line ‘for the purposes of relaying or repairing’.


Mrs Berriman claimed compensation for her husband’s death, but her claim was rejected because he had not been ‘relaying or repairing’ the line.
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This illustrates that following the exact wording of laws can lead to an injustice. It was correct that Berriman was not ‘relaying or repairing’, but most people would agree that applying the law in this way was not justice. You will come across this case again in Chapter 18 on statutory interpretation.


In the law of tort, an example of where many people thought that justice had not been done by the law were the cases which arose out of the Hillsborough Football Stadium disaster in 1989. Families of the victims tried to claim for psychiatric injuries they had suffered as a result of the death of their loved ones in the disaster. Judges in Alcock v Chief Constable of South Yorkshire (1992) rejected such claims on the basis of public policy.



1.2.3 Morality and justice



People’s ideas of what justice is may be founded on their religious beliefs and the moral code they follow. In this way there is an overlap between morality and justice. However, many people with no religious views will still have a sense of justice. This may come from the law that operates in their country or it may come from a wide view of what is just.


From the sections above it is clear that the three concepts of law, morality and justice are quite distinct. There is, however, a large overlap between law and morality, law and justice and also between morality and justice. This idea of the overlapping of the three is illustrated in diagram form in Figure 1.2.
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Figure 1.2 Diagram of the relationship of law, morality and justice





1.3 Civil law and criminal law


In the English legal system criminal and civil law are quite separate. The purpose of the law is different and the cases are dealt with in different courts.


1.3.1 Civil law


Civil law is about private disputes between individuals and/or businesses. There are several different types of civil law. Some important ones are:





•  law of tort



•  contract law



•  human rights



•  family law



•  employment law



•  company law.





If you are doing OCR AS Law you will study areas of the law of tort. These are covered in Chapters 22–25 of this book. If you are doing OCR A Level Law you will study both law of tort and law of contract or human rights. The further areas of the law of tort, criminal law and the areas of contract law and human rights that you need for A Level are covered in Book 2.


Law of tort


Consider the following situations:





a  A child passenger in a car is injured in a collision (the tort of negligence).



b  A family complains that their health is being affected by the noise and dust from a factory which has just been built near their house (the tort of nuisance).



c  A woman is injured by faulty machinery at work (the tort of negligence, but may also involve occupiers’ liability and/or employer’s duty under health and safety regulations).





All these cases come under the law of tort. A tort occurs where the civil law holds that, even though there is no contract between them, one person owes a legal responsibility of some kind to another person, and there has been a breach of that responsibility. If there is a breach of this responsibility, then the person affected can make a claim under the law of tort. If successful the court can award damages – that is, a sum of money to compensate the person.
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