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PRAISE FOR  UNDERSTANDING AMERICA


“An illuminating effort to explain America to the world—and to itself. . . . A nuanced, warts-and-all portrait that offers much to ponder in this election year and beyond.”

—Kirkus (starred review)

 



“If the candidates want an authoritative up-to-date portrait of the vast, complex, and endlessly fascinating country they hope to lead, this is the book for them.”

—New York Times


 



“From start to finish, it’s a highly worthwhile book.”

—Daily Oklahoman


 



“Understanding America is aimed in major part at foreign observers of the country. And it ought to be the first thing read by every ambassador coming to America to represent another country and by every foreign leader and foreign minister. But it also ought to be required reading for every one of our presidential candidates, American ambassadors going abroad, and members of Congress. This marvelous book offers insights and revelations on almost every page for insiders and outside observers alike, for sophisticated ‘experts’ on American politics, culture, and policy and for those who don’t really understand what makes America tick. Nearly unique in an edited volume, every essay is clearly written and deftly drawn. If he were alive, Alexis de Tocqueville would call it a tour de force.”

—NORMAN ORNSTEIN, resident scholar, American Enterprise Institute

 



“This book is thick, but it does the work of about a dozen, maybe more.With its gold-standard contributors and well-chosen, authoritative essays, Understanding America captures more facets of our complicated country than I ever thought a single book could.”

—JONATHAN RAUCH, senior writer, National Journal, and guest scholar, the Brookings Institution

 



“This compendium of essays by distinguished social scientists provides a more comprehensive and perhaps richer education in what academics call ‘American studies’ than do most college courses in the field. It is two books in one: an unparalleled introduction to America’s most distinctive attributes for observers from abroad and interested citizens alike; and a compendium of data and analysis supporting the ideas that America is unique among nations and that despite extremely grave problems, this ‘American exceptionalism’ is often a good thing. Furthermore, these essays illuminate the nature of the challenges that America faces and help lay the intellectual foundations for efforts to surmount them.”

—STUART TAYLOR, National Journal columnist and Newsweek contributor

 



“What makes America unique? Peter H. Schuck and James Q. Wilson have assembled a first-class group of experts to set out, for every aspect of American life from political culture to philanthropy, how America stands apart from other nations, for better or worse.”

—MICHAEL BARONE, coauthor, The Almanac of American Politics, and resident fellow, American Enterprise Institute
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To the memory of Nelson Polsby:  
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and cherished friend







Preface

The stakes in understanding America could hardly be higher. For better and for worse, America is the 800-pound gorilla in every room in the world.When it has an itch, the world scratches.When it gets a cold, the world sneezes. Its actions—and its failures to act—often send ripples around the globe. For some, it is a model for other societies to emulate. For others, it is one to avoid. Unless Americans gain a sophisticated understanding of the nation’s political institutions, cultures, and policies, they will be poorly positioned to think and act as effective citizens. Unless our observers from abroad acquire this understanding, they will be ill-equipped to comprehend the American systems and policies that are inexorably shaping their lives.

All the more astonishing, then, is the absence of any authoritative, up-to-date, accessible, comprehensive, and single-volume account of American institutions, cultures, and policies. Should American or foreign readers want to learn how and why these institutions, cultures, and policies are distinctive from those in other advanced liberal democracies, how they work (and don’t work), which social forces are operating to transform them, what major challenges they face in the future, and how those challenges might be addressed, they will be frustrated and disappointed.

This book seeks to fill that void, to explain America to itself and to its foreign observers. Some sort of explanation is clearly needed. Today, American politics often seem to be polarized between those who see this country through the eyes of either a hard-core liberal or a rock-ribbed conservative. Just how deeply this polarization accurately represents the thinking of most Americans is unclear. Some political scientists such as Morris Fiorina believe that we are not  deeply polarized, while others, such as Alan Ambramowitz, argue that we are. What is very clear, however, is that Congress, interest groups, and the mass media are divided into two camps that disagree about almost everything. For Americans marinating in their own society, a clear understanding of its nature and distinctiveness remains elusive.

Our friends in Europe, Asia, and Latin America see America from a distance, but that perspective yields little insight. All of them see the American nation as a superpower, but many suppose that it is one managed by some strange combination of a vulgar popular culture, a rigid and intolerant religious revival, a bullying military establishment, a ruthlessly predatory capitalism, and a callous indifference to the plight of poor people.

It is a bit odd for any nation to be deeply divided, witlessly vulgar, religiously orthodox, militarily aggressive, economically savage, and ungenerous to those in need, while maintaining a political stability, a standard of living, and a love of country that are the envy of the world—all at the same time.To do all these things at once, America must indeed be unusual. Or even, as Alexis de Tocqueville said a century and a half ago, exceptional. Of course, Tocqueville meant something else by American exceptionalism: he was trying to explain to his European friends what this new phenomenon, democracy, meant in practice. Nobody then knew what it meant to live in a country where equality of condition was so widespread and where the common people actually ruled themselves. Tocqueville, himself an aristocrat, spent nine months in this country trying to understand what “the great democratic revolution” was all about. He thought it rested on individualism, a quality about which he had mixed feelings. The many subsequent discussions of American exceptionalism have focused on one or another aspect of the society, such as the absence of a strong socialist movement or the preference for a weak state, but have not analyzed, as our authors do here, the many specific manifestations of American exceptionalism in a wide range of institutional and policy domains. Never before has the debate  over American exceptionalism been so firmly grounded in detailed social scientific findings. We consider this to be a major and, well, exceptional contribution of this volume.

Americans have embraced democracy even as they complain endlessly about its problems. And democracy has spread throughout the world, so much so that only a few ideologues, tyrants, or reactionaries now denounce it. But foreigners find American-style democracy lacking in many good qualities. Americans may proudly think of their nation as exceptional, but many foreigners roll their eyes and complain that Americans often deviate from the democratic ideal.

To them, Americans are exceptional all right: exceptionally vulgar, exceptionally materialistic, exceptionally imperialistic, exceptionally clumsy, exceptionally unfeeling, and exceptionally self-centered. Beneath the surface, these complaints sometimes seem unduly harsh. After all, Americans may be vulgar, but our music, books, and films dominate the global cultural market—and not just at the low end. Americans may be materialistic, but our material goods—blue jeans, iPods, and computer programs—are eagerly consumed everywhere. America may seem imperialistic, but most of the people in Europe, Bosnia, Kosovo, Kuwait, Taiwan, Israel, and Iraq wanted to be assured that in their hour of need, American military might was available to help them. Americans may be clumsy, but a superpower seeking to pacify a convulsive, often hostile world is bound to stumble at times. Americans may prefer a welfare state more limited than Europe’s, but they are extraordinarily philanthropic toward the poor. Americans may be self-absorbed, but who isn’t?

As editors, we think that American scholars can help both Americans and our foreign observers to understand this country better.We have asked some of the very best experts in our nation to write, clearly and without jargon, about almost every important aspect of American life, and a leading European commentator to reflect on how the United States is viewed there. These talented authors possess diverse political perspectives. At the end of the  book—after their chapters on American institutions, culture, and public policies—we briefly summarize their leading ideas in order to help the reader understand precisely how and why America is exceptional, and what this means both for Americans and for a world that, like Tocqueville, finds America endlessly fascinating and deeply enigmatic.

—Peter H. Schuck and James Q.Wilson






Part One

AMERICAN INSTITUTIONS AND CULTURE





CHAPTER 1


The Political System
 Nelson W. Polsby


The late Nelson Polsby, a leading scholar of American politics, explains why American democracy is different from democracy in almost any other nation. The Founders created neither a system where a president rules nor one where a parliament governs, but one where the president, Congress, and the courts share power in ways that make change difficult; where independent states run much of what the whole government does; and where a Bill of Rights sets great limits to what any government can do.

 



 



 



OVER THE LAST HALF CENTURY, THE AMERICAN POLITICAL SYSTEM has experienced very substantial changes. These changes have re-modeled the presidency, Congress, and the national political parties without disturbing certain basic features of the political order that have distinguished the American system from the rest, mostly during its existence under a constitution over two hundred years old. The enduring features are a separation of powers, federalism, and a strong form of judicial review associated with an explicit Bill of Rights.




Separation of Powers 

The separation of powers refers, in the first place, to the assignment in the original document of legislative, executive, and judicial functions to different institutions, separately constituted. These institutions are required by the rules laid down in the document to  share in policymaking, and thus are continuously mutually accountable, each to the others.

The Framers of the Constitution were well aware of what they were doing. In The Federalist, the authoritative commentary by three Founders, James Madison says:[T]he great security against a gradual concentration of the several powers in the same department, consists in giving to those who administer each department the necessary constitutional means and personal motives to resist encroachments of the others. The provision for defense must in this, as in all other cases, be made commensurate to the danger of attack. Ambition must be made to counteract ambition. The interest of the man must be connected with the constitutional rights of the place. It may be a reflection on human nature, that such devices should be necessary to control the abuses of government. But what is government itself, but the greatest of all reflections on human nature? If men were angels, no government would be necessary.1 2





Checks and balances were built into the structure of the government from the beginning. Congress cannot ordinarily enact laws without a presidential signature. Presidents cannot ordinarily appoint major subordinate officials without senatorial advice and consent. Presidents appoint judges, but only with senatorial confirmation. The entire business of government, formally organized hierarchically under the president, cannot run without appropriations that must be annually enacted into law by Congress and originate in the House of Representatives. Members of Congress are elected to office each in his or her own constituency, in aggregate covering the entire map—the same map that provides the presidential electorate. So both elected branches answer periodically to the same population overall, but at different time intervals and organized into their  own electorates. And between elections, presidents and members of Congress must answer to one another if their work is to be done.

What the Framers created was therefore emphatically not a presidential system, where the chief executive rules more or less alone; nor was it a parliamentary system where the “government” arises via party organization from a relatively passive legislature. Rather, they created a system in which president and Congress, as separate entities, must cooperate in the making of laws and in practice actively compete in exercising influence over the subordinate agencies of the permanent government.

Over the last half century, the presidency has greatly expanded in its powers and responsibilities.The main stimuli for this were two world-shattering events: the Great Depression and World War II. Both focused demands upon the president and led to the creation of an administrative apparatus responsible directly to the president that could guide presidential supervision of the permanent government and mediate relations with Congress. Over a very short period of time, American involvement in foreign affairs—a president-dominated policy domain—evolved from peripheral and sporadic to central and constant.The news media focused more and more on the single individual at the center of national government.

Before World War II, it was much harder to discern a difference between the executive branch of government and the presidency, mostly because the preexpansion presidency was so organizationally compact. No Executive Office of the President to speak of, no phalanx of undersecretaries and assistant secretaries appointed from outside the bureaucracies to watch over executive departments. As late as Franklin D. Roosevelt’s administration, Joseph Alsop remembered, “[T]here literally was no White House staff of the modern type, with policy-making functions. . . . There was a secretarial camarilla of highly competent and dedicated ladies. . . . But that was that; and national policy was strictly a problem for the President, his advisers of the moment (who had constant access to the President’s  office but no offices of their own in the White House), and his chosen chiefs of departments and agencies.” Until the 1930s, the budgets for the executive branch were prepared in the several agencies, collected in the Treasury Department, and sent over to Capitol Hill to start the annual appropriations process without routine presidential supervision. In the next stage, starting in 1939, a Bureau of the Budget was established, to be located in the Executive Office of the President, but not until the administration of Dwight D. Eisenhower in 1953 was the bureau headed by a political appointee who had not been a civil servant. Now political appointees have infiltrated the Office of Management and Budget (the Budget Bureau’s successor) two or three levels down, and they run an agency on the president’s behalf that monitors budgets and regulations originated in the bureaucracies at arm’s length so that they conform to presidential priorities.

The Great Depression (1929-1940) sparked an increase in demands for presidential initiatives, but a famous plea that “the President needs help” and its associated proposal for professional White House staff at first went largely unheeded by Congress. It took World War II to create a presidential branch, dealing with the mobilization of the domestic economy for war and fighting the war itself. After World War II, the scope of presidential responsibilities did not revert back to its prewar scale. Instead, notably in the fields of strategic intelligence, defense, and economic and fiscal policy, presidential business grew, followed by political appointees from outside the permanent government and the appearance of officials that Richard Neustadt called “in-and-outers” (most of whom stay in office for an average of only two years). These officials, who now can regularly be found in most cabinet-level agencies at least as far down as the assistant secretary level, and usually below that (General Counsel, deputies to assistant secretaries), constitute today’s presidential branch.The imposition of the norm of democratic accountability by means of an organizationally fortified—and consequently  somewhat isolated—president’s imprint on bureaucratic behavior thus came in fits and starts to the executive branch, mostly in the last half of the twentieth century.

Since the agencies of the executive branch exist within a constitutional separation of powers, their appropriations and the laws establishing their programs must come through Congress. As the presidential branch grew in the post-World War II era, Congress discovered a need to assert its independent influence over the permanent government. An astonishing burgeoning of congressional staff took place over a very short time in the 1970s, evidently in direct response to a perceived competitive disadvantage in the struggle to influence the bureaucracies imposed on Congress by the presidencies of Lyndon Johnson and Richard Nixon.

Starting with the Johnson administration, and accelerating with the Nixon presidency, a great many of the underlying facts and numbers on which day-to-day legislating depends, and which used to be supplied routinely to Congress by the executive branch, became subject to presidential political spin. Mistrust of the presidency, known in Johnson’s day as a “credibility gap,” began to develop on Capitol Hill along a broad front, and not only with respect to the Vietnam War. Soon after, Congress felt the need of its own access to information and completely changed its pattern of staffing.

The sheer numbers are staggering. Two entirely new congressional agencies were created: the Office of Technology Assessment (1974) and the Congressional Budget Office (1975). The CBO in particular had an almost immediate impact. Staffed by nearly two hundred economists and other professionals, the CBO’s budget estimates quickly developed a reputation for realism that overshadowed the increasingly partisan and massaged numbers of the Office of Management and Budget (OMB). Very soon it became commonplace in Washington practice to conduct bipartisan or non-partisan discussions of live economic issues using CBO, not OMB, numbers.

Between 1960 and 1980, the staff of the Congressional Research Service of the Library of Congress was increased fourfold; and the numbers of employees assigned to the House and the Senate, to individual members and to committees, jumped comparably. By 1985, roughly twenty-five thousand staff members worked for Congress. This includes only the Congressional Research Service component for the Library of Congress, and only the third of the General Accounting Office employees who work directly for Congress. In 1957, 2,441 staff were employed by House members and 1,115 by senators; by 1985, those numbers had turned into 7,528 and 4,097, respectively. In 1960, 440 staff were employed by House standing committees and 470 by Senate standing committees. In 1985, those numbers had become 2,009 and 1,080, respectively. The growth in a couple of short decades was remarkable.The growth in another measure is even more remarkable: In the forty years from 1946 to 1986, while the consumer price index rose 450.8 percent, appropriations to the legislative branch rose 2,859.3 percent.

An inspection of the year-to-year figures shows double digits in the growth of appropriations for congressional operations after Lyndon Johnson’s 1964 landslide, continuing right through the Nixon era. There is no sure way to quantify the attitudes of mistrust that appear to have caused these figures to skyrocket when and as they did, but it is possible to speculate about the causes of the creation of a legislative bureaucracy after so many years in which the legislative branch found it possible to live comfortably with a comparatively thin roster of professional staff. Loss of comity with the executive branch, driven by the development of a greatly augmented presidential branch of government, is by far the most plausible explanation.

Under the old dispensation, congressional staff were professional at looking after the political needs of members, mixed in, in exceptional cases like the House Appropriations Committee, with some attention to oversight of the executive. On the whole, service on congressional staff did not require much interest in or competence  at public policy analysis, much less political innovation. Expertise came with long years on the job rather than as the result of professional training. Today while the numbers of professionals employed by Congress has burgeoned, their average age has shrunk, and they now come to Capitol Hill with professional credentials. Many more of them—not just in absolute numbers, but as a proportion of the whole—focus on policy and on promoting their employers’ interests through the advocacy or adoption of public policy positions. This is most noticeable in the Senate where individual senators are stretched so thin by the multiple responsibilities of their committee work that it is largely impossible for them personally to keep track of everything.Their staff members do it for them, and in the process not infrequently engage in sophisticated forms of political entrepreneurship in their principal’s behalf. Sometimes a staff member’s duties extend not only to seizing and promoting a policy position or making or adopting an issue in behalf of his or her principal, but also engaging the interest and approval of the principal as well.

Staff members with these extraordinary opportunities to affect public policy tend not to devote their lives to congressional service as so many of their predecessors did, but to job-hop around the policy subcommunities on which they are making a mark. So not only are congressional staff different today in their sheer numbers, but they are also different in their training, their career expectations, and the ways in which they define their jobs. Collectively, they far more resemble their counterparts in the political entourages of the presidential appointees who run the federal agencies of downtown Washington than they resemble preceding generations of staff members on Capitol Hill.They have brought increased capability, overall, to Congress to deal substantively with policy and they have done much to provide a link between Congress and the increasingly specialized and professionalized worlds of policymakers, policy advisors, lawyers, and foundation, university, and think tank personnel who make up the various policy subcommunities of Washington  and throughout the United States. There was a time—not long ago—when Congress, and congressional staff, stood aloof from the communications networks maintained by these policy subcommunities. This is no longer true.

In addition, Congress’s two-time resort in recent years to the hitherto moribund mechanism of presidential impeachment indicates its recognition of the growth of an expanded presidency. The proliferation of bureaucratic leaks can be seen in a similar light.

Richard Neustadt, who served as a junior civil servant in the Bureau of the Budget during the Truman administration, wrote an influential book called Presidential Power (1960) in which he argued, with great vigor, that the president has political interests in the policymaking process that only he himself can protect. A corollary of this axiom is that the various agencies of the permanent government, the executive branch, also have interests of their own, created by the laws and programs they are assigned (sometimes were created) to administer and by the existence of clientele out in the general population served by or regulated by these laws.

If the president, formerly the main ally and patron of the bureaucracies, now operates from inside a bubble created by his occupation of the presidential branch, and in effect withdraws from an obligation to protect agency interests, how do the agencies assert and protect these interests? One approach is the invocation of norms arising from professional practice and expertise, embodied in the occupations that so many civil servants (economists, lawyers, statisticians, diplomats, career military personnel, scientists, and so on) bring to government. This includes refusal to cook the books and leaking to the news media that professional advice is not being followed by presidential branch political appointees.A second avenue is to appeal to Congress.This activity has been dignified by a semiformal designation in the literature of public administration. It is called an “iron triangle.” The classic iron triangle consists of a three-way alliance among interest groups, congressional committees, and  bureaucratic agencies and derives its notoriety from the exclusion of the president and his branch. Typically, agencies share clientele (e.g., farmers) with the congressional committees (e.g., agricultural committees) assigned by the organization of Congress to monitor and appropriate for them. So communicating with congressional staff is one indirect way to mobilize clientele. And, of course, clientele can on occasion be mobilized more directly.When the political head of the Food and Drug Administration refuses to authorize a morning-after contraceptive pill deemed safe and effective by the agency’s medical advisory board, the ensuing leak pits potential clientele of the agency against the electoral “base” being protected by the presidential branch. In the American political system, interest group politics proceeds not only outside the government, mobilizing voters and making demands on candidates for elective office, but also inside the government, and is frequently expressed through administrative and bureaucratic activity, as in the creation and normal operation of iron triangles (and, in later terminology, “issue networks”).

Most nations have governments that employ chief executives, and virtually all have legislatures, but the American Congress has no close counterpart anywhere in the world in the autonomous power that it exercises as a collective entity. This means that detailed knowledge of the wiring diagram of the American national legislature is required to resolve uncertainty about how to assess any particular manifestation of congressional opinion. For unlike the parliaments with which so many observers of modern democracies are familiar, the Congress has a highly consequential internal structure. And this is true, but true in different ways, for both the House and the Senate.

In bicameral national legislatures of democratic nations, the more numerous, more representative body (often the “lower” house) is usually by far the more important. Nobody leaves the House of Commons to enter the House of Lords in the United  Kingdom in order to seek power. At least one recent prime minister (Alec Douglas-Home) had to travel in the opposite direction to lead his party and the government.

In the United States, while as collective entities the House (with 435 members, allocated to the states roughly proportional to each state’s population) and the Senate (with 100 senators, 2 per state regardless of population) are more or less equivalent in their powers and in their overall influence on public policy, the Senate gets more public notice. Its smaller size permits a more flexible mode of operation and gets senators more national publicity. Its internal rules are more accommodating to individual members. In recent decades, changes in the presidential nominating process have encouraged many senators to think of themselves as potential presidential candidates. With six-year intervals between elections, they have the time to cultivate national constituencies, not merely those tied to their home states. They exploit lax rules of debate (e.g., germaneness to pending business not necessary) to seek publicity. They have very large staffs, capable of supporting the capture of highly visible issues by those senators eager to make a national impact.

During the last fifty years, the Senate has become a more nation-regarding and outward-looking institution, and a less a state-regarding and inward-looking institution. Senators now interest themselves in constituencies beyond those mobilized exclusively in their home states as a matter of course, and seek to influence national policy based on the assumption that it is politically useful to them to achieve national recognition and national resonance in their work. This sea change in the expectations of senators and in the way they do their work, and therefore in the role of the Senate in the political system, has in large part been driven by a fundamental change in the career prospects of U.S. senators that occurred in the early 1950s as the result of the arrival on the scene of national television.

There is, as it happens, a good baseline from which to measure the transformation of the Senate.William S.White, congressional correspondent of the New York Times, published a book in 1957 entitled  Citadel, which at the time was accepted as capturing the spirit of the place—the prevailing institutional ideology, in effect—as it had been handed down and as he experienced it. What White described was a rather stuffy and comfortable club, complete with leather chairs, snoozing members, obsequious attendants, cigar smoke, and bourbon, run more or less exclusively for the benefit of a smallish number of elderly and important men. Internal norms of clubability were what mattered,White argued. Ideology did not matter, although it seemed to be coincidentally the case that the most significant people in the place, the old bulls who constituted the “inner club,” as White called it, just so happened to be conservative, mostly southern, and ill disposed toward much of the New Deal, though not the part, presumably, that sent resources to southern farmers or invented tax breaks for the oil industry.And they tended to be against the advance of civil rights, sometimes immoderately so, even though the institution was alleged to prize moderation. White made the claim that the more progressive senators—therefore outsiders—tended to give offense primarily because of their lack of deference to the collegial norms of the place and not because of the substance of their views. One could not do well in the Senate by publicity-seeking, he argued, or by running for “other” offices—presumably the presidency.

White argued that in its essence the Senate of those days was fulfilling its historic constitutional purpose of “cooling the legislative tea” by providing a calm and skeptical and carefully deliberative counterweight to an allegedly more impulsive House of Representatives and a demonstrably more innovative and demanding presidency. What he described, however, was in large measure the successful pursuit of parochial interest, sometimes clothed in statesmanship, sometimes not.The southerners who ran the place, insofar as they actually did so, attended with great care to the local prejudices of the small and lily-white electorates that sent them to Washington. No doubt they were obliged to do so in order to stay in the  Senate, but nevertheless ease of reelection was a clear prerequisite enabling the more talented among them to adopt an interest in broader concerns, such as foreign or military affairs (Richard Russell, J. William Fulbright), or health care (Lister Hill).

On the whole, the descriptive accuracy of White’s portrait was uncritically accepted by a great many of those journalists and biographers who wrote about the Senate during the 1960s and even thereafter. Magazine profiles of senators of that era commonly attempted to assess whether the subject was “in” or “outside” the “inner club,” and one writer once went so far as to publish what he advertised as a guess at a comprehensive list of the “club’s” members. By the time Citadel was published, however, two forces were transforming the Senate radically. One was television, and the other was Lyndon Johnson. Television, it appears, made its impact very suddenly indeed on the U.S. Senate. In March of 1951 a senator who had not much weight in the institution, Estes Kefauver of Tennessee, became an overnight media star as the result of the daytime broadcast of hearings of his committee’s investigation of organized crime. Kefauver went on to run in the 1952 presidential primary elections—very successfully—and more or less on the strength of his lucky burst of publicity he became a factor in the presidential nominating politics of the Democratic Party for the rest of his life.

From the 1950s onward, senators began to maneuver themselves toward active roles in presidential nominating politics in wholesale lots, if they could manage it. Some of them simply used the Senate as a publicity springboard from which they could launch themselves. Kefauver and, more successfully, John Kennedy pursued that strategy. Others, following the early lead of Arthur Vandenberg, Robert A.Taft, and, notably, Hubert Humphrey, sought to use their position in the Senate to pursue national policy goals in a way that would commend themselves to the state party leaders who in those days controlled the presidential nominating process. In short, they began  to invent the Senate as an arena within which and not merely a platform from which one could launch a presidential bid.

Lyndon Johnson’s ambitions and opportunities led him to this within-which strategy. Under the patronage of elders of the old inner club, he became the Democratic leader of the Senate midway through his first term as senator. He managed the business of his party in the Senate in part with an eye toward national office—refusing, for example, to join in overtly opposing civil rights initiatives by southerners who put him into the leadership.

Johnson’s energetic leadership of the Senate also greatly changed the institution itself. Decisions by consensus of senior members were replaced by the accretion of powers, large and small, in Johnson’s own hands. Ralph Huitt, Joseph Clark, and other students of that era have left us a picture of a body that was being explicitly managed by an assiduous, compulsively driven leader anxious to make a record and advance his career by coordinating as many different things as he could reach within the institution.

By the time Johnson ascended to the vice presidency in 1961, the old citadel had largely disappeared. Senators were in no mood to continue the highly centralized pattern of leadership that Johnson had imposed on the institution. It was considered by senators to be a great virtue that Mike Mansfield, Johnson’s successor, vastly preferred a lighter touch on the reins. But the Senate did not return to the closed collegial pattern of the old inner club.The goals of senators had in the meantime perceptibly shifted. A senator (Kennedy) was in the White House—the first one directly elected to the presidency since Warren G. Harding. He had beaten a former member of the Senate (Nixon) in the general election as well as several in the prenomination period to get there. And a senator (Johnson) was vice president.Ten senators at least—Russell, Kerr, Lodge, Johnson, Kefauver, Kennedy,Taft,Vandenberg, Symington, and Humphrey—had seriously contended for the presidency over those nomination cycles.

Aiding this institutional change were changes in the presidential nominating process that converted a system reliant on brokerage among state party leaders into a system heavily reliant on primary elections, hence primary electorates, and the national news media. Senators, adapting to the new structure of opportunity, have in short increasingly used the Senate as an echo chamber that could help them influence national policymaking.

Whereas the Senate is run rather like a carpool, solicitous of individual members, the House is more like a bus line, much more formally scheduled and controlled by its leadership. An important change in the House took place over the last three decades as a result of a very complicated social process. For over one hundred years after the Civil War (1861-1865), with minor exceptions, the southern quadrant of the country sent nothing but Democrats to Congress. Bitterness over Reconstruction made the party of Lincoln untenable for ambitious southern politicians, although the ideological sympathies of a great many of them as time went along were far closer to the national Republican Party than to the national party of the New Deal, Fair Deal, New Frontier, and Great Society. So for a century, inside the House Democratic caucus, there was a sizeable group—sometimes as much as a third of the whole caucus—of conservative southern Democrats or “Dixiecrats,” often holders of safe seats with small, homogeneous, non-poor, and of course white electorates. Under seniority rules governing committee service, many Dixiecrats led committees. Dixiecrats plus Republicans frequently made de facto majorities in years after Republicans did well in the biennial House elections.

So for the recent half century or so (1940-1990) that Democrats nominally controlled the House, the majority of the majority party could not readily control policy outcomes. These depended on who sat on which committees, and subcommittees, and not only substantive subcommittees but also appropriations subcommittees. Each of these units of the whole had its own political configuration.  In some the members were dominated by staff and in some vice versa, or the chairman counted for more than usual, or the most significant alliance ran between the Democratic chairman and senior committee members of the Republican Party. Distributions of members on committees and subcommittees by age, by ideology, and by constituency, whether homogeneous or diverse in each dimension, yielded up different substantive policies from subcommittee to subcommittee and from year to year as these features of the membership evolved and changed.

This fifty-year regime in the House was characterized overall by a standoff between two grand coalitions of nearly equal size that cut across party lines: One side was dominated by mainstream Democrats and also included a small number of liberal and moderate Republicans, mostly from the northeastern states. The other was the so-called “conservative coalition” of Republicans and Dixiecrats.

In the last third of the twentieth century, the Dixiecrats began to disappear from Congress. In their place, throughout the South, Republicans, no less conservative, began to be elected to Congress. This trend changed a pattern of partisan affiliation that had persisted for a century. It was brought on by a significant change in the populations of the southern states. Affluent Republicans, many of whom had spent winter vacation time in the South, began to migrate from the North and establish permanent voting residences. The presence in former Confederate states of Republican retirees and others attracted by post-World War II economic development changed the odds for success of local conservative Democrats who wished to align themselves with the national party more congenial to their ideological views, and so Dixiecrats began to convert to the Republican party, especially in southern cities and suburbs. An important catalyst for this political change was the advent and rapid spread in the mid-1950s of residential air conditioning, which made year-round southern residence much more attractive to northern migrants. All the other elements for political change had been in  place for many years, but not until air conditioning was established did the party balance change.

Two civil rights acts in the mid-1960s enfranchised African-Americans in the South. They voted overwhelmingly Democratic. What needs explaining, however, is not the Democratic vote but the Republican vote, some of which was supplied by converted Dixiecrat voters who disliked finding themselves less influential in their own party.The rest were Republicans arriving from the North once air conditioning in the 1950s made year-round habitation in the South tenable.

This development caused the disappearance of Dixiecrats from the House Democratic caucus in Washington and changed the chemistry of the House Democratic party. So long as a large fraction of the House Democratic party was Dixiecrat, the party had little prospect of mounting a sustained program of action reflecting mainstream Democratic values. The caucus was unusable and unused as a mechanism for enforcing policy.

Committee chairmen captured a great deal of autonomy in this era. In well-run committees, alliances were quite common between Democratic chairmen and Republican ranking members. Legislation was crafted to reflect cross-party consensus and comity, and cooperation across party lines was common. But when the Democratic caucus began ideologically to unify around mainstream Democratic sentiment, chairmen were put on notice that they would have to pay more attention to rank and file committee members of their own party and withdraw from bipartisan alliances. In an unprecedented bloodletting after the election of 1974, three chairmen were deposed by the caucus. Most other chairmen got the message and a seismic shift took place in which the leaders of the House Democratic Party, as the instrument of the caucus, took power away from committee chairmen.

This left many senior Republicans on committees high and dry. They had shaped their careers around influencing the legislative process in alliance with senior Democrats.The disappearance of the  Democrats from this alliance made the senior Republicans vulnerable to Republican members—not necessarily more conservative than they were—who proposed a strategy of warfare to discredit the Democratic management of the House as a means of undermining the half-century-long Democratic majority.The idea was not to cooperate, or even to legislate, but to take control. This strategy prevailed narrowly in the Republican conference, and in the 1990s, when the Republicans won a majority of seats in the House, it legitimized a large number of changes in House procedures.

Republicans in the House had always been more ideologically unified than Democrats and more comfortable with hierarchical organization. When they got their chance to run the House after the elections of 1994, their new Speaker, Newt Gingrich, seized the opportunity to further undermine seniority and selected committee leaders according to partisan programmatic criteria. By then bitter partisanship had replaced bipartisan comity as the prevailing spirit in Congress, and so it has remained since.

The president is the most interested observer of Congress and its most devoted lobbyist. Congress, despite its full complement of internal institutional imperatives, must nevertheless somehow coordinate its activities with the president. Hence, significant changes in the presidency over the last fifty years have had a great impact on Congress. Of these, two have had the greatest importance. The growth of a formally designated congressional liaison service—a staff of full-time professionals in the White House that deals exclusively with Congress—is the less significant of the two. More important has been the capture of certain executive agencies by the presidency—notably the Bureau of Budget, now the Office of Management and Budget—that once provided more or less neutrally competent ad hoc service to the legislative branch.




Federalism 

Just as there are nations other than the United States with constitutionally given separations of power, there are also devolved federal  systems other than the American one. Federalism interacts with the separation of powers, as well as making its independent contribution to the organization of the system. As an independent factor, federalism means at a minimum that separate account must be taken of autonomous centers of power in each of the fifty states and the District of Columbia. Schooling, transportation, and the maintenance of public order are examples of policy domains that cannot possibly be understood without a disaggregated look at the activities, policies, decisions, and inclinations within each of the fifty states.

The federal structure of the American political system also contributes importantly because of the way in which federalism underwrites the American party system. A significant reason that Americans make do with only two major political parties, unlike voters in other much smaller western European countries, who are accustomed to what they perceive to be a far greater range of partisan choices, is because each of the two American major parties is in most respects a loose coalition of state parties. These coalitions are not structured alike. Democrats are primarily a mosaic of interests making claims on government; Republicans are bound together much more by ideological agreement.

Americans find it possible to express many aspects of their political diversity by virtue of the fact that party structures are based primarily on local authority, and nominations to public office are locally made and sustained.Thus the American political system embraces not only in its national aspect a two-party system, with its two parties differently constituted, but also in its devolved aspect close to a one-hundred-party system. It is necessary to hedge on the exact number because of the anomalies of local political cultures: Nebraska, for example, maintains a state legislature that is not only unicameral but non-partisan. In some parts of the country, public officials run unopposed because of the weakness of opposition political parties. On the whole, however, it is possible to speak of Vermont Republicans and Vermont Democrats, and to compare and  contrast them with Democrats and Republicans from South Carolina, Montana, New Jersey, and so on.

States and regions have their own distinctive political cultures arising from the peculiarities of their original and subsequent settlement, their historic and contemporary economic interests, and the local political institutions that have emerged in their varied climates and soils. These cultures, these institutions, send to Congress widely varying representatives who in turn participate in the system of separation of powers, thus linking two of the most prominent elements of the American political order, the separation of powers and federalism.




Judicial Review 

On top of these two is the peculiar institution of judicial review, a process by which judges appointed to serve during good behavior—that is, until they retire or die or are impeached—interpret the laws and the Constitution and make final determinations about the legality of government acts. Opinions differ about the grounds upon which judicial review can be justified. It seems to be relatively clear, in any event, that the existence of such an institution is unavoidable once a Bill of Rights comes into being.These first ten amendments to the Constitution, ratified in 1791, contain plain texts mostly prohibiting Congress from acting so as to impair various enumerated rights reserved to inhabitants of the United States or (in a later clarification) the states. Who but the courts, empowered to hear and settle cases and controversies under the Constitution, were in a position to listen to complaints and adjudicate between differences of opinion on the subject of whether Congress had in any given instance violated these rights?

Thus, from this perspective, a Bill of Rights carries with it an entailed structural consequence; it brings into being a strong form of judicial review.This structural feature in turn carries a great deal of baggage in its train. It inflates the importance of judges in the system.  It makes the lawsuit a preferred method of resolving issues of status—rights and obligations—as between government and citizen and citizen and citizen. It empowers lawyers as intermediaries of choice for settling claims.

By 1836 our visitor Alexis de Tocqueville could exclaim over the richness and the obtrusiveness of the American legal culture, the prevalence of lawyers, and litigation. And so it has remained. Matters that are settled either by custom or by informal operations of the status system in some political systems are settled by litigation and the explicit rendering of written opinions in the United States.

This seems, somehow, entirely apt for a system in which newcomers to local populations and to citizenship—immigrants from abroad, internal migrants, the newly enfranchised—have played such a large part and in which relations among socially heterogeneous elements must be peacefully maintained and more than occasionally negotiated and renegotiated. The rigid social separations of a caste or a well-settled status system might have worked in some circumstances to order the relations of a heterogeneous people, but not in the presence of a Bill of Rights, especially once it extends to cover all inhabitants. Under such a regime, the emergence of legalism as a means of introducing changes and adjustments (and not merely red tape) into human relations seems, if not inevitable, at least likely.

Thus no fewer than three significant features of the operating American political system are expressed at the very core of the Constitution. All three can be found in some form or other in other political systems, but not, I think, all three together. And each gives rise to further anomalies that have been institutionalized in important ways: the separation of powers to a uniquely powerful Congress, federalism to a devolved and variegated hundred-party system, and the Bill of Rights to an advanced form of legalism as a method of ordering relations in the society.




Complexity and Intermediation 

It seems almost unnecessary to argue that very great complexity is an emergent property of a political system thus designed and evolved. The complexity of the American political system may as well be directly acknowledged, however; it is, after all, frequently the complexity of the system that stymies proposed reforms based on false analogies with simpler systems.

Perhaps the classic such case is the perennial barrage of complaints about American national elections that they go on too long and are too expensive. What is needed, it is frequently said, is a national election on the British model where expenses are tightly controlled and the whole thing takes at most six weeks. Advocates of this particular set of reforms may overlook the fact that American elections require long ballots—indeed in some localities very long ballots—to accommodate all the electoral contests that take place concurrently with presidential elections and that British parliamentary elections, with one contest per constituency, can be accommodated on very short ballots. To simplify elections entails simplification of the underlying government that elections serve to populate. Complexity in democratic government—among other factors—requires complex electoral arrangements, and American government is both—approximately democratic and complex.

There is also the problem of weak parties that choose candidates for public office in highly decentralized nomination processes to large numbers of offices. Often, this means contested primary elections that require time and money to settle, sometimes a great deal of both.

Another point along the same lines is perhaps less obvious, but equally consequential. This has to do with the sheer size of the decision-making community in American government. One way to grasp the elemental force of this point is to pose the issue as an ambassador’s problem. An ambassador newly arrived in most of the  world’s capital cities can, over a reasonable length of time, get to know virtually everybody who is instrumental to governmental decision making. Even in the most advanced and civilized democratic nations, there is a not-too-large group of parliamentarians and civil servants who, to all intents and purposes, run the country. In authoritarian regimes, of course, the number of key actors is much smaller.

In the United States, that number is dauntingly large. It is large in part because policymaking is not contained within the government, or even within the interplay between the two political branches of government, but spills out into a great variety of intermediary organizations: think tanks, law firms, and interest groups. And this is only to speak of the national level, not the fifty states. Different policies, from public housing to military procurement to the management of trade deficits, activate different congeries of political leaders, congressional staff members, bureaucrats, lobbyists, and interested bystanders. Over relatively short periods of time, occupants of these varied roles change jobs, and new people are rotating in all the time. The idea that a new ambassador could get to know all the American players that matter to his country in any reasonable time seems very doubtful.

It is, of course, not merely the responsibility of newly arrived ambassadors to keep track of the players in American policymaking. In a separation of powers system, players are obligated to keep track of one another, and of the ongoing state of policymaking in the arenas that interest them. For subject matter specialists this is not an impossible job. For generalists, it may be. In any event, the very size of American policymaking communities frequently requires recourse to means of internal communications unheard of in nations with smaller decision-making populations, namely, publication in the national general circulation press (as well as in trade papers) as a device for sending messages among political leaders.This means that  a rich menu of information about proposed, tentative, and internally contested governmental action is regularly available in Washington to observers who can afford the price of the daily newspapers. It means also that many policies that become publicly known do not necessarily become the law of the land.

These are some of the consequences of the complexity and size of the American policymaking community: complicated elections and policymaking in the open, both processes importantly mediated by news media that are themselves far more integral to elite political behavior than is commonplace abroad. If American bureaucracies were stronger and less porous, and less formally responsible to an independent legislature, then the intermediation at the elite level of news media in public policymaking would be less possible and certainly less consequential.

Thus some of the salient features of the contemporary American political system are:1. A presidential branch increasingly separate and distinct from the executive

2. Competition between presidency and Congress for influence over the permanent government

3. A singularly important legislative branch, capable of forging alliances with interest groups

4. A one-hundred-party system, based in the several states, providing for some of the variation in representation that in other electoral systems is supplied by multiple national parties

5. A strong form of judicial review that underwrites frequent recourse to litigation and reliance on lawyers in ordering relations among citizens and political institutions

6. A very large population of decision makers in many policy areas and reliance on the national news media to send signals among them



None of these institutional features are exactly as prescribed by the Framers of the Constitution, yet reflect in important ways the constitutional framework as various forces of history have been expressed through the political activities of the large and heterogeneous American population.






CHAPTER 2


Bureaucracy
 Donald F. Kettl


In many democracies, the bureaucracy makes most of the important decisions, but in America, as political scientist Donald Kettl shows, federal bureaucrats must share power with state ones, try to manage affairs by working with private organizations, and are heavily influenced by court decisions. And because the president and Congress share power over administrators, we have many political appointees that each elective branch tries to use in order to direct daily affairs.

 



 



 



IN THE FEDERALIST, ALEXANDER HAMILTON CALLED THE JUDICIARY the “least dangerous branch.” The Founders had carefully limited the power of the courts by putting appointment of judges, and even the very structure of the judicial system itself, under the shared control of the executive and legislative branches.There was no need to fear an imperial judiciary, Hamilton argued, because the president and Congress would prevent it.

Left unsaid was what the most dangerous branch might be. For a group of revolutionaries who had just driven out the army of King George III, it scarcely needed to be defined. What the Founders feared more than anything was an executive so strong as to undermine the liberty that had been so dearly won. The focus, of course, was on the president, for the unique American system of checks and balances was really a system to limit the president’s power. Congress was the first branch, the repository of the people’s power. There might be a risk of “excessive democracy,” but it was not a risk of  tyranny (except over minorities). The judiciary’s power was sharply limited. It was the president who presented the greatest risk to the new nation, the Founders feared, and it was the president whose power most needed to be checked and balanced.

The risks of presidential power, of course, lay not in the power of the presidency but in the governmental apparatus the president would control. However, the Constitution gave the president relatively few direct powers. The president could wage war but not declare it, spend money but not appropriate it, nominate officials but not confirm them, administer laws but not pass them. In fact, the president’s domain was fairly limited: he could issue pardons, receive ambassadors (and thus recognize foreign countries), and report from time to time on the state of the union.The real power of the executive lay in the president’s ability to leverage the power of the bureaucracy, especially in armed forces and in the civilian governmental apparatus. And in the early days, Congress was not even sure it wanted to allow that. In 1789, James Madison won a narrow vote in the House to permit the president to remove government officials. Had the vote failed, Congress (or at least the Senate) would have had to confirm all removals as well as all appointments.

The puzzle over government power, especially in the bureaucracy, frames the ultimate paradox of the American Constitution.The  most dangerous institution was the executive’s bureaucracy, but the Founders did not much discuss it. Neither the Constitution nor The Federalist says anything about it.1 The nation’s key documents are much more explicit about the role and power of the other institutions; the bureaucracy’s power lies largely in what is unsaid. Bureaucracy is the great residual of national ambition and governmental power, the strength that was required to build the nation.

Of course, one of the most confounding truths about American bureaucracy is that it is not a single entity. Administration occurs throughout the American intergovernmental system. Local governments provide most of the front-line services, including police and  fire protection, emergency medical response, education, and sanitation. State governments run prisons and state universities, as well as most of the highway systems. The federal government provides for national defense, homeland security, social insurance programs, air-traffic control, and a vast array of other services. But the dividing lines are never neat or clear. Responsibility for managing most government services spills over intergovernmental boundaries. Thus, the meaning of “bureaucracy” varies with the level of government and, because of the blurry boundaries between the levels, the cross-pressures on bureaucracy are enormous.

Moreover, even within each level of government, the bureaucracies differ widely in culture, structure, function, and political setting. The FBI is a very different place than the Environmental Protection Agency. Police officers and fire fighters share first-response duties, but the differences run so deep that sometimes even fistfights break out at the scene of emergencies as departmental officials argue over who is in charge. At the federal level, NASA and the Department of Energy have cultures heavily focused on engineering. The Department of Labor focuses on helping people find work; the Department of Commerce concentrates on those who employ them. The Department of Health and Human Services is a complex amalgam, with some bureaucrats working on disease prevention and others seeking to help people escape welfare. Organizational culture helps define what bureaucracies are.Trying to develop general characterizations about it within the vast and complex American bureaucratic apparatus is impossible.

One of the most notable features of the United States is its sheer, exhilarating, and confounding diversity. American bureaucracy reflects all these elements, and that makes it difficult to characterize the nation’s bureaucracy as a whole. Nevertheless, several central themes run throughout this important institution, and none is more important than the place of bureaucratic power in American democracy.




Bureaucratic Power 

Despite their experiences with the English king, the Founders quickly if reluctantly concluded that the nation needed a strong bureaucracy. In the nation’s first years, until the Constitution took effect in 1788, the Articles of Confederation proved constantly lacking. The revolutionary commander, George Washington, won the war in spite of the weak power it gave him. In the first postrevolutionary years, rebels in Massachusetts threatened insurrection, and security on the frontier was a constant worry. Commerce between the states was ragged, and European powers hungrily eyed the fledgling nation. The Articles of Confederation failed primarily because it lacked administrative muscle. It was clear that the new United States needed a more robust government if it was to survive.

But having chased away the British king, the Founders did not want to risk repeating the problem by creating too strong a bureaucracy. So they dealt with the issue in yet another of the remarkably clever maneuvers of the nation’s Constitution writing.They created a new government that was more powerful than under the Articles, but they left the scope of power largely undefined. The Founders seemed to have assumed that the bureaucracy would be a natural, even inevitable element of the government they were creating.They also seemed to conclude that, when it came to defining the power of the bureaucracy, the less said the better.

Just how strong bureaucratic power ought to be was a constant source of conflict in the nation’s first decades. Bitter policy disputes (heavily spiced by deep personal conflicts) cost Alexander Hamilton his life in a duel with Vice President Aaron Burr, whose political career was truncated soon afterwards. Congress created, and then abolished, two national banks. However, by the time of the Civil War, the issue was evolving from whether government ought to be powerful to where—in the national government or in the states—the power ought to lie.

The Civil War largely settled this question and also opened the door to a vast expansion of bureaucratic power. As they spread west, Americans discovered a sense of manifest destiny, a hunger to conquer the continent and improve their lives.With that growing ambition came a greater taste for public action, first to tame the land and then to provide more services. With more public action came the inescapable need for a well-built bureaucracy with sweeping powers, a system that would have stunned most of the nation’s Founders. In time, that led to expanded local services, including schools, police, fire, mass transit, and efforts to reshape the cities. It led to programs to provide social security and health care for the elderly, to improve the environment, to develop energy, to create jobs, and to spur commerce at home and abroad.

American government—and, especially, American bureaucracy—expanded with each major war, even in those parts of the government that had little to do with fighting the war. Once the wars ended, government shrank only modestly in size.The “war to end all wars” helped feed the growing American appetite for public action. The taste of victory led quickly to the bitter aftertaste of the cold war. There was no big “peace dividend” after the Vietnam War, and the “war on terror” promises to create continuing demands for defense spending. On both domestic and international fronts, American bureaucracy has gradually blossomed, rarely scaling back its size.

Over time, however, the fundamental puzzle has been how best to empower the bureaucracy to be effective while limiting its power so as not to jeopardize individual liberty. Even hundreds of years later, the nation’s revolutionary heritage remains an unshakable hold on its political culture. Taught in school about the bravery of colonists who snuck aboard a ship in Boston harbor to defy the king and toss tea overboard, Americans retain a strong antigovernment streak. But like people everywhere, they have high expectations about their government and, especially, about what services their  government can provide to them. Thus, Americans share many of the tensions that exist elsewhere between citizens and their governments—but with a twist born of the fact that the nation came into being by throwing off imperial power.

Magnifying those tensions are the delicate institutional arrangements born of the nation’s revolutionary past. In the parliamentary systems that dominate much of the rest of the world, the bureaucracy is an appendage of the ruling party. Citizens elect parliamentarians. The party with the most seats forms the government, in coalition with others, if necessary. The party’s leader becomes the prime minister and appoints the government’s ministers who, in turn, run public agencies. Although relationships between the permanent government and the ministers often are contentious, the voters expect that the government they elect will in fact run the government. In the United States, by contrast, the links between voters, officials, and bureaucratic institutions are multiple and often conflicting. While Americans might expect that someone is in charge of the administrative system, they also like the fact that the constitutional separation of powers provides multiple sources of influence over the administrative system.They tolerate bureaucratic power because they know there are so many ways of shaping and harnessing it. But as much as any people on earth, they savor their right to complain about it.


ADMINISTRATIVE ROLES AND POLITICAL POWER

A handful of principles shape the exercise of bureaucratic power in the United States. First, the bureaucracy has only the power authorized by law. This principle defends the primacy of the people: through elections, the people grant power to elected officials as outlined in the Constitution; through the balance of powers in the Constitution, the president and Congress agree on laws. Meanwhile, the courts seek to keep balance among the players.The bureaucracy administers the law, and thereby gains power, but it can only do  what the law specifically authorizes. That inflexibility sometimes creates complaints about bureaucratic unresponsiveness, but that is the foundation of bureaucracy in the democracy. In fact, a long-standing law, the “antideficiency act,” prohibits administrators from spending any money not specifically authorized by law.That has led to the occasional, bizarre theater of federal officials being sent home and their offices being locked when Congress and the president fail to agree on a new budget. Except for emergency services, the antideficiency act forbids administrators from performing any official duties—even sitting at their desks and using government-funded electricity.Without an approved budget in place, administrators have no authority to do anything.

Second, the bureaucracy must exercise the power the law conveys. Not only are administrators forbidden from doing what the law does not permit, but they are also required to do what the law says. They have discretion in how to do their job, but they legally have no discretion about whether to do so.

Thus, bureaucratic power flows from the people through elected officials and the major political institutions to administrators. That conveys substantial muscle to the bureaucracy.The principle of delegated authority holds administrators accountable for how they exercise that power. Of course, American administrators—like those everywhere—hold vast reservoirs of power in how they interpret that delegation. Administrative discretion provides police officers flexibility in deciding just how strictly to enforce the laws on speeding, and air-traffic controllers in determining how best to bring planes in for safe landings.Their professional training and skill magnifies that power and creates the potential for abuse. But at the foundation of their role lie the principles of delegation and accountability to balance the necessity of bureaucratic power with the insistence on democratic control.

Despite these elaborate controls, the growth of American bureaucracy has never been easy, especially in comparison with the  administrative apparatus of Europe. Americans tend to love their public services (at least the ones that affect them).They tend to have little respect for bureaucratic institutions in general, and “bureaucratic” is a universal pejorative for red tape and unresponsive service by government officials. Citizens—and their elected officials—have long wanted a large cafeteria of services, but they have resented paying taxes. They tend to appreciate their local firefighters and police officers and teachers, but they condemn “faceless bureaucrats” who spend money without appearing to deliver value.The tension between an ambition for governmental policies and a loathing for the large institutions charged with pursuing them is one rooted in the nation’s very founding. It is one that continues to lie at the core reality of American bureaucracy. It creates constant tension for which no equilibrium has yet been found.




The Civil Service 

America’s search for that equilibrium has long focused on the civil service system. Like governments everywhere, the American civil service seeks to build institutional capacity to do the government’s work. At the federal level, the civil service system dates from 1887, following the assassination of President James Garfield by Charles Guiteau, who was angry at not having received a federal job.The assassination highlighted a growing issue for reformers. The nation’s Progressive movement sought a government that was more powerful and more efficient, but also more responsive to the people. The Progressives concluded that the wholesale changes that often came in public employment with shifts in presidential administrations were undermining government’s performance, because itinerants did not stay in the job long enough to develop expertise. They believed that the government needed a robust career staff that could build institutional capacity for determining the best way to do government’s work. And to ensure that a more powerful bureaucracy would not threaten individual liberty, they made the career staff  accountable to elected officials and to political appointees at the top of executive branch agencies. From those principles grew the modern American civil service system.

The Progressives found themselves at the intersection of deep historical pressures: to use government jobs to reward friends, and to make sure that the most competent employees did the people’s work. Andrew Jackson campaigned for the presidency in 1828 with a pledge to drive the supporters of John Quincy Adams out of public jobs. Long tenure in office, he claimed, had made them lazy, lax, and arrogant. “Rotation in office,” he said, was a far better way of staffing the government. He argued that government ought to be democratized and that public jobs ought to be open to a far broader collection of individuals. The pledge of democracy quickly translated into the reality of patronage, with jobs awarded to the president’s allies and friends. One supporter, Senator William L. Marcy, famously coined the phrase, “To the victor belong the spoils,” and the “spoils system” label was born. In fact, the use of government jobs to edge out political rivals and shore up political support dates from the first major presidential transition, when the third president, Thomas Jefferson and his Democrat-Republicans, took over from the George Washington-John Adams Federalists following the 1800 election.

But Jackson and his supporters raised it to an unprecedented level. Conservatives worried about the reign of “King Mob” and the risk that too much democracy could undermine the republic. In the years that followed, tens of thousands of enthusiastic supporters converged on Washington following every election to seek jobs. There were always far more supporters than jobs, so disappointment was inevitable—and sometimes deadly, as witnessed in the case of Guiteau’s decision to use a gun to settle the score.

The creation of the American civil service was part of the broad Progressive reform movement of the late nineteenth century—an unusual strategy of seeking a new balance between democratic  responsiveness and competent government. Reformers believed that the nation could no longer afford to lose experienced, talented employees following every election. At the same time, they did not want to raise the bar of government service too high.Their goal was to create a permanent bureaucracy, staffed with highly competent employees but structured to make the bureaucratic service politically responsive. The civil service thus not only came to define the way the nation staffed its government. It became a fresh strategy for balancing politically accountable government with the reality of a strong, powerful bureaucracy.


ELEMENTS OF THE AMERICAN CIVIL SERVICE

The civil service system builds on policies for position classification, compensation, and staffing. It begins by defining the jobs required to accomplish a public bureaucracy’s task. Experts assess the knowledge that the position requires, the responsibilities it entails (including whether the individual will have to supervise others), and the complexity of the task. The nature of the job defines the salary that an employee receives. Pay depends on what public officials know, not who they know; technical knowledge and longevity in service define an employee’s place in the pay grades. Public bureaucracies staff these positions through competitive exams, which seek to find the best qualified individual for each position. Promotion is by merit.

Unlike the bureaucracies of many other nations, the American bureaucracy has open entry, in policy and in fact, to public employment. That contrasts sharply with the French model, in which the top officials—the “grand corps”—come from the top graduates of L’Ecole Nationale d’Administration. Most of these graduates, moreover, come from the upper middle class. In the United Kingdom, the most prestigious universities provide the principal entry into the public service, especially the fast-track positions that supply future leaders. In many nations, the elite—in both class and education—dominate government jobs, especially the top positions. That is far  less the case in the United States. The civil service system was designed to end wholesale “rotation in office” with every election, but there remains a deep and fundamental commitment to broad representation in the public service.

The American tradition of hiring through civil service tests, though fundamentally challenged by the shifting demands of the government workforce and the difficulty of assembling good tests, is a testimony to the government’s significantly greater openness to anyone who chooses to make a government career. In fact, the civil service is one of the most broadly representative workforces in American society. In 2004, the federal executive branch’s workforce was 44 percent female and 31 percent minority. White males continued to dominate heavily the very top of the government service, but minority representation at higher civil service levels (grades 14 and 15 in the “general service”) increased from 13 to 19 percent of all workers from 1994 to 2004. At the senior level, the increase was from 10 to 14 percent.2 In contrast, in the United Kingdom, women accounted for 52 percent of the national government workforce in 2004. Minorities were 8 percent of all workers and 3 percent of workers in the highest grades.3 Thus, while women remained a bit less represented in the U.S. federal workforce than in the population at large and in the British government, minorities had far stronger representation in the American national government than in the United Kingdom.

Distinctly American values have long shaped the nation’s views about the public service, as Herbert Kaufman explained: neutral competence, executive leadership, and representativeness.4 America has sought neutral competence, to create a bureaucracy both highly skilled and insulated from partisanship. This is not a quest to make the bureaucracy unaccountable. Rather, it is an effort to ensure that administration does not develop a partisan bias. Executive leadership  seeks strong and effective top-level officials to ensure sound implementation of national policy. Representativeness, the oldest of the  values, seeks to ensure that public employment is open to a broad range of citizens. It also seeks a public service that broadly reflects the population as a whole, so that the actions of the bureaucracy are more likely to be responsive to the people.

That has led to a recurring theme of separating policy from administration. Woodrow Wilson championed the notion in a famous 1887 paper, “The Study of Administration,” and the notion preoccupied the study of American public administration for much of the next century.5 While many scholars tried to parse the debate in a way that would permit the creation of a sharp line, Wilson’s point was more subtle: to find a way to move away from the problems of competence and capacity that came with “rotation in office”; to professionalize government service; but to recognize that with a more effective bureaucracy came risks to democratic control, so accountability had to be a fundamental goal. Analysts have long since recognized that no firm line can be drawn between policymaking and its administration, but the very discussion contrasts sharply with France, where there is constant debate about whether top administrators not only implement but also effectively make public policy.


ADMINISTRATIVE CONSTRAINTS

The civil service system deeply embodies enduring American values. Critics have long complained, however, that its workings limit operating flexibility, especially in motivating employees and providing the flexibility needed to accomplish rapidly changing governmental tasks. Indeed, many federal agencies have made efforts to break out of the system. When management problems plagued the Internal Revenue Service, the air-traffic control system, and homeland security, elected officials created separate systems that began breaking down the historical cohesion of the nation’s civil service policies.

Governments in the United States employed 23 million persons in 2005, most of whom (82 percent) were at the state and local  level. In fact, most of the growth in government employment over the last generation has been at the state and local levels. As the population has grown, these governments have hired more teachers and police officers, firefighters and street workers. Federal government spending has increased substantially, but most of that spending increase has come through entitlement programs, including social security and health care programs such as Medicare for the elderly and Medicaid for poorer Americans. It has been relatively easy for the federal government to grow without increasing employment proportionately.


Figure 2.1 Trends in Government Employment
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SOURCE: U.S. Office of Management and Budget, Budget of the United States Government, Fiscal Year 2007: Historical Tables (2006),Table 17.5.

The same has not been true for state and local governments, which are responsible for most front-line services (see Figure 2.1). Most of the federal government’s employees work outside Washington. In fact, 85 percent of its employees work beyond the Washington metropolitan area because, of course, most of the federal government’s work is done outside the capital.6 Finally, there is the large—but largely uncounted—number of individuals who work for contractors in the private and non-profit sectors that increasingly do much of government’s work. As we shall see later,  expansion of this area has fueled much of the growth of government. Thus, while American government has grown, the federal bureaucracy has not (with the notable exception of the federalization of airport security workers following the September 11 terrorist attacks). The real growth of government, at least as measured by the number of public employees, has come at the state and local levels, and in contractors supporting government’s work.

Americans’ deep antipathy to bureaucracy tends to blind them to a surprising fact. Compared with the world’s major democracies, the extent of American government employment is about average. It is about the same as the size of government employment in Ireland, Italy, and Portugal. It is a bit larger than in the United Kingdom, significantly larger than in Greece and Korea, but far smaller than government employment in Finland, Hungary, and France (see  Figure 2.2).


Figure 2.2 Government Employment as a Share of Total Employment
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SOURCE: Organization for Economic Cooperation and Development, “Share of Public Employment to Total Employment” (2001 ), at www.oecd. org/dataoecd/37/43/1849079.xls .




The Political Environment of American Bureaucracy 

The United States is typical in its reliance on civil service systems and in the size of its government (measured by the number of public employees). The truly distinctive characteristics of American public bureaucracy lie in the complexity of the nation’s administrative system and in the bureaucracy’s peculiar interconnection with the political system.

The president does not have the same position with respect to the nation’s executive branch employees that a private sector chief executive has over a company’s employees. Through the legislative process, Congress controls the structure of federal agencies. It sets the budgets under which they operate, as well as the size of their staffs.The president, of course, can (and does) propose legislation and has strong bargaining powers in dealing with Congress. The courts have independent authority to oversee, and sometimes overturn, administrative actions. But the central reality of the federal bureaucracy is that, despite the president’s common title of “chief executive,” the bureaucracy is far more the creature of Congress. There is no better metaphor than what a visit to a cabinet secretary’s office during the Clinton administration revealed.Tucked behind the ceremonial office, in a small hideaway, the secretary kept a treadmill to get exercise and work off tensions.The treadmill was in a window facing the dome of the Capitol, with the House and Senate clearly visible.The secretary’s daily reality was much more a product of running on that treadmill toward Congress than of efforts to work with the White House and the president’s advisers.The president’s staff is too small and the president’s political agenda is too focused to permit much executive coordination from the center. Congress and, especially, congressional committees, frame much of the political reality of bureaucracy.

Add to that the powerful role that interest groups play in bureaucratic politics. Not only does the fragmented nature of Congress  create administrative fragmentation, but so, too, does the array of interest groups.There are few public services for which there is a broad political constituency. Even for those services designed to protect all citizens, like national defense, there are some interests that care far more deeply than others, like defense contractors where jobs and profits depend on government spending. Most public programs have relatively narrow political constituencies. Following these relatively narrow issues are relatively specialized media reporters. The result is often a hyperfragmentation of administrative agencies, the governmental institutions (like congressional committees), and highly specialized constituencies, all along individual issues. The issues tend to be matters about which some forces care very deeply and most others barely care at all.That further confounds the difficulty of creating any central chief executive role and focuses the attention of public bureaucracies into relatively narrow niches that match the driving political realities. The result is a collection of “issue networks” that define American bureaucracy.

These issue networks have two important implications for bureaucracy. One is that they create a substantial reservoir of political power. In a legal sense, administrators’ power depends on responsibilities delegated through law. In a political sense, their power also depends on the constellation of political forces that support their actions. Administrative agencies with powerful allies among interest groups and congressional committees can win funding increases and protection from attack. Those with weak friends can struggle. Administrative power, not surprisingly, has both a legal and a political face.

The other implication is that these issue networks tend to fragment bureaucratic power. There is really no such thing as “the bureaucracy.” The administrative apparatus is splintered among government’s vast array of functions and by the political supporters who line up behind them.The executive branch tends to mirror the jurisdictional lines of congressional committees far more than any  executive plan of administrative efficiency. Committees in action are usually subcommittees at work.Those subcommittees have jurisdiction over the programs that government agencies administer, their budgets, and the number of employees authorized. Senate committees play the key role in Congress’s confirmation of presidential appointees to lead cabinet agencies and their major components. Because power in Congress is so highly fragmented, so is its attention to public bureaucracy. And because other major elements of political power follow congressional jurisdictions, that means that the political realities for public bureaucracy produces a highly fragmented perspective as well.

Coordination problems plague complex organizations everywhere. The fragmentation of American political culture—and especially of Congress—multiplies the problem of administrative coordination. For political forces seeking to influence administrative action, however, the fragmentation is a blessing. It creates multiple points of access to the administrative system, and that makes it possible to short-circuit the often cumbersome legislative process to nudge bureaucratic decisions.




Bureaucratic Layers 

The bureaucracy, of course, is not an undifferentiated collection of administrators. There are important layers that affect its operations. Some come from the unusually deep penetration of political appointees into the American administrative system. Others come from layers that flow more naturally from the different functions of various individuals within the bureaucracy.


POLITICAL APPOINTEES

American bureaucracy is also distinctive for the sheer number of political appointees, who cascade deeper into the bureaucracy than in most other major democracies.The federal government has three thousand political positions in the executive branch; about  fifteen hundred of those are at higher levels. Approximately one thousand are leadership positions, including the secretaries of cabinet agencies, the administrators of major agencies like the Environmental Protection Agency and NASA, regulators at agencies like the Federal Trade Commission and the Federal Housing Finance Board, as well as ambassadors to foreign governments. As Paul Light has shown (see  Figure 2.3), the number has grown dramatically over time, far more rapidly than the increase in the number of cabinet departments.


Figure 2.3 Number of Federal Departmental Executives
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SOURCE: Paul C. Light, “The Changing Shape of Government,” Brookings Policy Brief #45 (Washington, D.C.: Brookings Institution, February 1999), at  www.brookings.edu/comm/policybriefs/pb45.htm.

Much of the increase in political appointments has come with the addition of more layers at the top. New positions like “principal assistant deputy under secretary,”“associate principal deputy assistant secretary,” “assistant chief of staff to the administrator,” and “chief of staff to the assistant administrator” have emerged.7 This stands in sharp contrast with many parliamentary governments, where only the top officials’ positions change hands when a new government takes power. In the government of Denmark, there is but a single political appointee—the minister—atop the career service. In the United Kingdom, there are a larger number of appointments, for both cabinet secretaries and confidential assistants. But career civil servants rise to very high levels of the government bureaucracy and face the constant challenge of balancing their professional judgment about how best to do their jobs with their constitutional obligation to follow the minister’s direction. That tension spilled over into the very funny BBC series Yes Minister, in which exasperated careerists constantly worked to keep government from (in their view) going off the rails. Given the tremendous number of political appointees in the federal civil service, it would be impossible to imagine doing that show about American government.

Americans’ distaste for bureaucracy has long led to large numbers of political appointees. They provide a new president with opportunities to reach deep inside every corner of the government and to put loyalists in charge. They provide a large number of positions with which to reward key campaign supporters. Some positions are even unflatteringly known as “turkey farms,” where unproven or less-skilled administrators can be appointed with reduced chance of doing serious harm. The positions also provide Congress an opportunity to poke into administrative nooks and crannies. And when the president and key members of Congress—and the relevant committees—disagree, the appointments provide a battlefield in which to fight over their differences.

The large number of political appointees brings three serious problems. One is that some appointees lack detailed knowledge and long-term experience in the agencies they are charged with managing. The second is that, by dipping several layers into the bureaucracy, the risk of conflicts with career administrators multiplies. Finally, many of these political appointees serve for relatively short periods of time—often just eighteen months or a little more. That creates a revolving door at the top, with new officials stepping in just as the outgoing officials are beginning to master their jobs.This sometimes has created recurring problems of competence and continuity in key positions. Critics have suggested that one of the causes of the Federal Emergency Management Agency’s grave difficulties in managing the response to Hurricane Katrina’s 2005 assault on the Gulf Coast was that agency administrator Michael Brown did not have the background for the job and had served a relatively short time before having to face the crisis.

The managerial case for shrinking the number of political appointees is powerful. But despite repeated campaigns to do so, there has been no progress. No president has been willing to ask political friends to leave their posts or to reduce the opportunity to reward allies. Congressional committees have jealously guarded the leverage the appointments process gives them. With the political stars lined up against reform, there is little prospect of it happening. Indeed, the very large number of political appointees is a symbol of the political crosscurrents in which American bureaucracy has always found itself.


OPERATIONAL LAYERS

Beyond the layers of political appointees, a different set of vertical layers tends to affect American bureaucracy. James Q. Wilson has pointed out that different officials at different levels tend to play very different roles.8 Bottom-level operators do the organization’s front-line work. Top-level executives direct the organization’s relationships with the environment, including with important political constituencies. In between, managers provide the crucial linkage between those responsible for the organization’s external relations and its internal operations. This analysis provides an important explanation of the performance problems that sometimes plague bureaucracies. After the space shuttle Challenger exploded in 1986, investigators found that superhot gases had penetrated the rubber seals on the rocket boosters and created a blowtorch on the side of the thin walls of the shuttle’s fuel supply, creating an enormous explosion. Worries from some of the shuttle’s contractors about the seals never reached top NASA officials. The reason, investigators found, is that NASA’s internal culture—and the choke points created by very different approaches of the agency’s operators, managers, and executives—hindered the flow of information. Critical facts that executives needed to make their decisions never reached them, because managers filtered out the warnings.9


These two sets of layers—political and operational—provide an important perspective to important forces shaping bureaucratic actions. They also afford keen insights into the performance problems that sometimes plague bureaucratic action. Together, they yield important clues into the operating realities of American bureaucracy.




Bureaucracy, Regulation, and the Courts 

American bureaucracy differs from that in other countries in another important respect.The courts play a significantly larger role in overseeing and sometimes in shaping bureaucratic action. In large part, this is because the judiciary is the check on the behavior of the other two branches. Since the bureaucracy sits at the intersection of cross-pressures from the presidency and Congress, disputes about which way to nudge the bureaucracy often end up in the courts. Moreover, since America’s separation-of-powers approach creates multiple venues for influencing policy, interests that fail to win their points with the president or Congress sometimes take their battles  to the courts instead, with the hope of winning arguments there that they have lost elsewhere. The federal courts have ruled that President George W. Bush acted illegally in conducting military tribunals for suspected terrorists held in Cuba at the navy’s Guantanamo base. They have overseen desegregation efforts in several local school systems and have supervised treatment at prisons that have been ruled substandard. Compared to most other nations, the courts in the United States play an unusually strong role in shaping administrative action.


THE COURTS AND REGULATORY POLICY

The courts’ role is most important in regulatory policy. Regulations are the central nervous system of most government bureaucracies. They shape what the bureaucracies do and how they do it. They transmit signals about desired action and shape the way that administrators exercise their discretion. Administrative discretion, after all, is a foundation of bureaucratic power. The posted speed limit on a road might be fifty-five miles per hour, but will a police officer pull over everyone driving above that speed? Will the officer provide drivers with a cushion of extra speed before making an arrest—and how large should that cushion be? What standard of treatment is acceptable within a prison? Just how “clean” does the water and air need to be? How much effort does an unemployed job seeker need to make to be eligible for continuing government support? In these and untold thousands of other daily decisions, government administrators exercise their discretion. In exercising their discretion, they are unquestionably exercising power. And in doing so, they inevitably create quarrels with those who disagree with their decisions.

The American system provides an unusually large number of avenues of complaint. Aggrieved parties can complain to the president and seek a change in law, but the president’s agenda is so crowded that it is hard to attract attention or sustained action on any but a tiny handful of issues. It is far easier to get attention in  Congress, but Congress is so fragmented that it is difficult to get the institution to act on specific concerns. The courts, by contrast, offer the opportunity for pinpoint action, for judges (especially at the federal level) can issue opinions on individual decisions by individual bureaucrats. Moreover, since the 1960s, the courts have broadened the rules of standing, and that has made it easier for more people to seek judicial relief.The basic rule is that only an aggrieved party can bring suit. But the courts have allowed more individuals to claim injury on a wider array of claims.They have allowed a small number of individuals to sue on behalf of large numbers of individuals who share their circumstances. Called “class-action suits,” these actions have significantly increased the leverage of special interests over administrative decisions.

These forces combined have made it possible for more people to contest more issues in the courts. The courts have been more willing to grant broader relief in these issues. The result has been a significant expansion of the role of the courts in administration. Many conservatives have harshly criticized this trend and have tried to push it back, but the basic trend toward the courts’ expanding role seems irreversible.

The judicial role in administration is subtle. The courts rule only on individual cases, on particular matters brought by individuals with a stake in the issue.They decide only on basis of process, not on substance. That is, they cannot overrule an administrator for making a wrong decision, only for deciding it in the wrong way. Of course, clever attorneys long ago determined how to translate any important substantive issue into a procedural question. And that has further opened the door to the courts’ growing role in administration. For example, experts in the environmental policy arena presume that interest groups will contest any significant new regulation. The issue is not whether but how the regulation will be contested in court. That means that Environmental Protection Agency regulators draft every new regulation, whether on clean air  standards or steps for cleaning up toxic waste dumps, not only with policy outcomes but also with near-certain litigation in mind.


PARTICIPATION IN REGULATORY AND JUDICIAL POLICY

Most people do not typically think about the regulatory or judicial processes as opportunities for public participation or for shaping policy. But to an unusual degree in the United States, that is precisely the case.

In the regulatory arena, the process creates numerous opportunities for the public to join in the debate. Most legislation requires administrators to perform certain actions, whether cleaning up the water supply, building new jet fighters, or distributing social insurance checks. Even though legislation can often be very specific, it frequently leaves large gaps in prescribing precisely what government bureaucrats need to do to manage the program.To fill in those gaps, agency officials write rules to prescribe bureaucratic action: to define when discretion is allowed, when it is not, and how the program must work. In writing these rules, the regulatory process spelled out in the Administrative Procedure Act provides multiple opportunities for input. Regulators publish draft regulations in the  Federal Register, the government’s official daily source for rules and notices.10 The process usually allows interested individuals a month or two to submit written comments, and regulators are obliged to review the comments before issuing final regulations. Any individual can submit facts or opinions on pending rules.

Of course, this is a very complex process.To participate requires knowing that a particular issue is in play, following the Federal Register closely to read the draft regulations, and the ability to write persuasive comments. This is a highly specialized and very complex business. Effective participation requires policy and technical knowledge and, especially, the ability (and often the contacts) to get the right information to the right people at the right time. That makes it hard for ordinary citizens to participate in most regulatory  issues. Most citizens, for example, do not know about the Federal Register, let alone read it regularly. On the other hand, it increases the influence of members of the issue networks, who have established relationships with each other—relationships that help ensure that interests know which issues are emerging, how they will take shape, whom to try to persuade, and what forms of persuasion are most likely to be effective. Influencing the regulatory process thus is largely an insiders’ game. It advantages those with the resources and ability to play it and those who are lucky enough to have cultivated the best relationships with the bureaucratic officials who will be making the decisions. That is one reason why former government officials, from both the executive and legislative branches, are in such demand as lobbyists. They know who to call and, when they telephone, their calls are more likely to be answered.

Of course, not everyone has that kind of influence, either because they lack the resources to play or because they do not have the right contacts. But the many doors of the American political system provide other opportunities for those without friends in power to nudge the bureaucratic process. Environmentalists unhappy with the policies of the George W. Bush administration successfully challenged clean air rules in court. Others sought relief at the state level, where they found officials who wanted to challenge the administration’s position. Ultimately, the regulatory process offers many opportunities to shape the administrative process.The nation’s intergovernmental system offers multiple regulatory arenas for action. Interest groups that lose at one level can often find another venue in which to influence the bureaucracy.

These multiple venues also provide additional points of access to the judiciary branch. In the mid-1990s, several state attorneys general began a series of lawsuits against major cigarette manufacturers. Their products, the attorneys general charged, were dangerous and were imposing substantial financial costs on state governments for the care of their citizens.This process of “adversarial legalism,” as  Martha Derthick describes it, produced dramatic change in national policy, including a $250 billion settlement to state governments and new restrictions on cigarette advertising. Derthick argues that this process produced an unusual means of reshaping policy. Instead of working through the typical course of lawmaking, with proposals debated and passed by legislatures and signed by executives, individual attorneys general (some of whom were appointed, not elected) turned the administrative process inside out through the judicial branch.11


The regulatory and judicial arenas are especially important in American politics. They provide important but subtle avenues for shaping policy. The Constitution provides for lawmaking through a process that centers on the executive and legislature.The inevitability of administrative discretion creates the need for regulation, and regulations create opportunities for judicial scrutiny. But because the process is highly technical and relatively invisible, it creates a game that advantages those with the resources and connections to play it well.That, in turn, multiplies the points of access into the system. Together, these forces increase the importance of issue networks in American politics.




Government by Proxy 

Compounding these complex relationships is the growing role of intergovernmental and non-governmental relationships in shaping public policy. Most of the discussion about American bureaucracy is  vertical. That is, it focuses on relationships from elected officials to top administrators and then from the top to the bottom of the bureaucracy. This is for two reasons. First, it captures administrative orthodoxy, which has long focused on how best to maximize efficiency. Analysts have sought the “one best way,” just as knights of old sought the Holy Grail. 12 The quest for bureaucratic performance has typically turned on how to structure public organizations to produce the best results, streamline rules, create the best budget and  personnel systems, and find the right balance between managerial control and operating flexibility. Indeed, the foundation of much of the “reinventing government” movement that swept the public sector in the 1990s was about how best to realign these relationships to flatten government—that is, to reduce the distance from bureaucracy’s top to its bottom—and to give bureaucrats more operating flexibility.13


Second, these vertical relationships have long defined the process of administrative accountability. In the American constitutional system, voters and elected officials have been able to trust the delegation of substantial power to bureaucrats (at least to the degree they trust them at all) only because the bureaucrats are held accountable for their actions. By law and constitutional practice, that accountability works through hierarchical authority: policymakers delegate responsibility and power to top bureaucratic officials; they, in turn, break down the administrative task into progressively smaller, manageable tasks; they assign responsibility for those tasks down the chain of command to specific members of the bureaucracy; and individual bureaucrats are responsible up the chain of command for the performance of their work.

In both operational and theoretical terms, it is a neat and clear notion. Vertical relationships, through hierarchy and authority, provide a straightforward way of answering the most important operating and political question of bureaucratic power: how to make bureaucracy strong enough to be effective but not so strong as to threaten democratic control. However, the operating realities of American bureaucracy have increasingly confounded this approach. Especially since World War II, American government has relied on a series of new administrative tools, which do not operate hierarchically or through authority. Many of them involve complex horizontal as well as vertical relationships. These tools therefore pose profound problems both for the effectiveness of government and for the eternal challenge of holding bureaucratic power politically accountable.




The Rise of Mixed Administrative Tools 

American government has always relied on a mixed administrative toolbox. With World War II, however, the government began relying increasingly on indirect tools—governmental mechanisms in which non-governmental partners became more responsible for the production of governmental goods and services.14 The government increasingly depended on contracts with private companies for weapons and munitions. When the war ended, the federal government used the same strategy for building the capacity to fight the cold war and create the space program. That helped create the “military-industrial complex,” about which President Dwight Eisenhower warned in his farewell address.

The same strategy spilled over to efforts to rid cities of blight and to reduce poverty. The federal government significantly expanded grants to state and local governments to pursue national policy. A combination of regulations, grants, and contracts shaped the environmental programs of the 1970s. A new generation of social regulations sought to make food and automobiles safer. Meanwhile, the federal government expanded the availability and reduced the cost of credit by subsidizing loans for college students, homeowners, and farmers. A “government by proxy” movement has spread, with more of government’s administrative responsibilities shared with private companies and among the various levels of government.

Two important forces lay behind this movement. One was the ambition to increase the size and reach of government. Given the historic American nervousness about bureaucratic power, it was far easier to create new programs if their management did not require a substantial increase in the government bureaucracy. The United States did not create the substantial public health system of many European governments. It did, however, promise to provide health care for citizens over the age of sixty-five (through Medicare) and to poor citizens (through Medicaid). The government did these things  with programs that by 2005 grew to 21 percent of the budget ($515 billion), in a peculiarly American strategy: the agency funds the programs but does not deliver it. The federal agency responsible for the program, the Centers for Medicare and Medicaid Services, employs just over four thousand persons, or less than 0.3 percent of all federal workers. That is because a vast and complex network of state governments, private and non-profit health care workers, and for-profit financial accounting firms are actually responsible for providing the goods and services. In fact, most persons receiving Medicare and Medicaid services do not meet government employees as they receive care. Instead, they work with private (and sometimes non-profit) doctors, hospitals, and clinics, who are paid through a network of for-profit financial intermediaries who collect the bills and process the payments. In the nation’s space program, 90 percent of the space shuttle budget is spent through contractors, who also dominate the production of military weapons and supplies.

It is very difficult to measure the size of this indirect service system, compared with the more traditional system that relies fundamentally on hierarchical authority. The government does not keep its books in a way that allows good comparisons among these tools. In fact, the government does not even provide reliable statistics on the number of contracts and the amount of government spending through contractors. But, as the Medicare and Medicaid programs make clear, these strategies are important and their significance is growing.

The other important force is the belief that the private sector works better than the government: that it is more responsive and, especially, more efficient. The growth of public programs and government bureaucracies in the 1960s sparked a backlash in the 1980s, when the Reagan administration led a major campaign to shrink government by turning as many programs over to private companies as possible. Similar movements were occurring throughout the world, starting in New Zealand and the United Kingdom. But these  were very different movements because the public sectors in these nations, as in many other countries, were substantially larger than in the United States. The British and New Zealand governments shrank by selling off state-owned airlines and utilities, which the American government never owned to begin with. These governments earned a global reputation as reformers, but even after their burst of reform, their public sector was actually larger than in the United States: in 2004, government spending was 44 percent of the gross domestic product in the United Kingdom and 37 percent in New Zealand, compared with 36.5 percent in the United States.15


Perhaps paradoxically, other nations sought reform by trying to shrink their governments closer in size to the American government, where citizens have never much liked their government to begin with. In the United States, privatization—turning important government functions over to the private sector—became an ideological movement embraced by conservatives. They believed that smaller government was better and that the private sector could do anything the government did far more effectively. Therefore, they argued, the nation should turn over as many functions as possible to the private sector. For those functions that remained within government, the government should administer the programs through the private sector, especially through contracts. For one leading champion of the approach, E. S. Savas, privatization was “the key to better government.”16





Implications for American Bureaucracy 

Debate about American bureaucracy is challenging because it is always—as it always has been—part instrumental (how best to do government’s work) and part ideological (how to control and limit bureaucratic power). The government-by-proxy movement that began in earnest during World War II reached maturity by the end  of the twentieth century. It is hard to find any significant government good or service that is produced within the confines of a single government bureaucracy, and the government manages a growing number of important programs through highly complex public/private/non-profit networks. From health care and welfare programs to national defense and space, from emergency services and housing programs to transportation and sanitation, there is virtually no nook or cranny of American government that is not intricately interwoven in complex partnerships.

The reasons for this complexity are varied. It has been easier to expand government’s reach than its bureaucracy. Ideological pressures make it easier to expand government through partnerships with the private sector than through direct service delivery.The inherent complexity of many programs, like launching the space shuttle or building planes nearly invisible to radar, demand sophisticated private sector expertise.The pressures for self-government leave several programs in the hands of federal, state, and local governments that share responsibility for many programs. All of these issues have framed some very interesting normative debates, including whether the design of the system produces efficient, responsive services.17


Though there is a debate about whether the spread of government by proxy is a good or a bad thing, it has become a large, widespread movement that is unlikely to retreat. That movement, moreover, creates important challenges for democratic control of bureaucracy. The traditional American strategy for empowering bureaucracy enough to be effective without creating power that threatens democracy is the collection of vertical relationships, through hierarchy and authority, that define and limit power. The spread of government by proxy, however, undermines those vertical relationships. In some cases, it substitutes for vertical relationships new, horizontal ties among multiple organizations that share responsibility for producing public programs.

In all cases, this movement is creating important challenges to American bureaucracy. On the operational side, the more organizational units that are involved in the service delivery system, the more daunting it is to marshal the right collection of organizations and focus their energy on getting the job done. At the extreme are cases like the government’s failed response to Hurricane Katrina, in which the Senate Committee on Homeland Security found a “failure of government at all levels to plan, prepare for and respond aggressively to the storm.” (The committee might have added that Congress was also to blame.) The challenges were so substantial that, even a year later, the committee concluded that the United States remained “a nation still unprepared.”18 Complex interorganizational partnerships are harder to structure, to focus on a shared goal, and to manage in a way that consistently produces high levels of service.

On the political side, these partnerships are hard to control and hold accountable. When the production of public services involves partnerships, it is inevitable that multiple and potentially conflicting incentives distort the focus of the programs. No government contract with a private supplier can fully substitute for the democratic controls within a government bureaucracy. No intergovernmental grant or agreement can enforce a uniform interpretation of the public interest across multiple federal, state, and local governments.




Conclusion 

This does not mean that democratically accountable, high-performing systems are impossible in the emerging constellation of American bureaucracy. It does mean, however, that the systems are inherently more problematic than straightforward administrative systems shaped by vertical governance arrangements. Given the scale and scope of America’s service system, a retreat to these earlier systems is impossible. And given the complexity of these systems, it is impossible to layer the old vertical governance system, based on hierarchical  authority, atop a system that is increasingly horizontal and based on market-based or politically driven bargaining. That, in turn, means that the greatest challenge for American bureaucracy is devising an approach to the special governance challenges of government by proxy: building a system that is competent in delivering ambitious services; pursuing effective coordination among related but sometimes only loosely connected organizations; and ensuring democratic accountability in a system fraught with centrifugal forces.

The situation, of course, is full of irony. In many ways, the dilemma is the result of the collision of the growing ambitions of Americans for a more expansive menu of services with the continuing struggle to limit the power of the nation’s “most dangerous branch.” In this quest, the United States is not alone. Many governments around the globe, even in Scandinavian nations where support for government programs and the bureaucracies that run them is very strong, are increasingly building partnerships with non-profit organizations to assist in the delivery of public services.The United States, however, is perhaps the world’s leader in pioneering interorganizational, intergovernmental relationships of such complexity. As the world’s nations struggle to deal with ever-larger issues and to satisfy citizens whose appetite for taxes is not keeping pace, American bureaucracy might become an international model: not so much one to be copied, but one that charts the land mines of a complex, interconnected service network.

As the United States works to master these challenges, it can draw on the great reservoir of pragmatism and inventiveness that has helped shape not only American government in general but also American bureaucracy in particular. It is a system that has insisted on competence but often prioritized accountability. It is a system that insists on tight command but which nevertheless provides multiple points of access to the administrative system. It is a system where multiple voices and multiple players make it difficult to judge results and define the public interest. But it is also a system that has  proven remarkably robust in creating a bureaucracy that, despite the frequent complaints of citizens and the recurring investigations of reporters, works remarkably well much of the time.

The Founders dealt with the issue of bureaucracy largely by writing around it. It has long been the great residual of American politics, the repository of power (and conflict) that has defined much of the nation’s growth and direction. Ensuring bureaucracy’s effectiveness in an increasingly complex system, while controlling its power, is perhaps the most important challenge to American government for the twenty-first century. How the nation resolves this issue will define much of the behavior and performance of the nation’s other institutions.






CHAPTER 3


The Legal System
 Lawrence M. Friedman


All legal systems are distinctive in some ways, and America’s is no exception. Lawrence Friedman shows that American law, although owing much to its English common law heritage, has been constantly shaped and reshaped by the special conditions of a remarkably diverse, dynamic, and market-oriented nation. In recent decades, the legal system has been driven by individualistic demands for “plural equality” overcoming the legacy of slavery and extending new rights to many different groups. It has also experienced an explosion of law and litigation into all areas of American life led by a rapidly growing legal profession that plays a powerful political as well as professional role.




Historical Background 

LEGAL SYSTEMS, LIKE LANGUAGES, CAN BE GROUPED INTO FAMILIES traceable to a common ancestor. The American legal system is part of the common law tradition. Essentially, America’s legal system, like its language, was an inheritance from Great Britain. The early settlers in the seventeenth century were mostly English, and though few, if any, were lawyers by trade, they still brought their habits, customs, ideas, and ways of thinking about law and law enforcement with them to the New World. In contrast, most legal systems in Europe and Latin America are civil law systems. These systems also have a common heritage; and that heritage is different in many ways from the common law heritage. The civil law systems, in modern times, are organized around carefully crafted codes that set out fundamental principles of law. Much of the common law, on the other hand, has  never been codified; the judges themselves developed the essential rules and principles in the course of deciding actual cases. Historically, common law and civil law trials have followed rather different procedures; the common law was basically fixated on the spoken word: testimony, cross-examination, and the like. The civil law preferred the written word: documents and files. Additionally, the jury is a common law institution; most civil law systems have no jury.

The common law systems originated in England; all common law countries were once colonies of Great Britain, or colonies of colonies—examples include Canada, Australia, Jamaica, and Barbados. But the various common law systems have been going their own way for quite some time. They are now in many ways quite different from each other, despite their common origin. On the other hand, common law systems and civil law systems have been becoming more similar under the pressure of similar problems and conditions in a highly technological world.

Even before the American Revolution, the laws of the various American colonies veered significantly away from the law of England and, as a matter of fact, from each other. The differences were exacerbated by independence in the years that followed. The institutional differences were most glaring.While England had a unitary legal system, the American system was federal, a quarrelsome collection of small sovereignties, jealous of their individual privileges and resistant to English authority. The United States had a written constitution ; Great Britain did not. In the United States, a powerful tradition of judicial review evolved: the right to declare acts of Congress, the states, and other organs of government illegal or unconstitutional. England, on the other hand, evolved a doctrine of parliamentary supremacy: no judge had power to question or overrule a solemn enactment of Parliament. Another peculiarity of the American system is how judges are chosen. While British judges, American federal judges, and the judges in a handful of states (Massachusetts, for example) are appointed, in the rest of the states, citizens are asked to  vote for their judges—from municipal court judges all the way up to justices of the state Supreme Court.This practice dates from the first half of the nineteenth century. It developed as a response to a sober realization: though judges insisted they were neutral and objective, they were in fact powerful men whose decisions shaped public policy. The best way to control that power, people thought, was to subject these judges to the will of the people, just like other power-holders in government.

These institutional differences between England and the United States were and are important, but not as important, perhaps, as the  social differences between the two societies. British society was highly stratified in the nineteenth century. The government was a monarchy, and a small group of elites, the landed gentry, owned virtually all the land and held virtually all power in the kingdom. Even in the colonial period, no nobility or landed gentry dominated life on this side of the Atlantic. On the contrary, land was abundant, especially after the settlers succeeded in dispossessing the native tribes.1 In the northern colonies, people lived in small farm villages; the ordinary family owned a farm outright and paid no rent or tribute to some overlord. This social fact, more than anything else, molded the social system, and the legal system as well, as it evolved to meet the needs and demands of colonial society. Thus, in England, when a landowner died without a will, the eldest son inherited. This system—primogeniture—had an important social function: it preserved the great landed estates intact as much as possible. But primogeniture was pointless in the northern colonies, where there was land to burn, no great landowners, and no vast estates; primogeniture died out or never existed in these colonies.

Primogeniture lingered longer in the southern colonies, and this too is understandable. Here, in a milder climate, a system of large plantations developed. The lives of men like Washington and Jefferson were more like the lives of the English landed gentry than the lives of New England farmers. Unlike England, however, it was  gangs of black slaves, not tenant farmers, who worked their land. Slavery, and the body of law regulating it,2 became a vital aspect of economy and society in Virginia and the other southern colonies. The American law of slavery was developed from scratch in the colonies; there were no slaves in Great Britain. Some of the basic rules of the law of slavery would have a long-term impact on American society: for example, the rule that children of a slave woman would themselves be slaves, regardless of who the father was. This rule had an obvious economic advantage for slave owners; it also fostered the attitude that any admixture of black blood outweighed, socially and legally, a person’s white ancestry and blood. Light-skinned or dark, all children of slaves were legally slaves, as were most blacks, of whatever shade.

Essentially, then, American circumstances molded American law. Of course, the English background was significant—it provided the framework, the basic plan, and the basic institutions—but social conditions were also and always decisive. Ideology was also meaningful. The law of Massachusetts Bay cannot be understood without reference to the intense religious zeal of the settlers, or at least that of their leaders and magistrates. Religion played and continues to play a key role in American history, and in the history of American law.




The Nineteenth Century 

At the beginning of the nineteenth century, the United States was a small country, a string of settlements hugging the seacoast; by the end of the nineteenth century, it was an urban, industrial continent and an important player in world politics. As a mature capitalist society developed, it created mature capitalist law—on corporations, commercial transactions, patents, copyright, banking, and antitrust. Legal scholars tend to focus on great constitutional cases; but probably no single Supreme Court decision had as much impact on economy and society as the invention of conditional sales and chattel mortgages, humble devices that allowed farmers to buy tractors  on time and city folks to get sewing machines and pianos.The bulk of the work of the courts reflected society’s business—debt collection, land title disputes, and affairs of corporations and partnerships.

Family law and criminal law were also transformed in the nineteenth century. Under the common law, married women had no rights to own, buy, sell, or control their property; husband and wife were one flesh, but the husband owned and controlled their worldly goods. From the middle of the nineteenth century on, the states got rid of this ancient doctrine of coverture. Much earlier than England, too, states allowed spouses to sue in court for divorce. And, beginning with Massachusetts in 1851, couples were able to adopt children formally and legally (in England, legal adoption of children was not available until 1926). Family life was changing dramatically; yet the key issue here, perhaps, was inheritance of property. In America, ordinary families owned a farm, or a lot in town.Thousands of children were orphans, raised by family members or friends; in a restless, mobile society, many marriages collapsed; and people (mostly men) formed new attachments and started new families. Divorce was the gateway to remarriage, clarifying rights of inheritance and property rights; and adoption laws had a similar impact.3


The criminal justice system, too, was transformed in the nineteenth century.4 The changes reflected deep structural changes in society. Punishment in the small communities of early New England relied heavily on stigma and shame. Everybody has heard of  The Scarlet Letter; tourists to colonial Williamsburg pose for pictures with their heads in the stocks. Indeed, colonial punishment was always a public spectacle. Whipping took place in the town square; there too was where the condemned were hanged for their crimes, often after a speech confessing their sins and begging God’s mercy in the shadow of the gallows.The system was rooted in community life and depended on the power of community opinion.The growth of big, raucous, brawling, riotous cities, crowded with immigrants, taverns, brothels, and slums, seemed to render this system obsolete.  From England, American cities borrowed the idea of a paramilitary force, the urban police, to patrol the cities and keep rioting under control.To replace community punishment—and to replace the gallows, which was used for fewer and fewer crimes—states began to build huge walled structures, which they called penitentiaries. Now for the first time, locking men and women up for years became the basic form of punishing those who committed serious crimes.

In the first half of the nineteenth century, slavery dominated public debate. Before the Revolution, every colony had slaves; but after the Revolution, the northern states abolished slavery, sharpening the division between slave states and free states. In the North, apprenticeship and indentured servitude (a form of temporary slavery) died out along with slavery. Workers in the North, on farms or in factories, were wage earners; in the South, slavery was vital to the economy, and even more crucial to the culture and social system. Consequently, it was crucial to the legal business of the South. The federal system was a house divided against itself; as the country expanded, new states were admitted to the union, threatening the delicate balance between slave states and free states.
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