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INTRODUCTION





This is a story about control. My control.


Control of what I say. Control of what I do…


Are we ready?


JANET JACKSON, “CONTROL”




WEDNESDAY, MARCH 4, 2020, was like a homecoming on the plaza of the Supreme Court. It was the day the Court would hear oral argument in June Medical Services v. Russo, a challenge to a repressive Louisiana abortion law. The two of us lingered in the crowd, overlooked by two marble statues: a female figure, Contemplation of Justice, and a male figure, Guardian of Law.


Embracing old colleagues, we posed for photos and were handed brightly colored placards declaring that all women have a right to abortion. It was so unseasonably warm that we didn’t need the turquoise beanies handed out by supporters. Still, we grabbed them as a souvenir of our days as lawyers at the Center for Reproductive Rights during its early years.


Once inside the Court’s marbled hallways, we waited to be let up the sweeping staircase and into the courtroom. We reminisced with one of the parties in the case, Michael Rothrock, about his mother, Robin, a Louisiana abortion clinic owner whose strong sense of justice and quick wit had made her one of our favorite clients in our legal battles. We embraced colleagues from the ACLU’s Reproductive Freedom Project, who had lined up outside the Court at four a.m. that morning in order to get one of the few seats inside. After wishing good luck to the attorneys from the Center for Reproductive Rights arguing the case, we passed through a final set of metal detectors and followed the federal marshals to our assigned seats.


“Oyez, oyez, all rise.”


Underneath the conviviality and ritual lay a grimness and fear. Here we were at the Supreme Court, fighting to save abortion rights. Again. Would this be the case where the Court overturned Roe v. Wade (Roe), the 1973 decision that legalized abortion nationwide?


We had both been here many times before. Kathryn—Kitty—had convinced the Supreme Court to preserve abortion rights in Thornburgh v. American College of Obstetrics and Gynecologists in 1985. Six years later, back before the Justices and armed with a bold legal strategy, she successfully persuaded the Court to preserve Roe’s core principles in Planned Parenthood v. Casey (Casey). That same year, she cofounded the Center for Reproductive Rights (the Center), the leading reproductive rights nonprofit law firm where Julie and hundreds of other attorneys over the years would be trained in cutting-edge litigation and advocacy to advance reproductive freedom.


In the immediate years following Casey, each of us worked on a number of other reproductive rights cases that the Center filed in state and federal courts. Julie moved to Ireland and argued against that country’s total ban on abortion at the European Court of Human Rights, while participating in efforts to liberalize abortion laws worldwide. We had closely followed and supported Supreme Court arguments in many other abortion and women’s rights cases. We had marched and voted and then marched again. Wash, rinse, repeat.


Every time the Supreme Court hears an abortion case, it brings out crowds and marches, increased public debate, and anticipation that this time might be the end of the abortion protections first established in Roe. As the Court has steadily become more conservative, and more anti-abortion, women’s rights supporters have become increasingly anxious about “saving Roe”—with good reason.


Fixated on the Supreme Court, legislators in red states continuously lob opportunities for the Court to consider laws that are passed simply to provide a chance to turn back the clock on Roe’s protections. These anti-abortion trial balloons demonstrate utter contempt for existing law—for example, by banning abortion within the first trimester—and are so blatantly unconstitutional that they would not be put on a first-year law school exam. Yet they serve the purpose of firing up a zealous anti-abortion base and, more importantly, might lure the conservative courts to further narrow abortion rights.


American politics have become more polarized in the past decade, and the chasm that separates the two sides of the divide on abortion is unrivaled. Abortion rights have been fought over in courtrooms, hospitals, and parking lots. The vitriol and violence associated with abortion access—from clinic blockades to bombings and assassinations of doctors and clinic staff members in their homes, workplaces, and churches—have few parallels. In Congress, at state and local levels, and worldwide, there is little to no compromise on abortion.


Although Roe dramatically liberalized access to legal abortion in 1973, since then, politicians of every stripe have moved to limit abortion access in the majority of states. As a result, abortion rights and services have been disappearing before our eyes. For marginalized women and disproportionately for women of color, inequities in access to health care services overall impose limitations on the ability to obtain an abortion. Every time the courts or legislators allow a restriction on abortion, the impact falls even harder on women who struggle for basic services as a result of structural racism, poverty, or youth. These restrictions also perpetuate negative stereotypes about women’s identities, lifestyles, and cultural traditions.


For decades we have been litigating, discussing, and strategizing together about the best ways to protect and expand reproductive freedom. Controlling Women is the result of our work together in courthouses and conference rooms, on planes and trains, and over meals and drinks with groups large and small, working to define a way forward for gender equity, all as conservative forces push us backward.


Courts have played a central role in defining the scope of abortion access. As we have been fighting to protect Roe and its progeny, abortion protections have been whittled away with alarming precision. A new ultra-conservative majority now dominates the Supreme Court, placing these rights on the edge of a cliff. Nearly a third of the states have laws to abolish legal abortion that could immediately be triggered at the moment Roe is overturned, or soon thereafter. On the bright side, several blue states have state constitutions or laws further protecting abortion rights—a set of suspenders for when the Supreme Court loosens the belt on Roe.


This legal history has shaped abortion rights and strongly influenced both the progress and the setbacks of our movement; it provides valuable lessons for the future. But it’s not all about Roe, nor just about abortion litigation. Importantly, we’ve learned that we cannot allow vital reproductive freedoms to twist and turn on the vagaries of legal decisions or the whims of Supreme Court Justices. Neither can these important freedoms depend, like Roe, solely on concepts of privacy. We need to think more boldly and broadly if we are to advance gender equity and human rights.


We are lawyers and also activists, so we know that multiple strategies are needed. Therefore, we also propose diverse ways to gain access to abortion and a wider range of reproductive freedoms. These strategies are influenced by the stories we will share about women and girls who have faced barriers to making private and intimate decisions about their health and lives, and the courageous medical practitioners providing services in the face of government-imposed obstacles, violence, and acrimony from abortion opponents. Controlling Women offers an opportunity to dream bigger, think differently, and bring in new allies.


Abortion rights go hand in hand with a broader agenda that decries the racial inequity, homophobia, and transphobia that are so intertwined with misogyny. We recognize that transgender men and non-binary people (TGNB) also seek abortions. Therefore, where possible, we use gender neutral language. Nevertheless, we emphasize throughout that misogyny, discrimination, and control of women are the foundation of anti-abortion sentiment.


It is clear to us as feminists that reproductive freedom is vital in order for everyone to be able to live their fullest lives, join the workforce, control their family size and timing, and have the best chance of participating equally in all aspects of society. Controlling Women aims to lay bare what’s at stake and to create a widespread understanding of what we must do now to bring reproductive freedom in from the cold.















CHAPTER 1



GENDER, SEX, RACE, AND POWER


WHY ABORTION MATTERS




I am not free while any woman is unfree, even when her shackles are very different from my own.


AUDRE LORDE




THE ISSUE OF abortion at its core is a question about control. It’s about who holds the power to make fundamental judgments for others. Although people may disagree on many key life decisions—whom to marry, what religion to follow, or how to educate our children—rarely are strangers allowed to have authority over others’ intimate life decisions as they are when it comes to pregnancy.


Abortion is a common medical procedure. Approximately one in four women in the US will have an abortion by age forty-five. While the majority of women in the US will never themselves need an abortion, nevertheless it is a defining issue in the gender wars in the US and worldwide. For decades, abortion has served as a litmus test for US Supreme Court Justices, presidential candidates, members of Congress, and even candidates in local school board elections.


Neither of us has ever personally needed an abortion, and at this stage in life we never will. But we have dedicated decades to litigating, lobbying, and planning for the expansion of abortion rights. For most of that time, the future of Roe was the dominant question: Would Roe remain the law, or would new conservative Supreme Court Justices decimate it?


Why does abortion matter so much and to so many? What is really at stake in the abortion debate and for whom? What is underlying a debate that on its surface is too often portrayed as women’s rights versus fetal rights? Is this fight really about protecting religious or moral values or women’s health, or is something bigger imperiled by denying women control over their bodies and their decision making? What does it say about a country’s values when it bans or severely restricts access to legal abortion?


The debate over abortion in America and, indeed, worldwide, has largely been discussed in terms established by the anti-abortion movement. If, as the saying goes, imitation is the sincerest form of flattery, then the abortion rights movement should be pleased to see its opponents adopt a “pro–women’s health” rhetoric in recent years. But the abortion debate is not about the safety of a routine medical procedure. Abortion is safer than childbirth, and safer than many other routine health services that are regularly performed in clinics and outpatient centers across the country, such as colonoscopies and dental surgery. If women’s health were truly the goal, then the expansion of the Affordable Care Act and Medicaid, greater support for research and services for cancer and heart disease (the leading causes of death for women), and greater access to mental health care would be the top priorities.


Nor is opposition to abortion really about the protection of life. Many who claim to be “pro-life” oppose policies that protect life, such as elimination of the death penalty, gun control measures, and expansion of affordable health care. Similarly, the belief that life begins at conception and that the state needs to protect “innocent life” or fetal rights is not the bona fide reason why abortion is such a contentious issue. If it were all about protecting “babies,” there would be more emphasis on reducing infant mortality, which is at crisis levels, particularly for infants born to Black women, impoverished women, and teens.


Jerushah Duford, the granddaughter of televangelist Reverend Billy Graham, agrees. She recently challenged anti-abortion evangelicals to redefine “pro-life” to apply to more than fetuses. “I genuinely wish the Democratic Party would have a greater value for life inside the womb,” Duford said. “Yet I equally wish the Republican Party would place a greater value on life outside the womb. You cannot choose just one and define yourself as pro-life.”


Despite many protestations to the contrary, abortion is not predominantly a religious issue. Certainly, religious beliefs or words from the pulpit can influence a person’s opinion of abortion. As part of a reproductive imperative, many religions espouse “be fruitful and multiply” as a direct commandment. And some religious groups remain pretty solidly anti-abortion: about three-quarters of white evangelical Protestants (77 percent) think abortion should be illegal in all or most cases. In contrast, the significant majority (83 percent) of religiously unaffiliated Americans say abortion should be legal in all or most cases. But abortion views are more complicated than a split of the God-fearing versus the godless.


For instance, while the political movement against abortion is fueled by leaders of religious groups, particularly Catholic, Mormon, and evangelical churches, individuals of faith can, and often do, hold beliefs that conflict with those of their religious hierarchies. Of course, women of all faiths have abortions—when it comes time to make a personal decision, religious beliefs can be more nuanced.


Additionally, religions of the world are not uniformly anti-abortion in their beliefs, even though the loudest or most politically powerful anti-abortion religions often drown out other voices. Many mainstream Protestants—Methodists, Episcopalians, Presbyterians—members of Reform and some Conservative Jewish communities, and Buddhists, for example, believe that in certain situations abortion is either mandated or the preferable moral option in difficult circumstances. Those who oppose abortion support only some religious views (their own) and too often use “religious liberty” as a hatchet to ensure that others with contrary positions are unable to act on them. In the process, they diminish not only reproductive freedom but also the religious freedom of those whose views conflict with their own strident beliefs.


No one in the abortion rights camp is arguing that religious women must have abortions against their will. It’s about options and choice: “Not the church, not the state, women must decide our fate” and “If you don’t support abortion, don’t have one” are chants that echo through rallies. Indeed, the right to pray and believe as you wish is protected by the free exercise clause of the First Amendment, and like most abortion rights activists, we respect that mandate.


AT ITS CORE, the abortion debate is an embodiment of the conflict between traditional and more modern concepts of gender roles. In its darkest corners, the abortion debate is about controlling when and with whom sex is appropriate, and when and with whom one has babies. A woman is unfairly branded by the sexual and procreative decisions she makes: married or spinster, saint or sinner, Madonna or whore, selfless mother or welfare queen.


For hundreds of years, until the last several decades, gender roles were clearly defined and enforced by law. A man was expected to make key family decisions, enter the world of work, and provide financially for his wife and children. A woman’s role was to bear children and be the primary caretaker of her husband and children, often while working outside the home and providing financially for her family as well. Legally, men had an exclusive right to own property and make all important decisions for their wives and families. Women could not even retain the wages they earned. And those who did not fit into the gender binary were overlooked or ostracized.


As Justice William Brennan explained in Frontiero v. Richardson, one of Justice Ruth Bader Ginsburg’s early victories from her days at the ACLU,




There can be no doubt that our Nation has had a long and unfortunate history of sex discrimination. Traditionally, such discrimination was rationalized by an attitude of “romantic paternalism” which, in practical effect, put women not on a pedestal, but in a cage. Indeed, this paternalistic attitude became so firmly rooted in our national consciousness that, 100 years ago, a distinguished Member of this Court was able to proclaim:


Man is, or should be, woman’s protector and defender. The natural and proper timidity and delicacy which belongs to the female sex evidently unfits it for many of the occupations of civil life. The constitution of the family organization, which is founded in the divine ordinance as well as in the nature of things, indicates the domestic sphere as that which properly belongs to the domain and functions of womanhood.… The paramount destiny and mission of woman are to fulfil the noble and benign offices of wife and mother. This is the law of the Creator.





The vestiges of this patriarchal legal system remained in place well into the early 1970s, when RBG and other women’s rights advocates successfully dismantled much of it. While many sexist legal structures were invalidated or diminished, gender bias in the law endures, particularly when it comes to abortion restrictions. Moreover, some of the cultural expectations of women and men have had greater staying power and are deeply entwined with views on abortion.


The research confirms that those who oppose abortion are more likely to be married, have larger families, and participate in religions that perpetuate traditional gender roles. A wide range of conservative groups that draw on doctrines of evangelical or fundamentalist Christianity espouse these traditional views of men and women’s differing roles in society and see opposition to abortion as an important part of those values. Childbearing is the goal of heterosexual marriage, with each partner expected to play an ascribed role: woman as mother and caretaker, man as breadwinner and spiritual guide. For example, the beliefs of People of Praise, the insular religious group to which Supreme Court Justice Amy Coney Barrett belongs, include “a strict view of human sexuality that embraces traditional gender norms and rejects openly gay men and women.” Despite Justice Barrett’s prominent role in the workplace, her religious community is run almost entirely by men and dictates that a husband’s responsibilities include “correcting his wife should she stray from the proper path.” These gender stereotypes not only limit women’s choices they also hamstring men by reinforcing a gender binary that limits choices for everyone from the moment a baby is assigned a pink or blue onesie.


Notably, this traditional view, which places motherhood on a pedestal, applies nearly always only to white women. Since the founding of our nation and the days of slavery, Black women were expected to help white women with childbirth and parenting, while their own roles as wives and mothers were entirely disregarded. Equally problematic, Black mothers, particularly those who are poor, have been devalued and penalized. For centuries, they have been subjected to rape and forced or coerced sterilization, disproportionate removal of their children through child endangerment laws, prohibitions on interracial marriage, and inequitable enforcement of welfare rules. They have also been targeted unfairly with criminal prosecution for drug use and other behaviors during pregnancy.


To counter this systemic racism and exclusion of Black women, we must, as law professor Dorothy E. Roberts argues, expand “the meaning of reproductive liberty beyond opposing state restrictions on abortion to include broader social justice concerns.” Reproductive rights are only truly accessible when women of all races are able to make the decision to choose to have a family. While polling shows that the majority of Americans support abortion rights, nonetheless many fail to recognize how out of reach abortion and reproductive health care are for the most vulnerable women, and how imperiled those rights now are for all women, particularly for women of color.


As Roberts and others in the reproductive justice movement have counseled, reproductive freedom cannot be just about access to contraception and abortion. Decisions about whether to start or add to one’s family cannot exist in a vacuum. Women also need access to full maternal care, child care, and other family friendly policies at work as well as the ability to live in safety, provide an education for their children, and have the social and economic means to raise them.


In contrast to those with views that would limit reproductive freedom, research confirms that abortion rights supporters embrace the reality that women work outside the home, expect or hope that both parents will share child-rearing responsibilities, accept sex before marriage, and support LGBTQ+ identities, marriage, and parenthood without bias. They believe the availability of abortion is crucial to ensuring that women can determine their own path in life when facing an unplanned pregnancy. The question becomes whether a pregnant woman or one raising a child can make the same choices that men or other women who have no caretaking responsibilities make: where and when to work, get an education, marry, and participate in community organizations and religious life, or not.


We recognize that being a parent can be a tremendously fulfilling part of life: we have both experienced enormous happiness in mothering even as we are aware of how oppressive cultural expectations around motherhood may be. If a woman is not able to control when, whether, and with whom she has children, her ability to fully participate in all aspects of life is limited. In short, abortion matters because it is about dignity, equality, and the chance to fully participate in and control the direction of one’s life.


As Justice Ginsburg noted when urging the Supreme Court to ground abortion rights in the Fourteenth Amendment’s Equal Protection Clause rather than the right to privacy, as was ultimately done in Roe,




the conflict… is not simply one between a fetus’ interests and a woman’s interests, narrowly conceived, nor is the overriding issue state versus private control of a woman’s body for a span of nine months. Also in the balance is a woman’s autonomous charge of her full life’s course… her ability to stand in relation to man, society, and the state as an independent, self-sustaining, equal citizen.





Justice Ginsburg knew this from her own life experience as a lawyer during a time when women, particularly mothers, were rare in the profession. Her deep understanding of the legal framework of gender stereotyping further informed her certainty that this was not a debate that could be reduced to woman versus fetus—a uniquely false dichotomy since, of course, the fetus is entirely dependent upon the woman.


Although Justice Harry Blackmun, the author of Roe, initially grounded the abortion right in privacy, by his later years on the Court he agreed with Justice Ginsburg that abortion restrictions were grounded in outmoded assumptions about gender roles that implicated the Equal Protection Clause of the Constitution.


FOR SOME WOMEN, the question of abortion is how to balance employment, education, or other life goals with being a parent. For others, the question is whether to become a parent at all, or how many children to have. Nearly 60 percent of women who have abortions are already mothers at the time they seek abortions, and most need to continue to work, whether or not they have another child.


Evidence shows that there are a diverse range of reasons that influence an individual’s decision to seek an abortion or continue a pregnancy to term. The factors that shape the decision are as varied as the individual’s situation. Does she have the support of a partner or family, or is she on her own? Does she face financial constraints or housing or food insecurity? How will having a child affect her ability to hold onto her job or advance in her workplace, especially when data show far less career advancement for women with children? Does she have responsibilities for her existing children or other family members? Does she believe she is too young or too old to have a child? Does the fetus have anomalies that will severely affect its quality of life or demand care that the family cannot afford or manage? Will carrying the pregnancy adversely affect the woman’s health or future fertility? Or does she simply not want a child at this time in her life? For many women, a dearth of quality, affordable child care and paid maternity leave can also affect their choice.


We know that restrictions on abortion and contraception most severely affect those who have the least access to health care and social supports, particularly low-income women, who are disproportionately Black, Latinx, Indigenous, and Asian American Pacific Islanders (AAPI) and face structural racism. Teenagers, rural women, immigrants, and those living in abusive relationships encounter additional barriers as well. Too often people with disabilities are viewed as being asexual and face public policies that ignore their sexual and reproductive health and their right to parent. All these communities have less access to health services, healthy birthing options, and supportive work with benefits, such as paid sick and maternity leaves or affordable child care. Particularly for low-income women or families, an additional child can conscript them to poverty or hardship.


Of course, not all women who choose motherhood or opt to be stay-at-home mothers oppose abortion. Nor are all women’s decisions agonizing or filled with conflict or shame. Many are relieved when they choose abortion and believe it is the best decision for them at the time. The most important point is that these decisions are personal, are theirs to make, and should not be dictated by others or prescribed by the state.


Those who regard motherhood as a woman’s most exalted or sole role in life view unwanted pregnancy as simply a bump on the road to greater fulfillment or, alternatively, a blessing like no other. But this blessing is not for all. Scratching the surface reveals the anti-abortion movement’s belief that parenthood belongs only to those in heterosexual marriages. In addition to their opposition to abortion, Concerned Women of America, a leading anti-abortion group that “promotes Biblical values and Constitutional principles through prayer, education, and advocacy,” believes that sex is only for procreation within marriage. They therefore oppose the use of contraception by young and unmarried women, subscribing to the myth that birth control and abortion will encourage promiscuity or sex without consequences. Importantly they also decry “normalizing same sex and queer attraction and transgenderism” and define homosexuality as “unnatural.” Prohibiting LGBTQ+ sex and marriage lies at the core of their social and political views.


As a lesbian mother of two children, Kitty directly saw the ideological links between controlling access to abortion and placing restrictions on sexual relations and childbearing outside of heterosexual marriage. Kitty and her wife, Joann, had been together for over thirty-five years and raised two grown children by the time legal marriage became an option for them. But in the early 1980s, when they decided to have children together, the notion that lesbian, gay, bisexual, transgender, and queer people could be good parents was a radical one, and people on both sides of the political aisle were uncomfortable with it. In recent years, as a result of dramatic cultural shifts, we’ve seen greater acceptance of LGBTQ+ parenting as well as the recognition that everyone is entitled to equal justice under marriage and civil rights laws. However, such inclusive views are not universally accepted, and abortion opponents continue to take the lead in pushing against these societal trends.


THE ABILITY TO choose abortion enables women to have control over their bodies or, in legalese, to preserve their bodily integrity. The slogans, T-shirts, and bumper stickers say it best: “My Body, My Choice.” “Keep Your Laws Off My Uterus.” “Freedom Is For Every Body.” As Justice Blackmun recognized in the case Kitty brought, Planned Parenthood v. Casey, the Supreme Court as early as 1891 had held that “no right is held more sacred, or is more carefully guarded by the common law, than the right of every individual to the possession and control of his own person, free from all restraint or interference of others.” Philosopher John Stuart Mill, in his seminal work, On Liberty, phrased it similarly: “Over himself, over his own body and mind, the individual is sovereign,” and “each is the proper guardian of his own health, whether bodily or mental and spiritual.” Mill’s words certainly apply to pregnant women as well.


The very idea of forced pregnancy is a dystopian terror for most women, The Handmaid’s Tale come to life. Even a “normal” pregnancy produces uncomfortable and often debilitating symptoms over many months including nausea, heartburn, swelling, extreme fatigue, shortness of breath, anemia, urinary tract infections, and back pain. Any pregnancy can affect a woman’s physical health in a variety of dangerous ways. Medical complications can include high blood pressure, gestational diabetes, and hyperemesis (extreme vomiting). Forced pregnancy can exacerbate the adverse physical effects and may cause severe mental distress. The latest data show that the mortality and morbidity rates in the US for childbirth exceed that for abortion.


Importantly, the rights protecting bodily integrity that abortion supporters seek can safeguard any woman from those who try to interfere with her reproductive decision. As the Supreme Court found in Casey, “[r]esearchers on family violence agree that the true incidence of partner violence is probably… four million severely assaulted women per year.” In these abusive relationships violent efforts to influence women’s abortion decisions are all too commonplace. Parents also may push their daughters into having abortions against their will. Abortion clinics are particularly sensitive to these dynamics and frequently separate patients from their partners, and teenagers from their parents, to ensure that abortion is an entirely voluntary decision.


Although no one should be prohibited from obtaining an abortion, equally reprehensible are the realities of forced abortion and forced sterilization. Appallingly, state and local governments have a long history of forcibly sterilizing women, particularly women with disabilities, institutionalized women, and women of color. In one of the most despicable Supreme Court decisions of all time, Justice Oliver Wendell Holmes upheld a Virginia law that had allowed, after a court hearing, forced sterilization of disabled women at state mental institutions in order to promote “the health of the patient and the welfare of society.”


These practices still continue today, as seen in the allegations of forced hysterectomies on immigrant women at ICE’s Irwin County Detention Center in Georgia in 2020. Reproductive rights advocates have stated their opposition to policies and practices such as these, but often not loudly enough. Some have faced legitimate criticism for not making this issue a priority or dedicating sufficient resources to opposing horrific actions that are carried out primarily against women of color and women who cannot advocate on their own behalf.


The notion that one should not be required to sacrifice one’s body in service of another has long been a part of America’s fundamental legal beliefs. Our laws do not require anyone to donate a kidney to save the life of a family member. Parents are not mandated to donate blood or bone marrow to save their children. Courts have long supported this view. In fact, only three states even require people to aid others in any situation. For example, no one is required to be a Good Samaritan and stop on the highway to save another’s life, unless you are in Rhode Island, Minnesota, or Vermont. And even those states only require you to do so to a reasonable extent and without danger to yourself or others. In the same way, pregnant women should not be forced to sacrifice their own health or life to carry a pregnancy to term.


WE HAVE SEEN many advances in reproductive medicine over the last forty years. While new devices and technologies allow individuals a greater ability to have bodily self-determination and autonomy, they do not automatically usher in reproductive freedom. As soon as these new technologies arrive, they become the target of anti-abortion policies that create difficulties and delays for all.


Beginning in 1960, with the Food and Drug Administration’s (FDA) approval of the birth control pill, new medical advances have improved the efficacy of and access to contraception. More recent options include intrauterine devices (IUDs) and contraceptive injections like Depo-Provera. In the late 1990s, FDA approval of emergency contraception or “the morning-after pill,” a higher-dose hormonal medication that can help prevent pregnancy if taken within a few days of unprotected sex, led to reduced likelihood of pregnancy when contraception is unavailable, was forgotten, or fails. Medication abortion approved around the same time offers another safe option for abortion through the first ten weeks of pregnancy; it does not require surgery or anesthesia and may allow a woman to complete the procedure at home on her own.


Each new advance has ushered in new government restrictions to push reproductive freedom further out of reach for many. The combination of the sexual revolution, availability of contraception, and feminism’s push toward greater recognition of women’s roles in the workplace created a wave of progress. Yet as always with women’s rights, one step forward, two steps backlash. Abortion poses a grave threat to those who embrace male dominance and traditional gender roles. Allowing women a degree of sexual autonomy dangerously unravels the male-based authoritarian system. Not only does this remove power from men in some fundamental ways, it also destabilizes those women who have benefited by conforming to patriarchal ideals and who have an obvious stake in their position as mothers and caregivers. As Gloria Steinem remembers,




It took us a while to figure out… but patriarchy—or whatever you want to call it, the systems that say there’s masculine and feminine and other bullshit—is about controlling reproduction. Every economics course ought to start not with production but with reproduction. It is way more important. And it becomes even more political when there’s racism and caste or class, because the impulse to preserve [power] means you have to control who has children with whom, and how many.





As we witnessed in the decades following Roe, conservative crusaders have been relentless in trying to reverse the gains made from the 1960s onward. Anti-abortion forces have isolated and stigmatized abortion and successfully put up harmful hurdles to women’s access. By narrowing the debate around abortion to women’s rights versus fetal rights, and demanding “fair” coverage of both sides of the debate of this “controversial” issue, abortion opponents have minimized the real-world consequences of impeding women’s access to contraception, abortion, and maternity care in order to push the notion that sex is only moral if undertaken for procreation by married straight couples.


Abortion is an issue that has been isolated from other gender equity matters. Indeed, in coalitions to advance gender equity or health care, access to abortion is often the first concession made. Particularly when the reproductive rights of indigent women, marginalized women, or women of color are at issue, abortion rights may be readily tossed aside even by pro-choice supporters, either for political expediency or as an unnecessary, dangerous bow to religion.


The recent outpouring of feminist activism against an established and powerful political opposition has been inspiring and is cause for optimism. From the miles of pink pussy hats marching nationwide in rebuke of Trump’s blatant sexism to the millions of #MeToo posts calling out workplace misbehavior that generations of women had been forced to accept as part of doing business, the younger generation gets it and is demanding more.


Their more modern call for a new framework for advancing reproductive freedom requires a focus on achieving true gender equity. We can no longer rely on the Supreme Court’s grant of privacy rights in order to obtain the right to dignity, liberty, and full participation in society for all. Today’s feminists know that fighting for gender equity without racial or LGBTQ+ equity unacceptably ignores the intersectionality of the lives of women of color and queer people and leaves true equality off the table. It’s why abortion really matters.


As we will spotlight throughout our discussion of our decades of abortion rights work, relying heavily on individual privacy rights to empower us to control those decisions most vital to our lives and well-being has severe limitations. It ignores historic inequality and structural racism and allows the government to shirk its responsibility to take affirmative steps enabling all individuals to reach the goal of reproductive freedom. A human rights framework fits far better than the traditional American reliance on individualism.


It is time for a new direction.















CHAPTER 2



A TEXAS-SIZED WIN


ROE V. WADE




We are for every woman having exactly as many children as she wants, when she wants, if she wants.


THE JANE COLLECTIVE




ROE V. WADE is a household name synonymous with abortion rights and among the most widely known Supreme Court decisions. Yet its holding is as complicated as the woman at its core. The case began quietly enough in March 1970, when two young, gutsy attorneys, Sarah Weddington and Linda Coffee, challenged a Texas law that banned all abortions except those necessary to save a woman’s life. The law had been on the books and largely unchanged since 1854. Because Texas had made it a crime to “procure an abortion” or “to attempt one,” any person performing the abortion or helping someone to obtain one would be liable for two to five years in jail.


Weddington and Coffee filed their challenge to the law on behalf of Jane Roe, a pseudonym to protect the identity of Norma McCorvey, an unmarried pregnant woman from Dallas who wanted a safe abortion but couldn’t afford to travel to New York to obtain one. Her lawyers, who were working pro bono, soon requested class certification, asking the Court to allow McCorvey to represent herself and other women in similar circumstances.


Years later, McCorvey’s involvement in the debate over abortion would take many twists and turns. She switched from being an anonymous icon for reproductive freedom to a national spokesperson for the anti-abortion cause, undergoing a public baptism by the director of the anti-abortion group Operation Rescue in a Dallas swimming pool in 1995 and proclaiming that she deeply regretted her involvement in the lawsuit that legalized abortion. Upon her deathbed in 2020, McCorvey admitted what many had suspected for years, that she had been paid by an anti-abortion group to speak out against the case that bore her pseudonym. Despite what many saw as the anti-abortion leaders’ exploitation of a troubled woman, McCorvey had bravely and crucially represented the interests of Texas women facing unintended pregnancies when it mattered most.


Following the filing of Roe’s complaint, James Hubert Hallford, a licensed physician repeatedly prosecuted for performing abortions, asked to join the case. Hallford was one of the first physicians to serve as a plaintiff representing the rights of his patients, now a common practice.


ABORTION OPPONENTS TALK about the 1973 decision in Roe as a magic moment when a group of progressive Supreme Court Justices tore the blindfold off justice and ushered in an era of unfettered abortion rights. Yes, Roe’s legalization of abortion was a Texas-sized win and the turning point for access nationwide. Its history is more nuanced and thorny, however, and the decision, particularly its aftermath, less liberating than once thought. Nearly fifty years after Roe, access to abortion remains impeded and inequitable for many.


When Kitty gives talks about abortion, she often reads a letter from Sherry, an Illinois woman who had an illegal abortion in the days before Roe. Sherry survived rape only to be further humiliated and assaulted by an exploitative, unqualified, illegal abortionist. Her own doctor and one “considerably less reputable” had both refused to help her because they feared criminal penalties. Hopeless and terrified, Sherry attempted to induce an abortion by throwing herself down a flight of stairs, scalding the lower half of her anatomy, and pounding on her abdomen with a meat mallet, leaving her “very black and blue and about a month more pregnant.” In desperation, she finally turned to an illegal abortionist.


What she remembered most was walking up “three flights of darkened stairs and down a pitchy corridor… not knowing whether [she] would ever walk back down those stairs again.” The man, visibly drunk while operating on her, offered $20 off the $1,000 fee for a “quick blow job.” In the end, more than the degradation she felt—her “gut-twisting fear of being ‘found out’ and locked away for perhaps twenty years”—more than the life-threatening infection she was ultimately hospitalized for, it was “the dank dark hallway that stayed with her and chilled her blood still.” In Sherry’s words:




I saw in that darkness the clear and distinct possibility that at the age of 23, I might very well be taking the last walk of my life; I might never again see my two children, my husband, or anything else of this world.…


Thirty years later, I still have nightmares about those dark stairs and that dark hall and what was on the other side of that door. I resent them. I resent more than any words can say what I had to endure to terminate an unbearable pregnancy. But, I resent even more the idea that ANY WOMAN should, for ANY REASON ever again be forced to endure the same.





Sherry survived, but, tragically, thousands of women in similar circumstances did not. Throughout the 1950s and ’60s, women with financial means had access to legal hospital-based abortions in limited circumstances. The only option available to less affluent women needing to end a pregnancy was to self-abort or seek an illegal abortion. Although it is difficult to measure accurately, researchers estimate that during those two decades, at least 200,000 and possibly as many as 1.2 million women sought back-alley procedures.


Some of these women died. In 1930, abortion was listed as the official cause of death for almost 2,700 women but decreased considerably in later years. The Guttmacher Institute, a research and policy organization committed to advancing reproductive health worldwide (where Julie serves as the chair of the Internal Review Board), found that “by 1965, the number of deaths due to illegal abortion had fallen to just under 200, but illegal abortion still accounted for 17% of all deaths attributed to pregnancy and childbirth that year.”


When the results were not fatal, women still faced significant health consequences, including infection or perforated uteri, which often led to a loss of fertility. The fear and stigma of criminalization coupled with the fact that illegal abortion was largely performed by unregulated and untrained providers often meant that women suffered abuse or psychological trauma, like what Sherry experienced.


Women who could not find an illegal provider or afford services bore children who were unintended and in some cases unwanted. They gave up some of these children for adoption. Others they raised and loved. But too often an unintended pregnancy forced a woman to abandon her own plans for her education or employment, or compelled her into marriage with mixed results.


Not all women faced the impact of unwanted pregnancy equally. For decades the Guttmacher Institute has closely tracked the consequences of abortion restrictions and bans. Their research shows that prior to Roe, poor women, disproportionately Black and Latinx, faced a greater risk of death and injury from illegal abortion: “In New York City in the early 1960s, one in four childbirth-related deaths among white women was due to abortion; in comparison, abortion accounted for one in two childbirth-related deaths among nonwhite and Puerto Rican women.” The laws prohibiting abortion had dire consequences that we too often forget or ignore because abortion has been safe and legal for so long. But these grim circumstances were what motivated some advocates in the early 1960s to help women obtain safe, albeit illegal, abortions, while others worked within the system to eliminate bans on abortion and enact more liberal laws.


A tight-knit group of women in Chicago formed a collective called Jane to help women find people willing to provide illegal abortions in safe conditions without risk of exploitation or abuse. Their advertisements in student and alternative papers were relatively subtle: “Pregnant? Don’t want to be? Call Jane.” This collective of activists performed thousands of abortions between 1969 and 1973, using clandestine tactics that preserved the anonymity of the collective and the medical and nonmedical abortion providers who worked with them.


In that era, religious leaders also supported women seeking abortion services. An underground network of ministers and rabbis—many of whom had been active in the civil rights movement—helped women locate safe abortion services. While some worked individually to help members of their congregations, others joined groups like the Clergy Consultation Service that quietly referred women to illegal abortion providers they had found to be safe.


In addition to taking matters into their own hands, supporters of abortion rights began to press for legalization in receptive state legislatures. In 1962, the American Law Institute (ALI)—a panel of lawyers, scholars, and jurists that drafted model statutes on a range of topics—proposed liberalizing the law through a “Model Penal Code on Abortion,” which permitted abortion in cases where the pregnant woman’s life or health would be at risk, when the pregnancy resulted from rape or incest, or when the fetus had a severe anomaly.


Building on the ALI’s prestigious reputation among state legislators, groups like Planned Parenthood, the National Organization of Women (NOW), and the National Association for the Repeal of Abortion Laws (NARAL) stepped up political pressure on receptive state lawmakers. As a result of this pressure from the nascent women’s movement, key states began to liberalize their abortion laws. In 1967, Colorado became the first to adopt reforms, in response to an initiative by freshman legislator Richard Lamm, who had become aware of the harmful effects of illegal abortion while living in Peru. Lamm went on to serve three terms as governor. By 1970, four states had joined Colorado—Alaska, Hawaii, New York, and Washington—in repealing their abortion bans and allowing licensed physicians to perform abortions before fetal viability, usually between twenty-four and twenty-eight weeks of pregnancy, when the fetus is capable of independent survival.


While Alaska, Hawaii, and Washington restricted abortion access to their own residents and Colorado required hospital protocols, New York was open to any woman who could afford to travel. New York became the unofficial “abortion capital of the country.” Two years after abortion had been legalized in New York, and just a year before the Supreme Court’s decision in Roe, more than a hundred thousand women traveled to obtain a legal abortion in New York City. Some arrived from as far away as California, Arizona, and Nevada, while the majority traveled between five hundred and a thousand miles. But even with legalization, the New York Times noted that the quality of services varied considerably: a “juxtaposition of good medicine with bad, of altruism with exploitation, of efficiency with incompetence, of humanity with cruelty.”


New York became a refuge for women needing abortions from across the US. Less fortunate women would forgo paying rent or buying groceries in order to afford getting to New York early enough in pregnancy to be eligible for a legal abortion. Wealthier women could also take advantage of England’s liberal abortion laws and purchase an advertised package that included round-trip airfare, passports, vaccination, transportation to and from the airport, lodging, and meals. In other states, abortions also were available to a small number of individuals who were able to navigate byzantine hospital protocols. Overall services remained unattainable for many women nationwide, particularly women of color, low-income women, teenagers, and those who could neither navigate hospital protocols nor afford travel.


The experience in New York and the other states that legalized abortion demonstrated the significant and largely unmet demand for safe and legal health care. In response, lawyers supportive of abortion rights began to bring legal challenges to abortion bans. Milan Vuitch, a doctor who had been criminally prosecuted for performing illegal abortions, asserted that the Washington, DC, law that allowed abortion only in cases where there was a threat to the life or health of the woman was unconstitutionally vague. In 1971, in United States v. Vuitch, the Supreme Court upheld the DC law but interpreted the term “health” to include psychological as well as physical well-being, essentially allowing legal abortion in Washington, DC, whenever a doctor believed it was necessary to protect a woman’s physical or mental health. Both before and after Vuitch, state and federal courts nationwide—in California, Illinois, Wisconsin, and South Dakota—had found similar restrictive laws to be unconstitutionally vague, laying the groundwork for Roe’s acknowledgment only two Supreme Court terms later, that legal abortion would protect a woman’s health and well-being. By 1972, the year before Roe was decided, a total of seventeen states had legalized abortion in some circumstances.


BECAUSE ROE CHALLENGED criminal bans on abortion, the suit named as defendant Henry Wade, a renowned district attorney from Dallas who had prosecuted Jack Ruby, the man who shot President Kennedy’s assassin, Lee Harvey Oswald. There is no record of Wade being vehemently anti-abortion, unlike many governors who would be named as defendants in later cases involving abortion.


Lawyers for Jane Roe and Dr. Hallford, who had intervened in the case, argued that the Texas law was unconstitutionally vague, as had been previously argued in Vuitch, positing that it was impossible to know what specific actions were subject to prosecution. More importantly they claimed that a pregnant woman’s right to end her pregnancy was grounded in the concept of personal “liberty” embodied in the Due Process Clause found in the Fourteenth Amendment. They also invoked the personal, marital, familial, and sexual privacy rights protected by the Bill of Rights or its penumbras.


Eight years earlier in Griswold v. Connecticut, the Supreme Court had held that a married couple’s right to use contraception is protected by a “penumbra,” or zone of privacy guarantees that emanate from the First, Third, Fourth, and Ninth Amendments in the Bill of Rights, even though the Constitution never explicitly mentions privacy. By 1972, the Court had extended this right to use contraception to unmarried women in Eisenstadt v. Baird.


Winning a ruling from a three-judge District Court that the Texas law violated the Ninth Amendment and was unconstitutionally vague, the matter proceeded directly to the Supreme Court. The Court then consolidated the matter with a companion case from Georgia, Doe v. Bolton (Doe).


In January 1973, after Weddington appeared at two rounds of oral argument, the Court issued its seminal decisions in Roe and Doe. Joined by six other members of the Court, Justice Blackmun wrote the 7–2 majority decision. Just three years earlier, President Nixon had appointed Blackmun to the Court upon the recommendation of Chief Justice Warren E. Burger, a childhood friend of Blackmun’s from Minnesota. Having failed to obtain confirmation of two previous picks to fill the vacancy created by the resignation of Justice Abe Fortas, Nixon had been looking for a noncontroversial choice who could be easily confirmed by the Democratically controlled Senate. Blackmun fit the bill. He was a corporate lawyer from a large law firm in Minneapolis, who went on to be general counsel to the Mayo Clinic and then a federal appeals court judge.


The mild-mannered Justice would forever have his name associated with Roe. Shortly after the decision was issued, he became a target of protests, vitriol, and hate mail. He told reporters, “It’s a new experience for me to… be picketed and called Pontius Pilate, Herod, and the Butcher of Dachau and accused of being personally responsible for 500,000 deaths in the past year.” Through the decades, Justice Blackmun received death threats from abortion opponents including the Army of God, a terrorist organization responsible for the murders of abortion doctors. In 1985, a bullet shot into his DC apartment shattered glass over his wife, Dottie. The next morning, “a man called Blackmun’s office and told his assistant: ‘I hope the bullet gets him next time.… That murderer deserves to die and he deserves to go to hell.’”


Justice Blackmun also received praise from those who knew how instrumental his voice had been in advancing abortion rights, from women who obtained safe abortions to religious, political, medical, and academic leaders. The Center for Reproductive Rights held a dinner in his honor in New York and established an endowed Blackmun Fellowship to train young lawyers—including Julie—to work on reproductive rights litigation. At the dinner, he presciently noted that the struggle for reproductive rights was a lifelong endeavor, opining that the evolution of the law often took “two steps forward and one back,” an admonition that has remained with Kitty as the increasingly conservative Court has marched Blackmun’s ruling backward and eroded its protections.


In 1973, when writing the majority opinion in Roe, Justice Blackmun was by no means an outlier. The six Justices who joined the Roe majority spanned the political spectrum. Justices William J. Brennan Jr. and Thurgood Marshall were the Court’s two most liberal at the time. Justice William O. Douglas, appointed by President Roosevelt, served on the Court for thirty-six years and was deeply committed to civil liberties, particularly free speech. Justices Potter Stewart and Lewis Powell Jr. were at the center of the Court’s jurisprudence and known as pragmatic moderates. Chief Justice Burger, who would be considered moderate by today’s standards, was the most conservative of the Justices joining the majority.


In sweeping language, the majority took note of how an individual’s opinion about abortion is formed:




One’s philosophy, one’s experiences, one’s exposure to the raw edges of human existence, one’s religious training, one’s attitudes toward life and family and their values, and the moral standards one establishes and seeks to observe, are all likely to influence and to color one’s thinking and conclusions about abortion.





But Justice Blackmun noted the Court was charged with making its decision based on the Constitution, devoid of emotion or bias.


The threshold question was whether the plaintiffs had legal standing—were they the appropriate parties to bring the case? As a general rule, a person bringing a federal lawsuit must demonstrate that there is an actual controversy at all stages of litigation. But by the time her case reached the Supreme Court, Roe herself had carried her pregnancy to term and placed the baby up for adoption. Nevertheless, the Court allowed Roe to pursue her claims on her own behalf and those of other pregnant women, carving out an exception for pregnancy, since gestation almost always takes less time than litigation.


The Court also held that Dr. Hallford, who was subject to criminal prosecution, had standing to challenge the law, again on his own behalf and on behalf of his pregnant patients who wanted abortions. This ruling would become central to abortion litigation in the ensuing decades. It provided an avenue for legal challenges without requiring women to engage directly in litigation during or immediately after a crisis pregnancy or to risk revealing their identities. Unfortunately, by 2020, anti-abortion lawyers and Supreme Court Justices were taking aim at this doctrine by seeking to require pregnant women to become plaintiffs, as Roe herself had been.


Justice Blackmun reiterated that while the Constitution does not explicitly mention any right of privacy, case law as far back as 1891 had “recognized that a right of personal privacy, or a guarantee of certain areas or zones of privacy, does exist under the Constitution.” This privacy right “is broad enough to encompass a woman’s decision whether or not to terminate her pregnancy.” Significantly, the Court held that the right to make decisions about abortion was not created out of whole cloth. Rather it grew from a long line of previous Supreme Court cases in which intimate and important decisions such as marriage, procreation, contraception, family relationships, and child-rearing were protected. And importantly, the Court held that the rights at stake were fundamental.


The use of the term fundamental has particular meaning for lawyers and, in a nutshell, creates a three-step waltz for them to follow:




• First, Roe recognizes that abortion rights are entitled to the highest level of constitutional protection, the same as free speech or religious freedom, and therefore any government restrictions must be viewed with a skeptical eye. Lawyers call this strict scrutiny.


• Next step, after a woman asserts that her rights have been violated by a state or federal law, the government bears the burden of proving that the law is justified because it promotes a compelling state interest. Justice Blackmun held that the state’s compelling interests varied throughout pregnancy.


• And, big finish, the state also needs to show that the law is the least restrictive way to further that compelling interest. Is there another way to reach the purported goal other than by restricting abortion?




When Roe’s strict scrutiny standard is used, it is very likely that plaintiffs will be successful at challenging laws affecting abortion—the bottom line is that women win.


Nevertheless, even under Roe’s most protective standard, the Court was clear that a woman’s right to an abortion is not absolute. The state could assert “important interests in safeguarding health, in maintaining medical standards, and in protecting potential life.” These state interests were not uniform or stationary but changed throughout pregnancy and became compelling at differing points.


During the first trimester of the pregnancy, the Roe Court held, a state may require that an abortion be performed by a doctor, with the abortion decision and its implementation “left to the medical judgment of the pregnant woman’s attending physician.” Beginning in the second trimester, the state could enact laws and regulations that safeguard a woman’s health or establish medical standards, such as requiring that doctors and clinics be licensed in the same way they are for other medical procedures.


The Court drew a line at viability. At that point, the protection of fetal life became a compelling state interest and states could ban the procedure. Yet significantly, the Justices agreed that even after viability, abortion must be permitted if the doctor decides that the abortion is necessary to preserve the life or health of the woman. Thus, throughout pregnancy, the woman’s health and life must always take precedence over the state’s interest in the preservation of fetal life.


There was a great deal of discussion behind the scenes concerning when a state’s interest in protection of fetal life was compelling and thus would justify a ban on abortion: at the beginning of the second trimester of pregnancy (thirteen weeks), at “quickening” (between sixteen and eighteen weeks), or at viability (usually between twenty-four and twenty-eight weeks). Recognizing the difficulty of a one-size-fits-all approach, Justice Marshall pushed for the latest of the three options—fetal viability—so that a doctor could make a medical determination on a case-by-case basis.


The state of Texas had argued that life begins from the moment of conception and that the state “has a compelling interest in protecting that life” from the very beginning of the pregnancy. Ultimately the Court declined to take a position on when life began because “those trained in the respective disciplines of medicine, philosophy, and theology are unable to arrive at any consensus, [therefore] the judiciary, at this point in the development of man’s knowledge, is not in a position to speculate as to the answer.”


In 1983, Justice O’Connor addressed the viability line question, noting that recent studies showed fetal viability moving earlier and earlier in pregnancy:




The Roe framework, then, is clearly on a collision course with itself. As the medical risks of various abortion procedures decrease, the point at which the State may regulate for reasons of maternal health is moved further forward to actual childbirth. As medical science becomes better able to provide for the separate existence of the fetus, the point of viability is moved further back toward conception.





But numerous medical experts and scientists in subsequent cases challenged Justice O’Connor’s supposition, acknowledging that while increasing numbers of babies born as early as twenty-two to twenty-four weeks survive, fetal lung development prevents survival before then. In later rulings Justice O’Connor acknowledged that while advances in neonatal care had moved viability earlier, that did not justify abandoning Roe’s reliance on viability.


ON THE SAME day as Roe, with the same 7–2 lineup of Justices, the Court handed down a second significant abortion decision, the oft-overlooked, rhyming case of Doe. While Roe provided the major framework for abortion rights, Doe clarified that doctors would have great latitude to make health care decisions for their patients and specified how states could regulate abortion going forward.


The case was brought by a low-income married woman from Georgia who had been denied an abortion when she was eight weeks pregnant and twenty-three others, including doctors, nurses, clergy, and advocacy organizations. Mary Cano, who was the anonymous Mary Doe, changed her position on abortion after the decision was handed down, just like Norma McCorvey.


Georgia’s law had initially been proposed to liberalize abortion restrictions. It permitted abortion when a physician determined in “his best clinical judgment” that the pregnancy endangered a woman’s life or health, the fetus “would likely be born with a serious defect, or the pregnancy resulted from rape.” Regardless of the stage of pregnancy, the law required that the abortion be performed in a hospital accredited by the Joint Commission on Accreditation of Healthcare Organizations (JCAHO) rather than in a doctor’s office or clinic. Significantly, a woman had to gain approval from a gaggle of doctors that included her personal physician, two consulting physicians who examined her, and a committee at the hospital where the abortion was to be performed.


Arguing on behalf of Doe was Margie Pitts Hames, a civil rights lawyer from Atlanta. Though lesser known than Roe’s attorney Sarah Weddington, Hames continued to be the chief advocate for reproductive rights in Georgia for her entire career. Hames had “developed the first stirrings of consciousness against both abortion restrictions and racial discrimination in her youth when a schoolteacher stated that the only acceptable time for an abortion was ‘when a black man raped a white woman,’” a racist statement that led her to question the anti-abortion beliefs she had been taught as a child.


In Doe, the Court upheld the state’s requirement that doctors use their best clinical judgment to determine if the abortion is appropriate. But the Court made clear that the doctor’s judgment “may be exercised in the light of all factors—physical, emotional, psychological, familial, and the woman’s age—relevant to the wellbeing of the patient. All these factors may relate to health.”


Although the Doe Court gave doctors significant oversight of a woman’s abortion decision, it crucially recognized the many overlapping factors that go into an individual abortion decision and acknowledged the significance of abortion in preserving women’s health and well-being writ large. Abortion opponents frequently condemn this passage in Doe, as they lament that the Court has “effectively made abortion legal through all nine months of pregnancy for almost any reason” and castigate women, who they claim make frivolous decisions about abortion. Anti-abortion legislators frequently use these common refrains to justify a wide range of abortion restrictions, from waiting periods to parental consent and bans on so-called partial birth and sex-selective abortion.


The Doe Court also found that allowing an abortion only if performed in a JCAHO accredited hospital—rather than in a doctor’s office or clinic—was invalid because there was no evidence that a woman’s health could be protected only by having the abortion in a hospital, never mind a JCAHO accredited one. However, after the first trimester, Georgia could adopt standards for licensing all facilities where abortions are performed “so long as those standards are legitimately related to the objective the State seeks to accomplish,” such as the protection of women’s health.


The Court saw no need for the swarm of doctors overseeing the woman’s decision. Approval by a hospital committee was not required for other surgical procedures, the Court noted, and to do so for abortion patients would unduly restrict their rights. Again demonstrating its trust in doctors if not in women, the Court noted its belief that a woman’s interests were already safeguarded by her own personal physician and thus there was no need for the committee or for the additional certification by two practitioners. The Court (yet again) safeguarded doctors’ interests by finding that the requirement would unduly infringe on the physician’s right to practice. In each of these matters, the Court demonstrated a faith in doctors’ decision making and a need to keep them safe from criminal sanctions; for women—not so much.


ROE AND DOE received a hero’s welcome from abortion rights supporters, who recognized them as lifesaving decisions for thousands of women whose forebears had been harmed by illegal abortion. But the opinions garnered criticism from both those who oppose abortion and, to a lesser degree, those who supported legalization. The Court’s dissenting opinions offered a stunning and some might argue misogynistic condemnation of Roe and Doe. Justice Byron White and Justice William Rehnquist were outraged that the Court was permitting a woman to choose abortion for whatever reasons were appropriate to her own life circumstances or to protect her health. Justice White’s contempt for and suspicion of women as frivolous and anti-child comes through as he writes: “[D]uring the period prior to the time the fetus becomes viable, the Constitution of the United States values the convenience, whim, or caprice of the putative mother more than the life or potential life of the fetus.”


Justice Rehnquist wrote separate dissents rejecting the majority’s reliance on the right to privacy. In years to come, Justice Rehnquist would stick tight to his belief that choosing abortion was not a fundamental right because it was not enumerated in the Constitution or otherwise “rooted in the traditions and conscience of our people.” He relied upon the long history of laws banning abortion before the adoption of the Fourteenth Amendment as proof that the Amendment drafters could not have intended it to permit abortion (although conveniently forgetting that abortion actually was legal when the Constitution and the Bill of Rights were adopted). In his view, abortion restrictions should be permitted as long as a legislature had a rational reason for passing them.


Although they rejected Justice Rehnquist’s view of the Constitution, some abortion rights supporters also wished that the Court had left it to state legislatures to determine the parameters of legal abortion. These critics believed that if left to the political process, eventually there would have been near total liberalization of abortion. This approach to legalization, the theory went, would have resulted in less backlash because the change would have developed more organically from democratically elected state officials rather than being imposed by a federal court. There appears little evidence for this. The movement against abortion began before Roe in response to state legislative initiatives and was largely funded and driven by religious institutions whose opposition was equally vociferous whether rights were granted by the legislatures or the courts.


But others had a different critique of Roe as being too radical a departure from settled law and thus leaving its foundations susceptible to being maligned or overturned. Justice Ginsburg at a lecture at New York University in 1992 questioned whether Roe had grown abortion rights too fast or too far: “Doctrinal limbs too swiftly shaped, experience teaches, may prove unstable. The most prominent example in recent decades is Roe v. Wade.” Maybe, she suggested, if the Court had only gone so far as to just strike the extreme Texas law, the whole abortion debate might have proceeded more smoothly.


We are skeptics of this argument and believe there could have been very little forward motion on abortion rights that would have avoided opposition. New York Times Supreme Court reporter Linda Greenhouse and Yale Law professor Reva Siegel have responded persuasively, noting that the initial backlash was a response to pre-Roe legislative reform, not to the Roe opinion itself: “very few people either then or now actually read it. And of course in 1992, in Planned Parenthood v. Casey, the Court shifted the balance toward state regulation, and that didn’t exactly lower the temperature of the abortion debate.”


The ensuing years have revealed Roe’s real Achilles heel, one that was obvious to feminist activists when Weddington and Hames approached the all-male bench: the right to choose abortion or childbirth was not squarely within women’s dominion or grounded in gender equality. In the lead-up to the Supreme Court hearing Roe in 1972, women’s rights activists and attorneys had asserted that the right to make procreative decisions was based not simply on the liberty provisions of the Fourteenth Amendment and the Ninth Amendment but also on the Fourteenth Amendment’s equality clause.


As discussed in Chapter 1, in order for a woman to participate equally in all aspects of society, she must be able to decide the direction of her life. The ability to control whether, when, or with whom she becomes pregnant is central to women’s equality.


The Court’s reverence for the men of medicine, rather than the women making decisions about their lives, is not surprising. At the time Roe was decided, public opinion was firmly in support of allowing abortion to be decided by the woman in consultation with her doctor. Justice Blackmun, who had served as general counsel of the Mayo Clinic, was deeply attuned to protecting physicians. But beyond that, the opinion is a reflection and product of the times in which it was written.


By the early 1970s, the legal guarantees of women’s equality that we now take for granted had not yet been established. For example, a woman could be fired for becoming pregnant, a husband could not be prosecuted for sexually assaulting or raping his wife, and sexual harassment in the workplace was not illegal. Eight years before Roe, the Supreme Court had recognized that married couples’ right to use birth control was protected by the Constitution but extended that right to unmarried women just one year before Roe.


Although the Court never explicitly grounded the right to choose abortion in the Equal Protection Clause of the Fourteenth Amendment, in later years, Justice Blackmun recognized that the right to abortion was central to women’s equality. In his opinion concurring in part and dissenting in part in Casey, he explicitly recognized that, “By restricting the right to terminate pregnancies, the State conscripts women’s bodies into its service, forcing women to continue their pregnancies, suffer the pains of childbirth, and in most instances, provide years of maternal care.” He went on to acknowledge that the assumption a woman could simply be forced to accept the “natural” status of motherhood rested on sexist notions of gender roles that ran afoul of the Equal Protection Clause. While he remarked that such assumptions about women’s place in society were “no longer consistent with our understanding of the family, the individual, or the Constitution,” it was too late. The abortion rights ship had set sail with privacy rights on board and gender equity left behind.


In the decades following Roe, organized and well-financed opponents of abortion used a variety of effective strategies to both limit women’s access to abortion and undermine Roe’s jurisprudence. By 1985, abortion opponents had secured the support of the Reagan administration, which for the first time directly urged the Supreme Court to overturn Roe, in Kitty’s first Supreme Court case, Thornburgh v. American College of Obstetricians and Gynecologists. While Kitty was successful in winning the case, its 5–4 margin (a far cry from Roe’s 7–2 vote count) signaled to the nation that the Supreme Court was only one vote away from reversing Roe. Thereafter, nominees to the Supreme Court were vetted by how likely they would be to vote to save or reverse Roe.
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