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Praise for Selling Women Short


“Featherstone’s book is a valuable document of a case that will be written about in the national media only if something ‘happens’ with it, when Wal-Mart is happening all the time.”

—Newsday

 



“Featherstone walks us through the pending sex-discrimination class action against the world’s largest employer (the suit covers 1.6 million women), recounted experiences of female workers that belie the discount retailer’s image as a family-friendly company ‘where hard work and sacrifice will be rewarded.’ Could the class action change policies regarding pay and promotion? Featherstone . . . is optimistic.”

—Newsweek

 



“For your insensitive brother-in-law . . . that should change his way of thinking.”

—Village Voice

 



“This book breathes life into the names and numbers likely to become familiar to us as the case plays out. . . . Featherstone makes a convincing case that Betty Dukes v. Wal-Mart affects not only women, but all employees, shoppers, and taxpayers alike.”

—Austin Chronicle

 



“A stirring indictment . . . Author Liza Featherstone has a flair for research and a way with words; this work may well scare you off big-box stores for good.”

—East Bay Express

 



“A fine work of extended journalism. Featherstone has reported the news, to date, of Betty Dukes’s historic legal struggle in an engaging, human context with abundant background, strong characters, transparent partisanship and a polished style.”

—Edmonton (Alberta) Journal

 



“A searing book.”

—The Tucson Citizen

 



“A clearly written and compelling book. It may not keep readers from their local Supercenters, but it should make them take a closer look at who’s working the register.”


—Publishers Weekly 


 



“Timely and necessary . . . important. . . . Selling Women Short is an engaging read.”

—Monthly Review

 



“Featherstone goes beyond the obvious attacks, using meticulous research, skillful interviews, and nuanced analysis to make the case that as goes Wal-Mart, so goes America.”

—Bitch Magazine

 



“Featherstone returns to the women of Wal-Mart what the corporation would steal: their humanity, their insight, their voice. These workers’ fight is our fight. No one in today’s economy is unaffected by their struggle for liveable wages and workplace respect.”

—Laura Flanders, author of Bushwomen: Tales of a Cynical Species


 



“If Wal-Mart was the great business story of the nineties, its workers may well be the big story of the following decade. Selling Women Short is a vivid primer on this extraordinary empire, the lives of its employees, and the real-world costs of modern business.”

—Jeffrey Toobin, author of A Vast Conspiracy


 



“Liza Featherstone’s eloquent, unsparing page-turner delivers a sharp poke in the eye to one of America’s worst corporations. Here’s one book I’ll bet you can’t buy at Wal-Mart!”

—Jim Hightower, author of Thieves in High Places


 



“A scrupulous investigation of the hateful labor practices of the world’s largest corporation. Featherstone’s book is an important addition to the gathering arsenal of disgust that will bring Wal-Mart tumbling down.”

—Andrew Ross, author of Low Pay, High Profile and No-Collar


 



“Imagine a time when a thirty-year-old woman was paid less than a twenty-year-old man because ‘he has a family to support,’ when promotions were settled at hunting parties and strippers performed at executive events. Unfortunately, Liza Featherstone isn’t writing a history book: she’s describing the reality for over half a million women who work for Wal-Mart today.”

—Barbara Garson, author of All the Livelong Day and Money Makes the World Go Round


 



“Liza Featherstone has written a women’s rights manifesto for the corporate age and a Fast Food Nation for the retail world—utterly engrossing, sometimes shocking and deeply inspiring. A devastating story, superbly told. This is a breakthrough book.”

—Naomi Klein, author of No Logo
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Also by Liza Featherstone

Students Against Sweatshops






INTRODUCTION:

AMERICAN GOLIATH


“IT’S NOT EASY to have a family and a career,” says the woman in the commercial earnestly. “But my company makes it a lot easier. My company takes family very seriously.” The woman, “Margaret,” is shown at home, spending relaxed quality time with her husband and children.

Beginning in mid-2003, American TV viewers were bombarded with advertisements like this one from a surprising source: Wal-Mart. The commercials were light on details—Margaret, a district manager for the retail chain, never says what Wal-Mart does, exactly, to help her balance motherhood with her demanding job—but their tone was inspiringly upbeat. In a similar ad, a middle-aged black woman talks about her successful career as a Wal-Mart department manager, smilingly pronouncing it a company of great “opportunity” for women. The woman says she is so pleased with her Wal-Mart career that she urged her daughter to apply for a job with the company. Now, both mother and daughter are enthusiastic members of the “Wal-Mart family.”

Had the nation’s favorite retailer shed its famously conservative, music-censoring image and embraced a women’srights agenda? Not yet. These ads were part of a concerted attempt by the company to stave off a public relations disaster personified by a woman who looks a little like the happy, nameless department manager in the commercial but whose experience working for Wal-Mart was exactly the opposite.

That woman was Betty Dukes, a 54-year-old Wal-Mart worker in Pittsburg, California. Like her TV counterpart, she is African American, and she came to Wal-Mart hoping to get ahead. First hired by the company in 1994 as a $5-per-hour part-time cashier, Dukes was an eager employee with a sincere admiration for the “visionary spirit” of the chain’s founder, Sam Walton. A year later, with excellent performance reviews, she was given a merit pay raise and a full-time job. Two years later, after being promoted to the position of customer-service manager—an hourly, not salaried, position, despite the “manager” designation—she began encountering harsh discrimination from her superiors: she was, she says, denied the training she needed in order to advance further; meanwhile, that training was given to male employees, many of whom were younger than Dukes and newer to the company.

When Dukes complained about this discrimination, managers got back at her by writing her up for minor offenses like returning late from breaks—offenses routinely committed by her white and male coworkers for which they were never punished, she says. When she kept complaining, she was denied a promotion and finally was demoted back to her  cashier job. She went to the Wal-Mart district office to complain, but the company did nothing. Not only was the demotion humiliating, but the cashier job offered fewer hours and lower hourly pay, and being demoted disqualified Dukes from other promotions—a worker who has recently been disciplined can’t be promoted. Even when she was once again eligible for promotion, four new management positions were filled by men. They hadn’t been posted, which meant that other women besides Dukes were sidelined.

Before working for Wal-Mart, Dukes didn’t know the meaning of the term “sex discrimination.” She had long assumed it referred to something sexual—“like Bill Clinton, or Anita Hill”—and as a woman of traditional morality, figured it had nothing to do with her. “As a single person, I don’t think much about sex or sexual activity,” she explains.1 “I didn’t want to go around hollering ‘sex’!” Of her treatment at Wal-Mart, she says, “I knew it was unfair.” Until she heard that other women were bringing a lawsuit against the company, however, she didn’t know it was illegal. She suspects she’s not alone in her lack of sophistication about this issue: “A lot of women are being sex-discriminated against every day and don’t know it.”

Dukes, who still works full-time for Wal-Mart, is now a greeter rather than a cashier, which is not a promotion. “Greeters,” as every Wal-Mart shopper knows, are the cheerful, friendly people—usually seniors—who welcome you as you walk in the door and, as you leave, thank you for shopping at Wal-Mart. Dukes’s wages are still so low that in addition to her full-time Wal-Mart job she has had to take a  second job working as a part-time house cleaner and companion to an elderly woman in exchange for rent. Without that arrangement Dukes would be unable to get by, even though she has no dependents and spends most of her free time in her Baptist church, where she is an associate minister.

In late spring 2000, Dukes filed a claim against the company. She soon learned that her experiences were not unique; they were shared by women all over the country. The following year she became the lead plaintiff in Dukes v. Wal-Mart Stores, Inc., a would-be class-action suit representing 1.6 million women who are past and present employees of the company. Filed in the U.S. District Court in San Francisco in June 2001, the suit charges Wal-Mart with discriminating against women in promotions, pay, and job assignments, in violation of Title VII of the 1964 Civil Rights Act, which protects workers from discrimination on the basis of sex, race, religion, or national origin. Plaintiffs’ attorneys filed a motion for class certification on April 28, 2003. Wal-Mart’s guilt or innocence was not at issue at that stage. The question was, would the judge find enough evidence of possible systematic discrimination for the case to proceed as a class action. On June 22, 2004, the answer was a resounding yes: the judge certified the class, and Dukes v. Wal-Mart became the largest civil rights class-action suit in history.

Wal-Mart officials, concerned, they said, that their answers could affect the Dukes litigation, declined to answer questions for this book. “We wouldn’t be able to comment until it’s all over,” said Christi Gallagher, one of Wal-Mart’s ever-gracious spokeswomen. (Like Wal-Mart employees at  all levels, people in the corporate headquarters in Bentonville, Arkansas, are friendly and polite.) Wal-Mart is, at this writing, hoping the certification decision will be reversed on appeal.

Dukes uses a story from Scripture to explain her case to fellow churchgoers, who are mostly elderly and black. “They understand David and Goliath,” she says. “I tell them, Betty Dukes v. Wal-Mart is like David versus Goliath.” Indeed, the Biblical David could never have anticipated such a Goliath. In 2005, Wal-Mart topped the Fortune 500 for the fourth year in a row and is the world’s largest retailer. Its revenues totaled $285 billion in fiscal year ending in January 2005, almost $29 billion more than the previous year. More than twice the size of its largest competitor, Home Depot, Wal-Mart dominates the retail sector overwhelmingly.

From its beginnings in Rogers, Arkansas, in 1962, Wal-Mart has burgeoned to 3,600 Wal-Mart stores in the United States—general merchandise stores, Wal-Mart Supercenters, smaller stores called Neighborhood Markets that are one-fourth the size of the Superstores, and stores in Sam’s Club, a membership warehouse chain named after Sam Walton. Most of the company’s growth is in Supercenters, which are open 24 hours a day and offer a full line of groceries. The Supercenters are like supersized supermarkets, covering up to 260,000 feet of store space and employing as many as 550 workers. But this is not the only focus of expansion: the company has also developed smaller stores called Neighborhood Markets, which are one-fourth the size of Supercenters. Wal-Mart has stores in every state of the union and also operates  more than 1,500 stores outside the United States—in Mexico, Puerto Rico, the United Kingdom, Canada, Argentina, Brazil, China, South Korea and Germany. Every week, more than 138 million people shop at Wal-Mart.

Wal-Mart has completely transformed the retail industry with a single-minded focus on giving the customer the lowest possible price. Many other retailers have imitated its formula—Circuit City, Dollar General, K-Mart, Toys R Us, Staples, Blockbuster, Rite-Aid, Home Depot, and numerous others. Wal-Mart is important not only because of its own success but also because it drives down competitors’ and suppliers’ prices. The journalist Bob Ortega observed in his book, In Sam We Trust: The Untold Story of Sam Walton and Wal-Mart,  that Wal-Mart’s “way of thinking . . . has become the norm,” not just in retail, but in all businesses.2


As of March 2004, nearly 2,600 American towns and cities have at least one Wal-Mart or Sam’s Club. The company is growing so fast that many analysts expect it to run afoul of antitrust laws by 2009. Recently, its growth has been virtually unabated by a slow U.S. economy; with unemployment rates high and wages slack, people badly need the discounts Wal-Mart offers.

From the Third World factories in which Wal-Mart’s cheap products are made to the floor of your local Wal-Mart where they’re displayed and sold, it is women who bear the brunt of the company’s low prices. With more than 1.2 million workers in the United States, Wal-Mart is the nation’s largest private employer, and the majority of Wal-Mart’s “associates” (the company’s treacly euphemism for employees)  are women. Women make up 72 percent of Wal-Mart’s hourly workforce (nonsalaried workers), but only 34 percent of its managers are women. Women also earn less than their male counterparts in nearly every position at the company. According to an economist hired by the Dukes plaintiffs to analyze the data, these patterns do not vary dramatically by region, and have remained fairly consistent over time.

Indeed, Wal-Mart seems in many ways virtually untouched by the women’s movement of the 1970s, and by the substantial progress women have made in recent decades toward greater social and economic equality. “I burned my bra, for Christ’s sake! We should be past this,” says Kathleen MacDonald, now 47, with a sigh. She is a witness in Dukes who works as a sales clerk in an Aiken, South Carolina, Wal-Mart. “We should be past the gender discrimination and women’s rights and civil rights. This should all be in the past.” MacDonald says she had assumed women were making progress in America. “We won the right to vote. We were being accepted. Women were leaving the home front and going to work.” But from the way Wal-Mart treats women, she says, relishing her polemical style, “we might as well be in Afghanistan.”


Dukes v. Wal-Mart Stores, Inc., now has six named plaintiffs who represent a larger class who agree to be its public face and to act in the interest of the group. In addition to these six plaintiffs there are more than 100 “class member witnesses”—current and former Wal-Mart workers in over 30 states who support the Dukes motion for class certification and have provided sworn affidavits in which they tell stories similar to Dukes’s.

I researched and wrote this book between October 2001 and April 2004, after Dukes filed her suit and the plaintiffs announced their intention to seek class-action status. During much of that time, both sides engaged in discovery—or evidence gathering—to prepare their arguments for and against class certification, compelling each other to surrender telling documents, hiring expert witnesses with opposing interpretations of Wal-Mart’s employee data, and questioning witnesses. In depositions taken in law offices around the country, plaintiffs’ lawyers deposed Wal-Mart store managers and corporate officials, while Wal-Mart deposed the plaintiffs and many of the class-member witnesses supporting them. Plaintiffs’ lawyers were able to get access to internal memos, reports, and minutes of meetings, all of which helped them to build a case that Wal-Mart was responsible at the corporate level for sex-discriminatory policies and practices in its stores. Selling Women Short is based primarily on interviews with Dukes plaintiffs, witnesses, and lawyers, as well as both sides’ experts’ reports and transcripts of depositions (I was not allowed to be present at depositions.)

In class-action suits, both parties often decide to settle. But because of its scale, and Wal-Mart’s importance in the national economy and culture, Dukes is of great public interest even if it never goes to trial.


Dukes takes place against a backdrop of bad job opportunities for poor and working-class women, who can no longer fall back on welfare if they leave bad jobs, or choose to stay home with their children. They are historically shut out of  better-paying, unionized blue-collar jobs like plumbing and construction. Nationwide, through relentless cost cutting, retailers like Wal-Mart are driving down wages and benefits for women, who make up the majority of their employees. Advocates of harsher welfare policy have often touted “work” as a simple cure for poverty, but the fact is that large numbers of women leaving the welfare rolls have nowhere to go for employment but retail sales, and many end up at Wal-Mart; there, they face not only low wages but unchecked sex discrimination. Dukes v. Wal-Mart represents the first systematic attempt to redress this problem.

In February 2004, Wal-Mart was named Fortune magazine’s “Most Admired Company” for the second year in a row. Indeed, the business world loves the company and is in awe of its profits, which totaled more than $10 billion in fiscal year 2005. The headline of a 2003 Business Week story was “How Wal-Mart Keeps Getting It Right.”

But Dukes v. Wal-Mart contributes to a new—and impassioned—public debate over Wal-Mart. Many people are realizing that Wal-Mart is a scandal, not a praiseworthy business model: its profits and low prices come at a terrible human cost. Sex discrimination is not Wal-Mart’s only crime against its employees. Workers who make clothing and toys sold at Wal-Mart, mainly young women in Asia, labor under dangerous conditions for very low pay and are treated considerably worse than employees in the United States. Ten percent of all goods imported to the United States from China are sold at Wal-Mart; in China, where the company operates 35  stores with 18,000 employees, independent trade unions are illegal, and it is almost impossible for human rights groups and American companies to monitor factory conditions. But Wal-Mart makes the conditions much worse than they need to be, pressuring factory bosses to cut their prices, so those bosses have no choice but to make employees work longer hours for lower pay. If Wal-Mart were a country, it would be China’s fifth-largest export market.3


Wal-Mart probably wishes all countries were just like China, with no meaningful labor laws (in fact, in March 2004 the company announced that it would for the first time hold its board of directors’ meeting in China4). Here in the United States, the company is notorious for ignoring federal laws protecting workers’ rights. Wal-Mart has little respect for freedom of association, and has been found guilty of retaliating against and even firing workers for union organizing. Wal-Mart has also been accused, in class-action suits filed in more than 30 states, of breaking federal overtime laws by forcing employees to work off the clock. In many cases, workers say, managers locked the store doors and would not allow employees to leave. “If you objected you were put in your place real fast,” says Lorraine Hill, who worked for Wal-Mart in Rock Springs, Wyoming. “They’d say, ‘Do you want this job or not?’” Hill says workers were told to punch out and keep working. Managers would stand by the locked doors and make sure employees didn’t leave. This happened, says Hill, “almost every day.”

Sometimes, contrary to official company policy, there was no manager with a key on duty. In a few instances, workers  who had been forbidden under any circumstances to use the fire exit for anything but a fire faced agonizing dilemmas over what to do when seriously injured.

In October 2003, a raid by federal agents revealed that Wal-Mart was hiring thousands of undocumented immigrants as janitors, many of whom have said they were forced to work seven days a week with no time off. A potential civil rights class-action suit charges that officials at the highest levels of Wal-Mart management conspired to violate federal laws protecting the immigrant janitors’ rights or at the least knew about the practice.a Wal-Mart became a national laughingstock. But, as Jon Stewart, the host of Comedy Central’s  The Daily Show observed, the company’s policies could hardly come as a surprise. Stewart played a clip of a customer loading up her car with groceries in a Wal-Mart parking lot who earnestly declared herself “shocked” by the allegations. “You’re shocked?” Stewart exploded. “Lady, you just bought a sweater for ninety-nine cents! Something’s got to give!”

Amid such ongoing embarrassments, the company is starting to look much worse than Enron. Both companies are grim symbols of the greedy pursuit of profits at the expense of human beings, including their own employees. The corporate malfeasance at Enron is no longer making headlines, but many workers are hoping Wal-Mart’s crimes won’t be so quickly forgotten.

Betty Dukes, for her part, wants to let the public know about Wal-Mart’s wrongdoing, including the dishonesty in its commercials, especially those featuring black women. She hopes to put a stop to it by forcing the company to live up to its promises. “I want to work for the Wal-Mart on the TV,” she laughs. “Because it’s the real world when you get to my store, and it’s hell on wheels!”






1

FEMALE TROUBLE


THE STORY OF Dukes v. Wal-Mart Stores, Inc., begins not with Betty Dukes but with a white Texan woman Dukes’s junior by more than two decades. Stephanie Odle began working at Sam’s Club in November 1991 in Lubbock, Texas (home of the 1950s rocker Buddy Holly), shortly after the Lubbock club opened. Stephanie’s father heard that Sam’s Club, Wal-Mart’s wholesale merchandise division, was a good place to work, and he urged her to put in an application. Odle, who was 20 at the time, had graduated from Lubbock High School and studied briefly at the local community college before dropping out. She had also worked in various positions at McDonald’s—as a counter person, at the drive-through, and at the grill—and had worked her way up to lead shift manager. She had to quit that job when she dropped a helium tank on her foot and could no longer stand for long periods of time. Then she became a Sam’s Club “demo girl,” a job for which only women are hired, handing out free  samples of food to customers at $6 an hour. The job began as a part-time seasonal position—she worked at Toys R Us at the same time—but eventually she became a full-time cashier. Odle, now 32, still remembers how much she loved Sam’s Club when she started: “I wanted to work my way up the ladder—and I just knew this was the company I wanted to be with forever. I didn’t have any desire to work anywhere else. I felt I had a home at Sam’s Club. Sam Walton was my hero,” she continues. “My first impressions of the company were just absolutely awesome.”

She wore a pin decorated with Walton’s face to show “how much I stood for him and believed in him and the company.” Like many Wal-Mart workers, Odle was deeply inspired by Walton, who had built his retail empire from humble beginnings, and she took seriously the company’s promises that hard work could pay off. She became such a paragon of company spirit that she was selected to teach Sam Walton’s principles to her coworkers in optional “Strive for Excellence” classes. “I was just helping Wal-Mart-ize the rest of the company, I guess,” she says now. “It gave me great pride to work for them and be part of their family, the Wal-Mart family.”

Odle would end up working in 11 different Sam’s Clubs in three states. She transferred to a Dallas club in 1992, when she and her older brother tired of small-town life and he wanted to move together to a bigger city. There, bored with working as a cashier and itching with ambition, she wrote on her evaluations, in the space for “Associate’s Comments,” that she wanted to move up in the company, and was excited  about the opportunities Sam’s Club offered. But nothing happened: she remained a cashier.

During a year-long, unhappy marriage to a serviceman in the U.S. Marines, Odle transferred to California and, in 1994, after leaving him, was promoted into the assistant-manager training program, which she completed successfully. Much is asked of assistant managers at Wal-Mart, both men and women. Stephanie Odle says she worked about 70—sometimes 80—hours a week, and other current and former managers say that’s typical. She has testified:
I gave them everything they asked for, and more. I gave everything I had. . . . I never balked at being called in the middle of the night to go check on an alarm. I gave up lunch hours, weekends, vacation time, and holidays to be there when Sam’s Club needed me. I got on a plane and flew home after work on Christmas Eve, then got on another plane and flew back before dinner on Christmas Day, not just once—every year.





One summer day in 1996, working as an assistant manager at the Riverside, California, Sam’s Club, a routine moment of confusion dramatically changed Odle’s view of the company. An hourly worker handed her a piece of paper that someone had left in the receiving office. Odle glanced at it quickly, distracted with the day’s many tasks. It was a W-2 form belonging to a coworker, Mario Arenales, like her an assistant manager. Odle was about to put it somewhere safe, so she could remember to give it back to him. But a few numbers caught her eye, and she stared at the tax form in  disbelief. Arenales was making $10,000 a year more than she was. She felt as if she’d been punched in the stomach.

Not only did she and Arenales do the same job, it was also his first year with Sam’s Club. Odle had been there for more than five years. Arenales had come from AutoZone, a national car repair chain, and “he didn’t have any of our culture, any Big Box experience,” says Odle, still indignant. “And I’d been with the company since 1991.”

Odle complained about the disparity to the district director of operations, Phil Goodwin, who told her, “Mario supports his wife and his two kids.” Goodwin, who knew Odle was pregnant, and about to become, like many Wal-Mart workers, a single mother, then humiliated Odle by requiring her to provide him with her personal household budget so he could decide whether or not she deserved to be paid as much as her coworker. Odle obliged Goodwin, itemizing her credit cards, rent, utilities, car and insurance payments, and projected child-care expenses. (“Then that’s depressing,” she recalled wryly, “when you find out you really don’t make enough money.”) “At the time,” she says, explaining her acquiescence, “you have to remember that he presented this to me like, “I am doing you a favor. Give this budget to me, and I will work my hardest for you.’ And I didn’t think. I was, like, ‘Okay, great. Thanks!’”

After submitting to this mortifying ritual, Odle got a raise of $40 per week, which didn’t bring her salary even close to Mario Arenales’. “It was nothing,” she says now. But her reaction at the time was a divided one: she really wanted to believe the company she loved was doing the right thing, yet the situation didn’t seem fair. “One half of [my] mind, I’m  like, ‘Wow, these guys really helped me out,’ and the other half, I’m thinking, ‘What?!’”

Over the next three years, Odle was transferred four more times and endured numerous painfully sexist incidents. Working in Sherman, Texas, she and Stephanie Selinger, a female general manager, conceived an idea to save the store millions of dollars a year. One of the most successful aspects of Wal-Mart’s culture is its ability to make associates feel as if they have a stake in the company, despite its vast profits and their low wages. One of these gimmicks is the “Bright Idea”—part of an initiative called “Yes I Can, Sam,” which solicits workers’ ideas for improving the company (“improving” in this context always means saving money).

Odle and Selinger, after reviewing nightly sales of the Tire and Lube Express and comparing them with the number of people on duty, found that keeping the tire shop open until 8:30 P.M. “was a waste of payroll. It didn’t pay for itself,” Odle remembers. Odle and Selinger recommended closing the tire shop half an hour earlier every day. The district manager dismissed the women’s suggestion, telling them flatly that it was out of the question. A few months later, Odle’s new area manager, a man, told her, “Starting next week, I want you to close the tire shop at eight.” Odle was surprised, and explained that she and Selinger had made this suggestion just a few months earlier, and had been firmly rejected. He shrugged, “Guess it’s a man thing. Close the tire shop next week at eight.”

Odle and Selinger had submitted their tire-shop proposal in the “Bright Idea” spirit. When the idea was first rejected, Odle  would testify in a Dukes deposition years later, “I just wrote it off as a not-so-bright idea. Then all of a sudden it became somebody else’s, a man’s Bright Idea, and got accepted.”

Still, she was given some hope of advancement. While she was in Sherman, the regional director told her she would soon be promoted to the job of comanager of a Tulsa, Oklahoma, Sam’s Club—“a big promotion, a huge raise for me,” Odle recalls. “I had some friends in Tulsa who even called and said, ‘Hey, they told us we’re getting a girl from Sherman, Texas! That’s you.’”

Soon afterward, a man from a Florida Sam’s Club wanted to move to Tulsa. Odle was disciplined on a cash register technicality, and denied the promotion to Tulsa—to make room for this man, she believes. “Everybody had already told me I had the job,” she says. “Then they just decide, ‘Hmm, this guy’s more important than you are.’”

Just after denying her this promotion, Odle’s managers compounded the insult by transferring her back to Lubbock, the small hometown she’d hoped to escape by working for a huge multinational company. A few days after receiving this devastating news, Odle went to the emergency room with chest and stomach pain. “I was throwing up,” she recalls. “In the middle of the night, I couldn’t breathe. I just had these horrible pains in my chest. My heart hurt. I just felt like everything was tight. I had to lay down on the ground and put my hands behind me, just stretch out as far as I could to be able to breathe right.” At the hospital, she was given anti-anxiety medicine. A doctor there found she had gallstones  related to extreme stress. She had to have her gallbladder removed and take a 90-day leave of absence.

Even though Sam’s Club was destroying her mental and physical health, and she wasn’t thrilled to be back in Lubbock, Odle went back to work with a good attitude. She’d begun her Sam’s Club career at the Lubbock club, and had fond memories of it, despite the discrimination and disrespect she’d experienced. She recalls telling herself, “It’s okay. This is your career. This is what you love. That whole experience was just bad and we’re just going to put it all behind us, go forward, be happy.”

And for a while, it looked like Lubbock might work out that way. “In four months I got us on TV three times, as the marketing manager,” she boasts proudly. “We had football, basketball, volleyball players come out and sign balls for Literacy Day, and we got great coverage. Everything was so positive.”

That October, Odle was denied the opportunity to take a skills assessment test, which determines an employee’s strengths and weaknesses and provides crucial data for future promotion, yet three male colleagues were allowed to take it. When she told her supervisor she wanted to take the test, too, he told her he only had three copies. Odle recalls, “I was like, ‘What? Make another copy!’ I mean, isn’t that the lamest excuse ever?” She demanded to know why the three men were allowed to take it and she was not. She never got a good answer.

Later that month Odle was training hourly workers on a new checkout procedure. In the course of the training exercise they mistakenly introduced a $13.74 cash register  discrepancy. Odle immediately explained the discrepancy to the accounting department and the store manager, and they were untroubled by the incident. Two days later she was fired, supposedly over the missing $13.74. Management’s real reason for firing her, she charges, was retaliation for her complaints about discrimination and to make room, once again, for a man who wanted her job. Later, she remembered overhearing the store manager on the phone with a friend of his, a man from an Arizona Sam’s Club who wanted to move to Texas. “Don’t worry,” the manager had said, just two weeks before Odle’s firing. “Larry will make room for you.” She learned that the man had left his Arizona job the day before her supposed violation. This man no longer works for the company. Odle, who had planned to devote her life to Sam’s Club, was casually replaced by a man who now works at Hobby Lobby.

Odle filed a sex discrimination claim with the Equal Employment Opportunity Commission (EEOC) on October 22, 1999. After that she was rehired for a few days, and then she was fired again, this time, she charges, in retaliation for her complaint with the EEOC. “The men of Sam’s Club left me, a single mother of a two-year-old child, with no income and no health insurance,” Odle has testified. It was a month before her daughter Sydney’s birthday, and two months before Christmas. “Then, to prove that Sam Walton was really dead,” she says, “they challenged my claim for unemployment benefits.”

After she was fired, Odle was a wreck. “I was so distraught, I was so emotionally gone.” As if to apologize for bringing up something so “trivial,” she says, “Not that this  mattered, but I gained twenty pounds in thirty days. I couldn’t get out of bed. I couldn’t get dressed.” Before long, though, she realized she had to set her young daughter a better example. “I had a little baby, and she’s looking at me every day, and I’m saying, “Okay, you know what? She is not gonna go through what I have gone through. I refuse. These people are going to change, and I am gonna make them change, and I don’t care what I have to do.”

She called every lawyer she’d ever heard of, including Johnnie Cochran. She drove 350 miles to Dallas to meet with a few, including one Irene Jackson, who charged her $150 only to tell her, “You do not want to take on Wal-Mart.” Most women who have sought to sue Wal-Mart have been similarly discouraged, as few small firms have the resources to fight the company.

Odle’s mother, Paula, was determined that her daughter be treated fairly and encouraged her to keep looking. Surfing the Internet, Paula found Stephen Tinkler, a New Mexico lawyer who had won substantial settlements in sexual harassment suits against Wal-Mart. With his partner, Merit Bennett, he’d also litigated about a hundred civil claims of sexual abuse against the New Mexico Catholic archdiocese, years before similar scandals erupted in Boston. Stephanie laughs. “My mother said, ‘This man Stephen has the guts to depose the archbishop—he’s the one!’”

In the course of bringing sexual harassment suits against Wal-Mart, Tinkler and Bennett had learned a great deal about the company, which as late as the mid-1990s had no effective sexual harassment policy. “It was our theory,” Tinkler  explains, “that if you don’t have a good sexual harassment policy, and if you don’t stop sexual harassment, then there is probably a lot more going on than just harassment. Probably there is pervasive sexual discrimination.” Following that intuition when litigating one harassment case, Tinkler and Bennett were able to compel Wal-Mart to disclose personnel data revealing shockingly few women in management positions. The statistics had resulted in a quick settlement of the harassment case, and several million dollars for the plaintiff. It was clear that Wal-Mart knew it had a huge sex discrimination problem and had done nothing about it for many years. Years before Odle contacted them, the New Mexico lawyers had realized that the Bentonville behemoth contained the potential for an enormous class-action suit, and they began keeping their eyes open for a plaintiff.

In 1998, a call came in from a store manager in a Santa Fe Wal-Mart who had been fired after complaining about sex discrimination. Tinkler and Bennett knew a jury would be impressed that she had advanced so far within the company and still was experiencing discrimination. “We thought she was the one,” recalls Tinkler. But as most people do, the woman grew frightened of taking on Wal-Mart, backed down, and returned to her hometown in Arkansas. Tinkler recalls, “She felt intimidated, and decided she didn’t want to [sue] at all, not individually or as a class action . . . which is totally understandable.”

When Stephanie Odle came to Tinkler and Bennett’s offices nearly two years later, they were struck by her determination, courage, and devastating case against Wal-Mart.  Tinkler recalls, “We told her we had some confidential information that led us to believe she was not the only one.” They asked her if she’d be interested in becoming a representative in a national class action.

If Odle had sued Wal-Mart on her own, represented by such Wal-Mart-savvy attorneys as Tinkler and Bennett, she’d likely have won a substantial settlement within a couple years. If, on the other hand, she became a plaintiff in a large class-action suit she wouldn’t see any money for years—if ever—but if the suit succeeded, Wal-Mart could be forever transformed. Odle didn’t hesitate; her original idealism about the company has given way to a passion for changing it: “I don’t care about anything else other than making these people do what’s right,” she says.

Yet because of its potentially enormous scope, and Wal-Mart’s daunting resources, Odle’s was not a case Tinkler and Bennett’s small firm could take on alone. Just to get some advice, Stephen Tinkler called Brad Seligman, a civil rights lawyer based in Berkeley, California, with 21 years’ experience in class-action litigation. Seligman and another attorney, Guy Saperstein, then partners in the Oakland firm Saperstein, Seligman, Mayeda & Larkin, had in 1992 won a $170 million settlement award for the plaintiffs in Krasewski v. State Farm, a sex discrimination class-action suit in which employees accused the company of refusing to hire women as insurance agents. The plaintiffs’ lawyers got $70 million for their time, plus a $30 million contingency fee (meaning the attorneys’ previously agreed upon portion of the settlement).  1 The same year, Seligman and Saperstein also won a  substantial settlement in Stender v. Lucky Stores. As these cases were resolving, each lawyer retired from his partnership in the firm.

Saperstein embraced his wealth with gusto, as most people expect plaintiffs’ lawyers to do. He bought a mansion in Piedmont, an affluent Oakland neighborhood. The house is so big that it has a pond in its front yard: indeed, shortly after he bought the house, under the headline “Rich Guy Saperstein,” the cover of California Lawyer magazine showed him kayaking in his pond. Seligman, by contrast, felt that it was “embarrassing for an old revolutionary to have that much money.”2 In late 1992, he used his earnings from Stender v. Lucky and Krasewski v. State Farm to start the Impact Fund, a foundation that would help smaller firms and nonprofits litigate large-scale cases with significant social implications.3  He saw that a conservative backlash against class-action suits whereby companies were falsely characterized as the helpless victims of increasingly frivolous lawsuits, together with the growing power of huge corporations, were making it increasingly difficult for little people to sue big capital.

The Impact Fund’s modern office, flooded with natural light, is located in a beautiful office park overlooking the quiet Berkeley Marina. The Berkeley lawyer was intrigued by Stephanie Odle’s potential class action. A lawsuit challenging the nation’s largest employer was perfectly suited to the Impact Fund’s mission, as well as to Seligman’s particular body of experience litigating on behalf of low-wage retail workers. He had brought over 40 civil rights class actions—and  the settlement in Stender v. Lucky Stores had been the third largest of its kind.

 



Seligman began to research Wal-Mart, hoping to find out how strong the New Mexico lawyers’ case was. Since Tinkler and Bennett had obtained their damning data under a confidential court order, they couldn’t use it to bring suit. Seligman hired an economist, Marc Bendick, to analyze the employment data that Wal-Mart, like all companies, provides yearly to the EEOC. Bendick, who has been an expert witness in more than 100 employment discrimination cases and has testified for both employees and employers, found that women made up over 60 percent of Wal-Mart’s hourly workers, but just 33 percent of management. Comparable retailers such as Target had on average about the same proportion of women in the nonsalaried workforce, but on average nearly 50 percent of managers were women. Even more striking, when Bendick compared Wal-Mart stores to competitors in the same location, he found little geographic variation in these ratios, and little change over time. In fact, the percentage of women among Wal-Mart’s management in 1999, 34.5 percent, was less than that of its competitors in 1975, 38.4 percent. According to Bendick, the statistical likelihood that this difference between Wal-Mart and its competitors could have arisen by chance and not intention—in other words, discrimination on Wal-Mart’s part—was “very many times less than one chance in many billions.”

Bendick’s study showed that Wal-Mart was far more centralized than its competitors, and that an unusually large percentage of its managers was concentrated at headquarters—in 1999, 15.4 percent.4 This is about twice the percentage of competitors’ managers located at headquarters, 8.1 percent. Again, the 1999 figure was hardly a fluke: the percentage of management located at headquarters has been two to three times that of its competitors since 1975. That finding was significant because it suggested such a high degree of control by Bentonville over the company’s operations, making it likely that the problem was systemic, and that the company, rather than a few individuals, was responsible for sex discrimination.

As soon as Seligman saw Bendick’s data, he knew he wanted to be part of this case. “There are very few nationwide class actions because of the difficulty of showing common patterns throughout the country,” he explains. “But this company seemed to be very centralized [and] . . . the statistical disparity [between percentages of women managers at Wal-Mart and other retailers] seemed to exist everywhere.”

Tinkler and Seligman continued to build their coalition, knowing that taking on Wal-Mart would require a large team with varied expertise, as well as deep pockets. Seligman called Steve Stemmerman and Betty Lawrence, two San Francisco labor lawyers with the labor rights firm Davis, Cowell & Bowe who had extensive experience representing members of the United Food and Commercial Workers Union (UFCW) against Wal-Mart. They were delighted to join the legal team. In Seligman’s first conversation with Stemmerman  about this case, he says, “I mentioned the word ‘Wal-Mart’ to Steve and his response was, ‘Evil empire.’”

This view is not uncommon among people fighting for the rights of retail workers. With its low wages and illegal union-busting tactics, Wal-Mart had drastically lowered industry standards. The UFCW, which represents retail workers, had been trying for years to organize Wal-Mart employees. Recently it had dramatically stepped up its efforts, as the anti-union retail giant moved into the grocery industry and competed ruthlessly with unionized supermarkets by undercutting their prices and thus their business. The supermarkets were beginning to respond by rolling back their employees’ benefits and wages so that they too could slash prices. By initiating this ugly dynamic Wal-Mart had incurred so much resentment that when union organizers heard about the sex discrimination suit, they were eager to join the fight. In fact, when the emerging coalition in June 2000 set up an 800 number to find plaintiffs and witnesses for the case, the union promptly made up a flyer advertising the case and the phone number, and distributed it in Wal-Mart parking lots nationwide.

The coalition Seligman put together consisted of three nonprofit organizations (the Impact Fund, Equal Rights Advocates, and the Public Justice Center, based in Baltimore) and three private firms (Cohen, Milstein, Hausfeld & Toll; Davis, Cowell & Bowe; and Tinkler & Bennett). The biggest of the for-profit law firms was Cohen, Milstein, Hausfeld & Toll, based in Washington, D.C., which would end up bearing the greatest financial burden. Well known for 28 years as  a plaintiffs’ class-action firm, it represents minority employees challenging discriminatory promotional practices at the highest corporate levels. Joe Sellers, the firm’s leading attorney on the case and the plaintiffs’ co-counsel, has a breadth of courtroom experience similar to Seligman’s; he has litigated more than 25 civil-rights class actions.
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