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This book is dedicated to my mother and father for a lifetime of love and support.





It is not from the benevolence of the brewer,  
the butcher, or the baker that we expect our dinner.  
—Adam Smith, The Wealth of Nations, 1776


 



“The competitor is our friend and the customer is our enemy. ” —Unofficial ADM motto, attributed to Dwayne O. Andreas in FBI files
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PREFACE

In the summer of 1995, an extraordinary case broke. Federal agents searched the headquarters of Archer Daniels Midland Company, commonly known as ADM, and charged the company with fixing markets worldwide.

ADM was not just any company. For decades its political influence was unrivalled among American businesses. Showered with federal largesse, it had become the number one recipient of corporate welfare.

The bust of ADM initially won the attention of an army of reporters. Most asked the same question: did the government have the will to take on this commercial behemoth with whom it was inextricably intertwined?

Within a month of the raid, the shape of the story shifted seismically. The whistleblower, a complex figure, possibly mentally ill, was discredited and publicly pilloried. Much of the media grew uncomfortable and slipped away. For the most part, the bad news about ADM was replaced by the familiar “Supermarket to the World” commercials about feeding the hungry and pumping vitamins into the rest of us that supported public radio news broadcasts and Sunday morning political talk shows.

A handful of writers and reporters stuck with the case despite, or perhaps, because of the odd turn of events. As a lawyer, I wondered if the legal process and especially its fire and iron—public trial by jury—could deliver justice. Or, would it be compromised like other institutions that ADM rubbed up against, including Congress, regulatory bodies, and the White House?

In a tabloid culture, trials of gruesome crimes generate the most news. Searing tragedies for those involved, they become diverting gladiatorial spectacles for  the rest of us. But bloodless white-collar trials say more about the way the world works, and it is my personal bias that it makes sense to pay more attention to them.

This is not a view shared by most in media. Early on, my agent approached Court TV about the possibility of my covering the trial while I wrote the book. She was told the case was “not slutty enough” for the cable audience. Nevertheless, I continued to follow it for the next three years, including attending the momentous Chicago federal trial that spanned the summer of 1998. The proceedings afforded a rare keyhole view of the usually unseen and unseemly workings of world markets. Ironically, a small part of the case actually would involve prostitutes used tactically in industrial espionage.

This was not a simple story to cover. Famous for shaping its own message and putting off all but the most servile reporters, ADM was no help. The Department of Justice seemed highly conflicted. On one hand, it divulged a deluge of mainly innocuous documents. On the other, it stood and continues to stand on secrecy to restrict access to matters of public concern. In time, I came to understand that the simultaneous providing and withholding of information represented a government at odds with itself. One part wanted the law to run its course notwithstanding the power of the accused. Another sought to protect ADM and do its bidding.

Whether the final results favor whistleblowers or wrongdoers, deter or tolerate price-fixing, and ultimately enhance or mock the law, are hard questions that remain for the reader.






PART I
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THE RAID
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THE MOLE

“The FBI never forced me to do anything. ”

—Mark Whitacre

 



 



 



 



 



 



On June 21, 1995, FBI Special Agent Brian Shepard appeared before a federal magistrate in Urbana, Illinois. Shepard had come from Decatur, about forty miles west, where he ran a one-man FBI office, a satellite of the regional headquarters in Springfield. As usual, when Shepard asked for a search warrant, the proceedings were closed to the public. If word of a warrant leaked out before it was served, the evidence could be gone before the agents arrived. Most warrants targeted cash, crack, drug paraphernalia, stolen goods, or weapons. But this time Shepard wasn’t trolling for ordinary contraband.

Of average height, the middle-aged agent wore a suit off-the-rack that hung loosely on his lean frame. He had a weathered face, high cheek bones, and soft, straight, graying brown hair that spilled over his forehead. He handed his affidavit to the magistrate. In a clear, measured, high-toned drawl, he made out the case for the search. The magistrate looked up from the paperwork. Obviously, this wasn’t routine.

Shepard’s affidavit also differed from most. It was not based on a tip from an anonymous informant. Though highly detailed and spanning over two-and-a-half years of clandestine surveillance of organized criminal activity, it did not rely on the work of a FBI agent who had gone undercover. Moreover, the organization under scrutiny was not a drug gang, child pornography ring, consumer fraud racket, or the mafia. Rather, it was ADM, the region’s dominant corporation and one of the largest and most powerful in the country, producing a raft of food, feed, and fuel additives.

Shepard’s “cooperating witness,” Mark Whitacre, also was not a disgruntled  employee in a stalled career. Referred to as “CW” in the warrant, he was president of ADM’s BioProducts division, a new and already profitable unit on which ADM was staking much of its future. Though only thirty-eight, Whitacre had reached ADM’s inner circle and had become a corporate vice president. Recently, he had been named by a stock analyst as the leading candidate to succeed ADM’s president James Randall, seventy-one, who was thought to be nearing retirement. ADM had distributed the analyst’s report to its shareholders.

Whitacre had no perceptible economic needs. He lived in high style in the baronial former residence of the company’s legendary chairman and chief executive officer Dwayne O. Andreas, seventy-seven, who had ruled ADM for almost three decades. Conventional wisdom held that once Andreas passed from the scene his son Michael Andreas, forty-six, would take the reins. Known as Mick, the younger Andreas already held the position of vice chairman and oversaw day-to-day operations. He and Whitacre were friends. It was expected that the two would follow smoothly in the footsteps of Dwayne Andreas and James Randall to form an effective tandem at the top of the organization.

According to Shepard, Whitacre long had been spying on and informing against the chairman’s son. The executive also had given evidence against other top rung managers including Terrence Wilson, president of ADM’s corn processing division. Besides mail and wire fraud, the alleged crimes involved setting up international price-fixing cartels to rig world markets in three commodities. One was lysine, an amino acid used to promote growth in pigs, poultry, and cattle. The others were citric acid, the all-purpose flavoring and preservative used in foods and detergents, and high fructose corn syrup (HFCS), the major sweetener of soft drinks.

Shepard’s affidavit spelled out how ADM had set up phony trade associations with its competitors. Then the company arranged conferences of the groups often in far-flung venues.

Shepard called the organizations “facades.” Each conference had an “official” meeting where innocuous matters were discussed and an “unofficial” behind-the-scenes session for price fixing. Shepard’s affidavit was brutally honest about the credibility of his cooperating witness:
To the extent that this Affidavit contains information provided by the CW which is not corroborated by tape recordings and surveillance by the FBI, I believe the information is reliable. Before the CW received a letter granting use immunity he made admissions against his own penal interest by disclosing the existence of the conspiracies to fix prices and allocate sales volumes or customers. The CW is willing to testify under oath to the information supplied.

Nevertheless, the CW has not always been truthful in his statements to the  FBI. He initially provided some false and misleading information to the FBI. The CW has since provided information about price-fixing and volume-allocation schemes that I believe is reliable. As noted, much of that information is corroborated by tape recordings of conspiratorial meetings and conversations and surveillance by the FBI.





Whitacre had no criminal record or apparent motive to lie. Plus, the conspirators’ conduct was preserved on hundreds of hours of tapes that Whitacre had recorded with concealed equipment provided by the FBI. The magistrate signed the warrant. The raid of ADM’s headquarters focused international media attention on the price-fixing scandal in Decatur.
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Previously the central Illinois town had been known for its association with Lincoln. In May 1860, it hosted the Illinois Republican Convention that nominated him for president. A month later, the Republican National Convention in Chicago named Lincoln as its candidate on the third ballot after his cousin John Hanks and close friend Richard Oglesby—a Decaturite who would become a Civil War general, Illinois governor and senator—returned from an abandoned homestead outside of Decatur with fence rails that were piled on the speaker’s platform. The delegates were told that the wood had been split by Lincoln thirty years before. The candidate rode the “rail splitter” legend into the White House.

Earlier, Decatur had not been so lucky for Lincoln. In March 1830, three generations of the Thomas Lincoln family including Abe, 22, arrived from Indiana. The first night they camped in a corner of the town square. Then they cleared a ten-acre site on the Sangamon River eight miles away. The river’s name comes from  sangama an Indian word meaning plenty of food, an allusion to the bounty of the rich well-watered local prairie. The young Lincoln helped his family break ground, plant corn, and build a barn, cabin, and smokehouse.

The Decatur experience soured when the family came down with “ague,” probably malaria. They moved again the following March and started over in Springfield. Seven years later, Lincoln began returning to Decatur, the Macon County seat, to handle cases as a circuit riding attorney.

Decatur still trades on the Lincoln legend. The old circuit court, renamed the Lincoln Courthouse, is a spare clapboard box on a snippet of park. The Sangaman River homestead has been vandalized practically beyond recognition.

Tourism in any event seems unlikely in this tough town of about 90,000, with its round-the-clock clangor of trains and trucks, many emblazoned with the molecule in a diamond-shaped leaf insignia of ADM. Mountainous dun-colored mills  with nests of pipes, winking aircraft warning lights, and steaming plumes dominate the urban landscape. The sticky sweet and sour stench of enzymes brewing corn starch is overpowering.

The town, which locals sometimes call “da crater,” seems to have more than its share of convenience stores, used car lots, and scruffy bars. Because Illinois is the number one soybean state and Decatur is the soy processing capital, there are numerous businesses with such names as the Soy City Motel, Soy City Electric, and Soy City Tire. There is a small, spiffy financial district, but little else seems new here.

At the edge of the mills sits ADM’s six-story administration building. The second floor “war room” contains the terminals, screens, and clatter of over a hundred in-house buyers and sellers of commodities in world markets. On the top floor is the upper level management suite, an island of relative calm, soft lighting, and plush carpets that resembles an art museum. During the 1980s, Dwayne Andreas became taken with the quality of laser-enhanced topographically correct reproductions of classic paintings that could be picked for about $1,500. Executives and visitors walking these corridors saw the spitting images of Van Gogh’s Starry Night over the Rhône, Monet’s The Artist’s Garden at Giverney, Pisarro’s Boulevard Montmartre,  and, one particularly relevant fake, Grant Wood’s Dinner for Threshers, which portrays fatigued farm hands in their overalls at a table heaped with food. Other walls bore mementos and pictures of the senior Andreas with famous friends, including Presidents Truman, Kennedy, Bush, and Reagan; Chief Justice Warren Burger; Ex-Canadian Prime Minister Brian Mulroney; Mother Theresa; General Secretary Gorbachev; and President Yeltsin.
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On the evening of June 27, 1995, approximately seventy FBI agents conducted the raid. They hit the administration building and seized carloads of documents from management files. They fanned into the suburbs and invaded the homes of ADM executives, whom they interrogated.

The event, which quickly became known locally as “Gestapo Night,” also included visiting Mark Whitacre’s residence in Moweaqua, Illinois, about fifteen miles south of Decatur. He lived in a sprawling colonial mansion with thick columns, manicured grounds, a pool, a stable with horses, corral, and bridle paths. Dwayne Andreas, the prior owner, had retained a pricey grove of black walnut trees at the edge of the property. The FBI’s purpose in “tossing” Whitacre’s office was to provide him with a measure of protective coloring. It did not want its mole outed yet. It hoped that he would hear evidence or comments by his colleagues in reaction to the raid.

No stranger to crisis, the company rarely made a move without deploying either or both of its Washington law firms. One was Williams & Connolly the capital’s premier purveyor of hardball litigation tactics. The firm was famous for gaining outstanding results for notorious clients in desperate jams, including Teamsters Jimmy Hoffa, Iran-Contra figure Oliver North, former Texas Governor John Connally, and would-be Reagan assassin John Hinckley, Jr. More recently, it took on the representation of President Clinton during the Lewinsky scandal and impeachment trial and with typical aggressiveness turned defense to offense by accusing the special prosecutor of ethical and grand jury lapses.

At Williams & Connolly, Dwayne Andreas had had a personal relationship with Edward Bennett Williams, the brilliant trial lawyer who had won him an acquittal in a Watergate criminal case twenty-one years earlier. After Williams died, the lead partner at the firm on ADM business became Aubrey Daniel, III, a steely, slash-and-burn tactician who earlier in his career successfully prosecuted Lt. William Calley for his role in the My Lai massacre of civilians during the Vietnam War.

The other Washington law firm was Akin Gump Hauer & Feld, which in its way was as prominent as Williams & Connolly. Its way was lobbying, writing legislation, cultivating politicians and officials and performing high-level errands. Its leaders were Robert Strauss, seventy-seven, the former Democratic National Chairman and Ambassador to the Soviet Union, and his protegé Vernon Jordan, the former head of the Urban League and a confidante of President Clinton.

Squads of lawyers from the two firms descended on Decatur on the morning of June 28, 1995. Each attorney was assigned to an ADM employee thought to be a possible target of the government. Because the company still had no idea of Whitacre’s role, it provided him with John Dowd of Akin Gump.

A lawyer’s approach in a situation where both a corporate client and an employee potentially are in trouble is delicate. Does the lawyer’s allegiance run first to the company or to the individual? The meaning of Dowd’s role may not have been clarified to Whitacre. At any rate, the executive whose cover was precarious decided that he had become Dowd’s client and had entered into a solid confidential relationship with the attorney. During their discussion the day following the raid, Whitacre decided to come clean about his government activities.

Dowd apparently saw their relationship differently. Immediately, he exposed Whitacre to ADM. Later when Whitacre accused Dowd of violating the attorney-client privilege, the Washington lawyer insisted that Whitacre had authorized him to tell the company.

The results of a raid based on Whitacre’s inside information were dramatic. ADM stock, one of Wall Street’s enduring stars, began to tumble, based on market worries that the company’s worth had been falsely inflated by price fixing. In the same vein, some ADM shareholders believed that they had been misled as to the values of their holdings and filed numerous class-action suits against management.

 



ADM took another solid punch a week after the raid when Howard Buffett, a vice president and company spokesman, resigned. Buffett was the son of Warren Buffett, America’s most successful post-war investor and second richest man after Bill Gates. At ADM, Howard Buffett became a reliable public voice for ADM’s policies, including federal subsidies for gasohol (made with corn-based ethanol), heavy funding and lobbying of politicians, and opening up Cuba and Vietnam for trade. Now Buffett refused to spin or justify ADM’s conduct.

Buffett’s resignation took ADM completely by surprise. It responded by angrily banning him from the premises on July 10, 1995. The company had no backup ready to replace him as an officer or board member. Now Buffett shied from the press. Though in time ADM’s criminal complicity would be proven, no other manager besides Buffett would resign in protest.

Unlike Buffett, Whitacre at first willingly cooperated with the media that swarmed him. Tall and blond, he favored expensively tailored double-breasted suits and bold silk ties. His fair complexion, soft features, and large eyes behind horn-rimmed glasses gave him a studious bearing and more than a slight resemblance to another celebrated whistleblower/turncoat—John Dean, Nixon’s renegade White House lawyer. Whitacre’s speech was sincere, staccato, and slightly compulsive. He seemed to need to get the ADM matter off his chest, but it apparently pained him to give information harmful to his colleagues and the company. To the press, he mentioned fearing for his family, which had been receiving threatening late-night calls. His children had endured schoolyard taunts about their father being an FBI snitch and questions about whether the family would go into the federal witness protection program. He wondered aloud in interviews if it would have been better simply to leave the company three and a half years before instead of spying for the government.

 



The son of a GM dealer, Whitacre grew up in an upper-middle-class family in Morrow, Ohio, about thirty miles north of Cincinnati. In high school, he began dating his pert, vivacious, future wife Ginger Gilbert and was president of his senior class.

He went to Ohio State in 1975 with the notion of becoming a veterinarian but decided to aim for a lucrative career blending science and business. He finished an honors program in animal science and received a bachelors and masters degree in just four years. Only two years later, he emerged with a doctorate from Cornell in nutritional biochemistry. At graduate school, he distinguished himself with hard  work and such high energy that his fellow students half jokingly tried to keep him away from the office coffeepot.

His first job involved research at Ralston Purina in St. Louis. He stayed less than a year before receiving an offer in 1984 from Degussa, a German chemicals firm. Degussa intensively trained him in German for which he had keen aptitude, both oral and written. The company made him a technical sales representative and moved him to Germany in 1985. His assignments caused him to travel widely in Europe and Asia.

At Degussa, Whitacre rose to the directorship of applied technology and moved in 1988 to the company’s US headquarters at Teterboro, New Jersey. In America, he was promoted again to vice president. His large house in Warwick, New York, often served as the lodgings for the company’s visiting German brass. It was rumored that Whitacre could become the first non-German to head the company’s American branch.

In 1989, ADM decided to enter the lysine business. As was its practice, Decatur sought a joint venture to avoid the delay in hitting the market that would be caused by building its own facility.

Because of Degussa’s extensive amino acid experience, ADM approached the company. ADM brought a lot to the proposed marriage: capital, clout, and above all its vaunted “river of dextrose.” A byproduct of corn processing, dextrose is the basic raw material from which lysine is extracted.

Whitacre had been restless in Teterboro. Usually he arrived early, finished his work in a few hours, and spent the rest of the day bouncing around the office and the plant searching for ideas. At thirty-two, he found himself across the bargaining table from ADM, as Degussa’s lead negotiator. He saw a company dissimilar from his own. ADM was lean, unbureaucratic, dynamic, and quick to seize a new direction.

Ultimately, Degussa rejected the joint venture opportunity, but Whitacre accepted an offer from ADM in October 1989. He would be president of a new division then called Biochem Products.

Whitacre was happy to move back to the Midwest and for three years ecstatic about ADM. The company soon changed the name of the division to BioProducts and rapidly pumped $150 million into it. Whitacre supervised the building of the world’s largest lysine plant and recruited the best sales and technical talent worldwide. In the process, he hired some of his old Degussa friends whose lives or at least lifestyles he changed with hefty bonuses and salary increases. They would become his devoted inner circle.

ADM had big plans for BioProducts, which in addition to lysine would produce other amino acids, bacitracin, ascorbic acid (vitamin C), lactic acid, monosodium  glutamate (MSG), and vitamin E. The company hoped to generate a third of its earnings from the division by 1997. Because of his experience travelling abroad for Degussa, ADM also put him in charge of expansion into Southeast Asia.

Not only was Whitacre busy but he appreciated the nimble, decisive can-do atmosphere at ADM. He reported directly to Mick Andreas. The huge lysine plant, with an annual output capacity of 250 million pounds, went from blue prints to production within less than a year and a half, an astonishing feat. The facility, which looked like an indoor stadium, opened in February 1991.

At the time, lysine was selling for about $1.30 per pound. ADM started a price war in order to win market share. When the price hit 60 cents, the operation was not even paying off the building costs. According to Whitacre, “we were losing money, a few million dollars a month. Production costs were high because we were just getting started.”

This sorry state was not regarded by ADM as permanent but only as stage one. As Whitacre put it, stage two started when Mick Andreas and James Randall, the ADM president, put him in touch with Terry Wilson the president of the corn processing division. Not especially popular among employees, Wilson, a gruff, bearish man with forearms like hams, silver hair, and metallic glasses, was the subject of office rumors about price-fixing. He put Whitacre at ease about losing money and said it was time to meet with the major competitors, which were two Japanese firms, Kyowa Hakko Kogyo and Ajinomoto.

Whitacre told his FBI handlers that Wilson previously had set up a conspiracy to fix prices in citric acid. According to Whitacre, Wilson and Mick Andreas convinced the Japanese that it was time for everyone to climb out of the red in lysine. The way to do it was by raising prices collectively and carefully dividing up the market.

Whitacre reported that ADM even had a price-fixing motto: “The competitor is our friend and the customer is our enemy.” The phrase stood modern capitalism on its head. Whitacre promised that it “turned up lots of times on the tapes” he secretly made of the meetings. “Terry used to say it, and Mick would say it. It was our philosophy.... There are tapes of Mick Andreas quoting his father as always saying this.”

From the first, the government declined all requests to release the tapes under the Freedom of Information Act, because they were evidence in an ongoing criminal investigation. ADM also early developed a militant strategy to prevent any disclosures of the tapes, but portions leaked out.

After his exposure, Whitacre publicly recounted how he became an informant wearing a wire and at times carrying a tiny recording device implanted in his briefcase. He claimed that in 1992, when price-fixing was being discussed with the Japanese but before it actually began, lysine batches in the ADM plant came out spoiled.  There was a suspicion of sabotage by engineers from the Japanese competitors, who had visited the Decatur facility. Eventually sabotage was ruled out. Before it was, Dwayne Andreas became concerned, and ADM called a contact at the CIA who referred the case to the FBI. This resulted in the invitation of Brian Shepard to the plant. Among others, Shepard approached Whitacre who allowed the FBI to tap his home phone and agreed to spy. One of the ironies of the case is that the FBI initially contacted Whitacre about matters unrelated to price-fixing.

In 1995, Whitacre insisted that he was not threatened by the government. “The FBI never forced me to do anything.” He wanted to do the right thing because “from the beginning, I wasn’t comfortable with the idea of price-fixing, not only because it’s illegal but because I also believe it’s the wrong way to do business.”

Brian Shepard also was a significant part of the equation for Whitacre. “I don’t know. I just really trusted the guy. If it were another kind of guy, I might not have told him. He was really trustworthy and I found it a real relief to talk to him.... We really hit it off well.”

For the most part, Whitacre charmed the press, which did not probe the inconsistencies in his stories. For example, Whitacre always maintained that Dwayne Andreas was in on the price-fixing scheme. If so, why did he alert the CIA about alleged sabotage and later invite the FBI on site? If the competitor truly was the friend, why would such a friend even be suspected of sabotage? Above all, why really did Whitacre cooperate with the government? No similar tugs of conscience had disturbed him during school or in prior jobs. He was not known for making ethical stands or for doing anything to put his meteoric career at risk.

Whitacre fast was becoming a folk hero of American business. A pariah at ADM, he found himself at the center of the largest antitrust probe in American history and in the pages of the New York Times, Wall Street Journal, Time, Newsweek, and  Barrons. Fortune devoted a cover piece and extensive space to Whitacre’s first-person account: “My Life as a Corporate Mole for the FBI.” Residents of Moweaqua, from the barber to the police chief, told television that Whitacre and his wife Ginger were model citizens, parents, and philanthropists. The couple was especially concerned with the plight of poor children. They organized toy drives and invited local kids to play on their grounds. Time described Whitacre as practically a “second son” to Dwayne Andreas. Reporters, editors, and readers warmed to the story of a man who had everything and seemingly put it all at risk as a covert operative for the FBI in order to protect free enterprise.

Some media pundits wondered if ADM could survive. There were bound to be more shareholder cases, plus endless class-action antitrust suits with crippling “treble” damages, as well as the bloodletting of the company’s leadership in criminal court. As for ADM, it had not been sitting on its hands. On July 21, 1995, to  buttress its stock price which had plunged 15 percent since the raid, it announced it would repurchase 20 million shares.

The company’s enormous and in some ways ominous influence began to be felt. Some long-distance callers to WAND-TV in Decatur, which had recently run a lengthy Whitacre interview, were patched through without their permission to ADM security. Neither the station nor the company offered any public explanation beyond suggesting that the phone lines in central Illinois had gotten crossed. Some of the callers later complained of continuing irregularities with their own lines or being watched.

After an ABC television investigative reporter parked briefly on a public street in Dwayne Andreas’ neighborhood, he was questioned by police. The journalist did not return to Decatur. ADM’s reaction to Whitacre was predictable. At first, the company shunned him and gave him nothing to do. Having a known whistleblower on site makes managers uncomfortable. By the second week in July, ADM had barred Whitacre from the premises, although it kept him on the payroll. Whitacre’s lawyer James Epstein of Chicago told the media he expected ADM “to invent some pretext to fire Mark.”

ADM put Whitacre’s past under a microscope. The first matter the company came up with was relatively minor “résumé fraud.” ADM said Whitacre had mischaracterized himself as a PhD in biochemistry. Although Whitacre had won a PhD from Cornell, it was in the field of nutritional biochemistry, a somewhat less rigorous science. Then ADM announced that Whitacre had faked having an MBA from Northwestern University’s elite Kellogg School of Management when he successfully submitted his name for nomination to the board of trustees at Decatur’s Milliken University. In fact, Whitacre held an MBA from Kensington University, a correspondence school in California.

Whitacre seemed shaken by the MBA revelation. After beingbanned from ADM, he took his family on a vacation. Now, from the road in Kentucky, he began calling the Decatur media. He rambled on air to WAND-TV that he had no idea “where the item on Northwestern came from.” He suggested ADM itself. “I do know that there’s a lot of press releases and different things that go out and different analysts we talk with and sometimes our degrees go and get overinflated.”

He added that the close personal scrutiny “almost feels like you are running for politics.” He continued to assert his integrity telling a Chicago paper, “when this is over, I believe there will be a place for me in American business. Someone will still want to hire an honest person.”

After a week it became clear that the credentials flap had failed to damage Whitacre. It simply paled in comparison with the worldwide corporate scam he had alleged.

ADM, however, continued to dig. Soon it accused him of conventional graft. In July the company discovered that Whitacre had authorized payments based on dummy invoices from nonexistent European companies. The checks then found their way into Swiss and Cayman Islands bank accounts controlled by Whitacre and three of his ADM cohorts, two of whom had come from Degussa.

On August 8, 1995, ADM announced that the scheme had defrauded it of at least $2.5 million. The company fired Whitacre and his fellow alleged embezzlers and sought their indictments. A federal grand jury had been investigating price-fixing at ADM and its competitors. Now one was formed in central Illinois to target fraud by executives, including the famous informer.

Later ADM calculated that the wire transfers totalled more than $9 million. It refused to explain why standard audit techniques had failed to detect the scheme before Whitacre blew the whistle on the company.

For a time, Whitacre continued to fight brashly. He publicly insisted that he merely had partaken of an insidious off-the-books bonus plan for upper management. The extra cash came with significant strings: if an executive displeased ADM, it could expose him for tax evasion. He argued that this is what had happened to him but strenuously denied that he had stolen anything. ADM ridiculed the notion of under the table bonuses and painted him as a thief.

The government now had a problem on its hands. Overnight, Whitacre had gone from an altruistic whistleblowing witness to something like a soiled mafia snitch, neck deep in crime. In fact, the FBI had a bigger headache with Whitacre than with the organized crime turncoat because the latter usually had been granted full immunity from prosecution in exchange for his testimony. At the beginning of his tour of duty as a spy, Whitacre had signed a narrow agreement with the government. It barred charges against him for any acts of price-fixing he committed before and during his cooperation with the FBI, so long as they were revealed to Brian Shepard or other agents. It forbade him to commit additional crimes. Most of the offshore transfers had occurred after Whitacre had started wearing a wire.

Caught off-guard, the FBI and Justice Department prosecutors knew that they would be accused of giving Whitacre a license to steal if they broadened his immunity. Their case could go off the rails. But failing to protect him meant that he could cease to cooperate and refuse to testify against ADM at an eventual antitrust trial.

Whitacre desperately pressed for a deal. On August 2, 1995, he met with federal agents, confessed his role in the overseas payments ring, and explored a guilty plea to tax evasion and mail fraud, which leaked to the press. It was rejected.

The following day, he and his lawyer tried to rekindle an earlier conversation about the economic consequences of his informing. During his two-and-a-half years undercover, he had received no payments, but there had been talk about what would happen if ADM discovered and fired him. Under such circumstances, Whitacre wanted the government to buy his home and pay his salary until he could become re-established. During his service to the FBI, no agreement had been nailed down. Now that his fears had come true, the government was not willing to continue the discussion.

On August 6, 1995, Whitacre began writing suicide notes. One was to the Wall Street Journal. It stressed the wire transfers: “regarding overseas accounts and kickbacks, and overseas payments to some employees, dig deep. It’s there! They give it; then use it against you when you are the enemy.”

The government began weighing whether it could make the case without Whitacre. Prosecutors who listened to the audio tapes and watched the video tapes found them compelling. There was a possibility that they alone could induce a guilty plea from ADM. But, ADM was a tough company that could not be expected to plead guilty.

A jury also could be expected to be impressed by the tapes. However, in some high profile trials, taped evidence had not been enough to carry the prosecution. Although seemingly caught dead-to-rights on video, John Z. DeLorean, the high-level automotive executive, had been acquitted of cocaine dealing, and Marion Barry, the former mayor of Washington, had been convicted only of a minor charge.

The antitrust prosecutor and FBI resolved to try to “flip” additional witnesses against ADM. By now the Justice Department through grand jury subpoenas had seized records from a host of companies involved in manufacturing lysine, citric acid, and high fructose. They included, in addition to ADM, Kyowa Hakko Kogyo and Ajinomoto of Japan, Sewon of Korea, CPC International, Inc., England’s Tate & Lyle PLC (owner of ADM’s crosstown rival A.E. Staley), and Haarmann & Reimer, a division of Germany’s Bayer A.G. White-collar prosecution experience dictated that not all of these companies would stonewall the government, and that at least some of their executives would testify in exchange for immunity.

On August 8, 1995, Whitacre called the caretaker of his pool and grounds and told him not to come in early the following day. The next morning, Whitacre went into his garage and closed the door. After getting into his daughter’s BMW convertible, he used the car phone to bid a final goodbye to his wife. The message was recorded by their answering machine while she slept. Then Whitacre turned on the motor. When the gardener arrived, he braved the exhaust fumes to reach Whitacre, drove him out of the garage, and shook him awake.

Whitacre, who credited the man with saving his life, was spirited to a hospital in Chicago. He stayed for a week and emerged with a diagnosis of manic depression. The suicide attempt was seen by some as an admission of guilt to theft. Questions also arose about whether Whitacre had faked the gassing in order to arouse sympathy, to obtain better treatment from the government, or even to get ADM off his back.

The facts of the event were strange enough to stimulate a series of articles in the Echo, an obscure journal for forensic psychiatrists, which were passed among prosecutors and agents on the case. The articles pointed out several oddities. In the first place, Whitacre had been found unconscious in the backseat of the BMW In most known attempts of this type, the person sits in the front. But more important, Whitacre did not seem to have carbon monoxide poisoning. Otherwise, he could not have been roused to consciousness by mere shaking. Several factors explain this. Carbon monoxide emissions have been reduced substantially in late model cars. Also, the car was not parked in a confined space but in Whitacre’s six-car garage. In addition, before getting in the backseat, he reportedly had lowered the BMW’s rag top. It seems likely that Whitacre, as a large-animal scientist, was versed in physiology and could have calculated his odds and shut his eyes all the while waiting to be discovered.

The psychiatrist analyzing the case also doubted the diagnosis of bipolar disease. While Whitacre had demonstrated remarkable peaks of high energy in his work, there were no similarly reported valleys of depression or documented lapses of judgment (before the alleged embezzlement scheme) during his schooling, work, or relationships that typify the mental illness.

On the other hand, the suicide attempt seemed credible given the strain of his situation. For almost three years, Whitacre had led a double life. The hours at his corporate post, which included working out the kinks in a costly start-up venture plus constant travel, were formidable. His FBI activities amounted to a virtual second job in terms of planning, taping, and travelling, as well as debriefing sessions usually at night with his government handlers.

His home life deteriorated. His wife and three children—sons aged 8 and 15, and a daughter 16—were aware of his snitching. Communication with his wife became strained for the first time in their marriage. He spent less time with his children and worried what they thought when they saw the wire when he took off his coat at night. Above all, the stress of informing on people who were his friends at ADM soon started tearing him apart as evidenced by his efforts to back away from the FBI.

Internal government files uncovered years later revealed that Whitacre had begun threatening suicide to the FBI not long after he started spying on ADM. An FBI log entry from November 18, 1992 noted:
Source advised that source had been very distraught and had been working under intense pressure during the last couple of weeks. Source advised that everyone of source’s superiors at Archer Daniels Midland (ADM), Decatur, Illinois, were turning against source.... Source said source felt that everything was against source.

Source advised that source had brought biochemical books home and was researching the lethal doses of various chemicals as source was considering committing suicide. Source said that source had been an upbeat person all of source’s life but that the last couple of weeks source has been very depressed.





Though his handlers perceived the mole’s depressed and erratic behavior, they forbade him from seeing a psychiatrist or psychologist for fear that his secret activities would stop or be leaked. The abrupt termination of Whitacre’s career, his alleged betrayal by a lawyer, his outing as a spy and money launderer, and fear of jail caused mounting anguish without an end in sight. Those who knew him do not doubt that he wanted to die.

The stock analysts now questioned Whitacre’s credibility his sanity, and whether he could do any lasting damage to his former employer. By mid-August, ADM shares were trading at over seventeen dollars and had been restored to the value before his revelations.

Whitacre seemed to bounce back quickly. By fall, he had rented a suite in a suburban Chicago office park as the president of a biotech start-up firm that was attempting to bring new Chinese blood testing kits into the US medical market. Whitacre said that lithium made him feel better and boasted that soon his new company would have a private placement of its stock.

Whitacre also attempted to better his legal situation by continuing to inform to the government. He alleged other illegal activities at ADM. His efforts did not catch ADM off-guard.

The company was famous for its influence in Washington over Congress, federal agencies, and even the White House. It had no special clout with law enforcement in Chicago. Now it prevailed upon the Department of Justice to base all investigations involving ADM, except for the antitrust cases, in Washington, DC. The new attorneys in charge of the embezzlement probe would be attached to the fraud section, a part of the Justice Department’s criminal division.

The shift in headquarters was ironic because all of the alleged fraud, money laundering, and related crimes were initiated in Decatur. Nothing was alleged to have occurred in Washington. The justification for the move was the accusation made by ADM’s lawyers from Williams & Connolly that the Illinois FBI agents had aided or condoned Whitacre’s bogus invoice scheme.

 



The advantages of the move for ADM were undeniable. Soon a “Chinese Wall” was built between the Justice personnel working on the antitrust case in Chicago and the fraud officials in Washington. Key Illinois operatives, such as Brian Shepard and Chicago federal prosecutor Scott Lassar, who knew ADM well, were removed from the fraud loop. Through its prestigious beltway law firms, ADM  also exercised far more influence over the Department of Justice in Washington than it did in Chicago, where in fact some prosecutors in the US Attorney’s Office regarded the lobbyist lawyers with contempt.

Deputy Attorney General Mary Spearing, chief of the fraud section, and her deputies Don Mackay and James Nixon came to Chicago for a meeting with Whitacre on September 5, 1995. They were joined by FBI agents Anthony D’Angelo, Michael Bassett, and Edward Herbst. The so-called proffer session took place at the offices of Whitacre’s lawyers James Epstein and Robert Zaideman, who both were present. Chicago federal prosecutors Scott Lassar and James Griffin, who headed the antitrust case, made the introductions and departed within five minutes.

For hours Whitacre revealed the minutiae of the fraud scheme, transaction by transaction, check by check. He identified each participant and account, foreign and domestic, and insisted that all of the bonuses had been approved by James Randall or Mick Andreas. He believed himself guilty of failing to pay taxes but not of theft or embezzlement.

Whitacre also outlined a widespread pattern of corporate misconduct. It included the misappropriation of technologies necessary to produce such products as antibiotics, amino acids, and vitamins. The general ploy was to bribe another company’s worker to steal secret material from his plant and bring it to ADM. In addition, Whitacre accused Randall and ADM director of security Mark Cheviron of hiring prostitutes to pry information out of employees at a competitor’s lysine plant in Eddyville, Iowa.

He accused ADM officials of self-dealing by inducing the company to lease their real estate and pay top rates, personal use of corporate air craft, environmental offenses, pervasive campaign finance violations, electronic bugging of competitors, and cocaine trafficking.

With his attorneys by his side, Whitacre made charges involving the company that could have taken federal investigators and grand juries months if not years to unravel, much as the antitrust conspiracy had. But ADM’s attorneys from Williams & Connolly were even more active. They pushed the Justice Department hard to drop the antitrust case due to the alleged misconduct by Whitacre’s FBI handlers. In this they were unsuccessful. But they were highly effective in lobbying the fraud section of the Justice Department to limit its probe to bogus invoicing involving Whitacre and his subordinates and to wrap up the investigation quickly.

The fruits of ADM’s inside-the-beltway strategy became apparent. In October 1995, not one but two Justice Department spokespersons, John Russell and Carl Stern, informed the New York Times, Wall Street Journal, Chicago Tribune and other media that ADM was not “the target or subject” of any investigation by the criminal division. Stern told Fortune that in order to win the favorable ruling, ADM’s  attorneys from Williams & Connolly successfully had lobbied senior Justice officials just below the level of the attorney general.

At the same time that Stern’s bosses gave him the green light to release the information, the ADM publicity department began advising journalists to call Justice for a comment. The result was very good copy for ADM. The off-the-books bonus scheme was portrayed as an aberrational scandal with Whitacre as its ringleader rather than as part of a wider corporate pattern. Fortune aptly called its piece “ADM takes the Justice Department for a Spin.”

The resulting flap about ADM’s manipulation of Justice soon led its spokespeople to issue a caveat. While ADM was off the hook for fraud and related offenses, individual corporate employees still could be the subjects of investigations. By late 1995, Whitacre correctly perceived that only he and his underlings were being scrutinized, which led him to grow increasingly despondent.

In March 1996, he made a claim on WAND-TV of abduction. Unknown men in suits had thrown him into the back of a brown sedan. It had no license plate or operable door locks. The men drove him around for half an hour telling him to shut up about ADM. Then they pushed him out on the street. The story was not verifiable. Shortly after the interview, he moved with his family to Chapel Hill, North Carolina.
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THE SPECIAL COMMITTEE AND THE GADFLY

“... Dwayne [Andreas] doesn’t know who he’s up against.”

—David Hoech

 



 



 



 



 



 



Despite Whitacre’s seeming demise, ADM was far from out of the woods. Indictments were expected. The government, shareholders, and buyers of price-rigged commodities all would make serious claims. Terry Wilson’s alleged remark that “the customer is the enemy” was becoming as notorious in the nineties as Leona Helmsley’s “only the little people pay taxes” was in the eighties.

The response to management’s purported misconduct now fell to ADM’s board of directors. However, the board was known for being allied with management. In fact, ten of its seventeen members were present or former ADM officials. Four directors were Andreases including Dwayne, Mick, Lowell, (Dwayne’s brother and a retired ADM president), and Martin (Dwayne’s nephew and a senior vice president focused on high fructose corn syrup). In an era of increasingly activist independent boards, the ADM body seemed archaic and hamstrung. It was too large to be effective. The Andreas family collectively owned only about 7 percent of the shares, but it ran ADM like a mom-and-pop grocery.

The board was a reliable rubber stamp for its chairman. Dwayne’s son and alter ego Mick had been notified that he was the target of the federal antitrust probe and could be indicted. Mick also was a director. Could the board take an objective position on behalf of the shareholders if it meant siding against Mick and thus against Dwayne?

In order to mount its defense, ADM took a page out of its book of political tactics. When the company fought for key political issues such as ethanol and sugar subsidies, it often did not do so directly. Instead of being up-front in the struggle, ADM would back or act through a trade group or farmers’ lobby. The  tactic allowed ADM’s position to seem more broad-based, less self-interested, and at times even objective.

Dwayne suggested something similar to mute the criticism of the board, the company, and the family. The public response to the crisis, including dealing with the government, would be turned over to a special independent committee of the board. It would be made up of the “outside” directors who did not work at ADM and were not Andreases.

The directors included Brian Mulroney, ex-prime minister of Canada; Marguerite “Happy” Rockefeller, widow of Governor Nelson Rockefeller; F. Ross Johnson, the former chairman of RJR Nabisco; Ray A. Goldberg, a Harvard professor of agribusiness; Gaylord O. Coan, president of Goldkist, a Georgia farmers’ cooperative, who had replaced Howard Buffett on the board; John H. Daniels, a former ADM CEO and member of one of the firm’s founding families; H.D. Hale, a retired ADM executive; John Vanier, the brother-in-law of an ADM executive; and Shreve H. Archer, Jr., the descendent of another founder and father of the company’s current treasurer.

The special committee hired its own law firm, New York’s Simpson Thatcher & Bartlett. Its senior partner was Cyrus Vance, secretary of state under Jimmy Carter. With its selections, ADM had sent a message. It was still so powerful that it would be shielded by a head of state, Mulroney, and a secretary of state, Vance. The outside directors group did not immediately instill confidence in their independence. Like other board members, they were beholden to the Andreas regime for profits and perks. For a meeting every other month and some modest committee work, a director could earn $100,000 per year, over twice the going rate at most big companies. No one ever had had to perform the most fundamental and difficult responsibility of a director, which is firing the CEO.

The backgrounds of some committee members raised immediate doubts about whether they could function independently. Shreve Archer and John Daniels, board members respectively since 1948 and 1957, were completely enamored of the chairman. As a retiree living in Arizona, Archer stated, “Having been actively involved with Dwayne Andreas has been the most stimulating experience of my life. How do you describe one of the most brilliant minds in the world?”

Aging socialite Happy Rockefeller hardly could be expected to defy Andreas, a former political associate of her husband. After Governor Rockefeller died, his widow had sealed off half of their New York apartment for Andreas, who became her across-the-wall neighbor. A dutiful attendee at board meetings, she credited Andreas with giving her the opportunity to meet such luminaries as Mother Theresa and Gorbachev.

Harvard Business School Professor Ray Goldberg probably had the longest-standing family ties to Andreas. A half century before, Goldberg’s father Max, a grain trader from North Dakota, had served as one of Andreas’ most influential tutors on commodities markets. When Ray Goldberg was young, he, in turn, regarded Andreas as a mentor. In 1990, the professor had nominated Andreas to be president of the International Agribusiness Management Association.

Perhaps the least auspicious outside director was Canadian F. Ross Johnson. The former CEO of RJR Nabisco, he was the only member of the board with Fortune 500 experience beyond ADM. While CEO of RJR Nabisco, Johnson had tried to take over the company in a management leveraged buyout. Johnson triggered a bidding war won by raiders Kohlberg Kravis & Roberts. Johnson was deposed, but he made a fortune in the buyout. The emerging corporation was saddled with huge debt, which caused it to spin off businesses. After Johnson left RJR, his longtime friend and golf partner Dwayne Andreas offered him a seat on the ADM board.

Johnson’s lack of attention to detail had become glaring during the RJR takeover attempt. Now he was put on the audit committee of the ADM board and became its chairman. Because of its fiscal oversight, the committee was the only board unit required by the New York Stock Exchange. It was the audit committee’s ultimate responsibility and one in which it failed to prevent large phony bills from being paid.

As a member of the outside directors, Johnson would be negotiating with the government. On September 13, 1995, he showed questionable judgment by mocking the FBI in a speech at Emory University Business School in Atlanta.


I happen to be fortunate to be the chairman of the audit committee of Archer Daniels Midland. It’s an incredibly successful, great company. You know, it’s the old story. Everything’s going well, we all think it’s great, and then things become a problem. And this certainly looks like a problem.

It’s a pretty exciting experience when you find that one of your top division presidents has been recording everything you’ve said for 2 1/2. years.... It’s a mystery.... Start out with the idea that this guy was the boy scout and went to the FBI one day and said, you know: “Hark, hark. These terrible people are thinking about fixing prices.” ... It just never happens that way.... It turned out ... that the FBI ... have got some good scumbags in there too—it’s almost a criminal mentality.



 



Johnson’s fellow Canadian, Brian Mulroney, would become the leader of the outside directors. The lantern-jawed Tory had governed Canada from 1984 to 1993. He lead the nation into the North American Free Trade Agreement (NAFTA), attempted to placate French separatists by putting them in his cabinet, and tried to make special accommodations for Quebec in Canada’s constitution. These measures, however, were rejected by provincial legislatures. He was perceived as close  to US business interests, including ADM, which has major processing operations in Canada. He was personally friendly with Andreas who sometimes informally advised him. At one point, Mulroney blocked the merger of two Canadian mills, which allowed ADM to acquire one. His regime endured an economic slowdown, dissatisfaction with NAFTA, and persistent scandal allegations. By the end of his second term his popularity fell to 17 percent, the lowest in Canadian history.

After leaving office, Mulroney practiced law in Montreal. A proud capable man, he was also a superb negotiator. He initially played a public role at ADM’s stockholders meeting in October 1995, the first following the raid. The annual affair held in a high school at the edge of Decatur usually had the regimented feel of “Eastern Europe under communism,” as one regular attendee put it. As usual, most of the shareholders were white, gray-haired, Republicans from the upper Midwest. Some were dressed up. Others came in ball caps, orange and blue Illini jackets, and white socks. These were Dwayne Andreas’ people. He had helped them prosper. They weren’t the problems for ADM’s leadership. Public employee and union pension funds controlled the largest bloc of ADM stock, about 12 percent. In 1995, the California Public Employees’ Retirement System (CALPERS), one of the nation’s and ADM’s largest shareholders, rated the Fortune 300 industrial companies on governance and gave ADM a rare “F.” At the annual meeting, CALPERS and two similar funds from Florida and New Jersey were sponsoring a motion against re-electing the present directors.

A trim 5’4” bantam with lively eyes, black hair, and thick brows, Andreas, was known for conducting the annual meeting like a well-rehearsed orchestra. But in 1995, he chafed over questions from the floor about price fixing, Whitacre, and his son. “I am completely outraged at the cloud that has been cast over this great corporation, unblemished through seventy years of business. Throughout my life, I have spoken frankly and honestly to my partners and shareholders, and I am certainly not going to change now.” Tiring of accusations from an official of the Carpenters Union Pension Fund, Andreas cut off the speaker’s microphone. The man protested that Andreas was not running the meeting according to Roberts’ Rules of Order. “This is my meeting,” snapped the chairman. “I make the rules.”

Mulroney was able to rescue the event with remarks that he delivered in a humble, low-key fashion. Regarding the special committee of independent directors, he assured the audience that, “None of us sought this assignment, and we accepted it solely out of a sense of duty to the shareholders.” The committee “met on seven occasions at Dwayne Andreas’ request to direct the company’s response to the litigation.” He revealed surprisingly that they had sat down with Whitacre and his lawyer, whom they tried to convince to meet with Williams & Connolly, but failed. He admitted that grand juries still were looking into possible antitrust  violations at ADM but that “no company personnel have been charged in connection with crimes.” He apologized for not being able to be completely forthcoming:
This has left us in a difficult situation. On the one hand, we are being pressed to provide information, and on the other, legal counsels advise that, with pending litigation, it would be irresponsible of us and a disservice to the company and its shareholders to publicly discuss these issues in any greater detail.

We assure you that the special committee will act decisively and responsibly if it concludes that any activity has taken place that is illegal, unethical or damaging to the best interests of the company and its shareholders.





Mulroney swore to the crowd that Whitacre’s fraudulent wire transfers had been investigated three times to determine if they were part of an authorized conspiracy to reward executives under the table. The three investigations had been conducted by the audit committee, by the accounting firm Ernst & Young, and by the federal government. All agreed that Whitacre had accomplished the scheme without the company’s approval. Finally, he reported that that morning Dwayne Andreas had initiated the creation of a committee on corporate governance to design a truly independent board. Mulroney would cochair the committee with Professor Ray Goldberg. They would submit a report within three months.

ADM General Counsel Richard Reising rose to speak. A longtime Decaturite not considered glamorous like an Andreas, he was widely trusted and considered a voice of reason by local investors. Reising assured those in the bleachers that “the Department of Justice has confirmed that there is no credible evidence that Mr. Whitacre’s thefts were part of a plan by ADM to funnel compensation to its executives.” For Reising to have misrepresented this critical fact in a setting with shareholders would have constituted securities fraud. The statement amounted to strong support for the charge that the Justice Department’s investigation of ADM had been exceedingly brief. In time, questions arose about whether there had been any investigation at all besides the probe of Whitacre and a handful of his subordinates.

 



The remarks by Mulroney and Reising took the wind out of the sails of the initiative by the institutional investors to remove the board. The directors were re-elected by 80 percent of the shares. For a company that was used to lockstep unanimity, this was a wake-up call but not a revolution.

In January 1996, the board announced that it unanimously had accepted the report of the governance committee. The recommendations included that the board would be reduced to twelve members. Most important, the majority would be independent. These directors could not have business or professional relationships with ADM and could not be former employees or family members of top management.

Board compensation would be brought in line with other major corporations,  approximately $40,000 per year. Health and retirement benefits no longer would be provided to directors. At least half of a board member’s compensation would be paid in stock in order to marry him or her to shareholder interests. Board members no longer could serve after seventy. Ray Goldberg and Happy Rockefeller would be stepping down. Goldberg lauded the new structure. “This makes ADM consistent with the best governance procedures of all the major corporations in the United States.”

Four insiders also announced that they would give up their seats: Mick Andreas, his cousin Martin, president James Randall, and H.D. Hale, the president of ADM Milling. Dwayne Andreas vowed that he had no intention of retiring but would be willing to give up one of his jobs as CEO while remaining chairman. He professed that his health was good. “I am going to stay on as long as they want me to, maybe two or three more years.”

Terry Wilson now resigned. Mick Andreas went on an indefinite leave of absence from his position as vice chairman but would draw his full salary.

The dissatisfaction of the institutional investors had been a great danger to ADM. If they had pulled out, the stock would have plunged. In early 1996 their objections melted away. CALPERS deemed the board reorganization with its independent majority as “a most significant event that is a victory for institutional investors and all shareholders.” Of course, it did not hurt that annual sales had risen 11 percent to $12.67 billion and earnings per share had jumped from .57 cents to $1.55.

 



Little internal opposition remained. But there was something called the ADM Shareholders’ Watch Committee. Beginning on July 17, 1995, it put out a newsletter that was faxed to the company’s officers, directors, lawyers, accountants, and many of the employees. It also found its way into the offices of journalists, prosecutors, and politicians. The Watch Letter, as it became known, infuriated Dwayne Andreas and other top managers. On days when it arrived in Decatur, secretaries were sent scurrying to the fax machines to yank the sheet out before it could be copied and read by other employees.

The Watch Letter was replete with literary references from Burke, Churchill, Emerson, Lincoln, Shakespeare, Patrick Henry, Thomas Paine, and Proverbs. Bursting with barbed invective, it railed against the “Andreas Crime Family.” It referred to chairman Dwayne Andreas and the members of the board as “a pimp and his stable of whores.” The Watch Letter purported to represent ADM’s “50,000 shareholders, a sleeping giant,” whom it intended to rouse. It claimed to be running “Operation Thousand Eyes,” with “moles inside every division of ADM.” It targeted all manner of alleged waste and abuse including free private use by top executives of the corporate jet, bribes to foreign leaders especially in Mexico and  Indonesia, and payoffs to highway officials to induce them to ignore ADM’s overweight transports, as well as the use of prostitutes to gather information from competitors. It reserved special ire for Williams & Connolly, whom it accused of bleeding the shareholders with rates approaching $1,000 per hour and bills that it said the firm padded by sending as many as five lawyers to a deposition. It accused the lawyers of protecting Dwayne and Mick Andreas rather than the company.

The Watch Letter was not without humor. It reported that Dwayne Andreas had broken a plate in anger in the corporate dining room. He was accused of “playing frisbee with the shareholders’ china.” It maintained that Dwayne and Mick Andreas, Terry Wilson, and James Randall all belonged in “Club Fed.” It referred to the group as the “gang of four.”

Sometimes the Watch Letter went over the top as when it likened Dwayne Andreas to Hitler. Sometimes it printed rumors, but often it hit the mark. Sometimes it opened old wounds as when it published that an Archer family member once had committed a hit-and-run in Decatur without being charged because of a payoff with ADM money.

The Watch Letter raised a number of disturbing theories especially about the Department of Justice’s fraud investigation that had rejected Mark Whitacre’s claim that the overseas wire transfers amounted to a scheme of secret bonuses approved by top management, including president James Randall. The Watch Letter questioned why an embezzlement case in Decatur was being handled by the Justice Department in Washington, DC, rather than by the US Attorney’s office in Illinois. Its answer was that officials in Washington would be more receptive to Williams & Connolly and to limiting the probe to Whitacre and his underlings.

The Watch Letter was the first to print that an FBI agent assigned to the fraud investigation was Michael D. Bassett. In March 1987, using the alias “Michael McLaughlin,” Bassett had gone to work as an ADM clerk in the Chicago Board of Trade’s treasury bond pit. The cover and training that ADM had provided to him had been approved by Dwayne Andreas. As part of “Operation Sourmash,” Bassett participated in key arrests and convictions of traders in a high-publicity sting. Now out of the thousands of FBI agents in the US, it was Bassett who was assigned to investigate fraud at the company that had assisted him so significantly almost a decade earlier and that still had the same leadership. The Justice Department’s only explanation for this assignment was that Bassett was highly qualified for the new task and that his “assignment was coincidental.” The Watch Letter maintained that ADM had picked its own investigator.

The Shareholders’ Watch also seemed to have had access to the tapes made by Whitacre or to the information on them. Periodically, it would print summaries of the taped price-fixing meetings.

For example, the Watch Letter described a session in Hawaii between ADM and foreign lysine producers. The Watch Letter alleged that Terry Wilson showed the gathering of mainly Japanese executives charts on fixing prices in the citric acid markets while saying that the same scheme could be used for lysine. Wilson described how important it was for each member of the conspiracy to remain in step on price and production in order for the conspiracy to succeed. In describing how serious a breach would be regarded, the Watch Letter said, “he turned his index finger under as if it had been cut off,” a Yakuza (Japanese organized crime) warning.

The Watch Letter also described a Los Angeles meeting, reportedly videotaped by the FBI, where Mick Andreas was described as having displayed price-fixing charts to the Japanese and “told them that ADM had been fixing prices for over twenty years and is well-experienced in this area and not to worry.”

The government and ADM strictly controlled the issuance of the tapes. As evidence in an ongoing law enforcement investigation, they were not released in response to requests under the federal Freedom of Information Act. A critical part of Williams & Connolly’s service to ADM was attempting to keep the tapes secret. However, they were given to the special committee of the board once they entered into guilty plea negotiations with the government.

A federal judge in Springfield, Illinois, who was handling about twenty class-action civil suits distributed some of the tapes, over ADM’s objection, to plaintiffs’ lawyers under the severest confidentiality controls. Any attorney who disclosed the contents of the tapes could expect to be held in contempt and possibly disbarred. One of the lawyers who had been given the recordings explained why such strictness had been imposed. “It’s very much like Watergate. Nixon could govern, until it became known what was on the tapes—the obscenity, money, and hatred, and a pattern of criminality. When that came out he was finished. These [ADM] tapes are disgraceful. If they ever come out, the leadership is finished.” Now it seemed that the copies of the tapes or transcripts could have been leaked to the writer of the Watch Letters.


Each of the letters was signed by the Lamet Vov, two Hebrew letters with sounds corresponding to l and v. This never was explained in the text; nor was the significance in Jewish mysticism. Due to their positions in the Hebrew alphabet, the sum of the two letters is thirty-six. In the Talmud, a Lamet Vov is an extremely righteous person disguised by ignorance and poverty, who emerges to avert disaster and persecution. In each generation, there are at least thirty-six of these figures.

The use of the nom de plume was arcane but interesting. In truth, the writer did not completely hide his identity. It would have been impossible because he was constantly on his phone from Florida gathering and spreading information. In the early phases of his work, he had asked sources to keep his name and phone number from ADM. He said that board member Ray Goldberg finally blew his cover to the company.

It turned out that the Lamet Vov was David Hoech (pronounced Hake), then fifty-six, the holder of two shares of ADM stock. He lived with his wife, Carol, fifty-five, in a pleasant Fort Lauderdale condominium complex.

A bull-chested six-footer, Hoech was perhaps thirty pounds overweight, though he remained solid and powerful-looking. He had tight steel gray curls and dark eyes that put everybody on trial. Both in speech and presence, he projected toughness, although he could be gentle with family and friends. His voice had aspects of the resolute rasp of John Wayne and the slow menace of Peter Lorre. Basically self-educated, he was a massive reader and book lionizer. He spouted literary references as avidly in speech as he did in writing.

Carol Hoech, a short spunky blonde with a warm twinkle in her eye, was his partner in all things, including the firm Global Consultants, Inc. It was the second marriage for both Hoechs, who were close to each other’s children and grandchildren.

Both Hoechs were raised in St. Louis. Carol was the daughter of Frank Nykiel, the late chairman and CEO of Chromalloy, a large diversified public company with metals, transportation, textiles, and petroleum services businesses. Famous for his probity, Nykiel felt that his $800,000 salary was enough during the 1980s and refused the expense account perks and freebies available to someone in his position. Forbes once called him a “white knight” for turning the company around.

Also a towering figure, David Hoech’s father George was a staunch Republican and a Baptist minister. The descendent of abolitionists, he was a steadfast proponent of civil rights. A stickler for the law, he even refused to allow bingo in his church.

Not surprisingly the son rebelled. After graduating from high school, he signed up for Vietnam as an airborne medic, where he was dropped both behind enemy lines and into the China Sea, “kicking sharks” in order to rescue pilots. He recalled the war as a period of close camaraderie and occasional bar fights. Eventually he turned against the war. The whole Vietnamese experience was central in his consciousness. Photographs of his buddies during the war and at reunions at the Wall in Washington were proudly displayed among his mementos.

After his discharge in 1966, Hoech moved to Japan, married a Japanese woman, and became fluent in the language. While there, he caught the consumer electronics wave and grew wealthy by distributing products in the United States, Southeast Asia, and elsewhere. He also became close to the small Jewish community in Tokyo, mainly Americans and Israelis in business, and once held a Passover Seder for fifty in his office. Around the same time, he became aware of his mother’s Jewish ancestry and learned about the religion—hence, the moniker Lamet Vov.


In 1982, he moved back to St. Louis. With his cultural and language skills (he also knew some Korean and Mandarin), he was able to establish himself as a consultant to Asian companies, including Japanese firms building plants in the United States. In addition, he positioned himself to advise American clients in markets with Far East competitors.

In the late 1980s and early 1990s, his work moved into agribusiness. Among others, he advised Cargill, America’s largest private company, Japan’s Kyowa Hakko Kogyo and its American branch Bioyowa, based near St. Louis, as well as A.E. Staley, ADM’s Decatur neighbor.

Hoech’s stock in trade was information. He was very good at gathering it from his client’s rivals through the conventional means of press clippings, financial reports, etc., and the unconventional, although always legal means, of cultivating and listening to the employees of competitors. As the eighties turned into the nineties, Hoech spent a good deal of time in Decatur finding out what ADM was up to and trying unsuccessfully to add it to his client list. During this period, he befriended Mark Whitacre and others at the company. He bought a couple shares so he could receive stockholder’s information and attend annual meetings.

He did not like ADM’s air and water pollution and industrial accidents. “ADM’s not a good corporate citizen,” he said. But above all, he disliked “Dwayne’s arrogance,” and the political influence and economic clout held by the Andreas family for whom he felt the corporation worked rather than the other way around. “To be an Andreas in Decatur is like being a royal in Buckingham Palace.”

A proponent of free markets, Hoech was angered but not surprised by the allegations of price-fixing involving ADM. After the scandal broke, Whitacre’s close friends, including Howard Buffet, distanced themselves from the mole. Hoech remained by his side. His regard for Whitacre as a whistleblower did not blind Hoech to the false invoice scheme. “I told Mark, you’re over twenty-one and that was shareholders’ money.” By the same token, he saw Whitacre’s graft as part of an approved pattern of corporate corruption.

After Whitacre exposed ADM, the media mobbed the story, touting it as a David and Goliath parable. After the exposer was exposed, the press drifted away. Good versus evil inside a multinational corporation was front-page news. Greed versus greed was buried in the business section, if it made the paper at all.

Hoech refused to let the story die. He maintained intense relations over the next three years with reporters from the New York Times, Wall Street Journal, Bloomberg, Chicago Tribune, and Decatur Herald-Review. He supplied them with leads that they often followed and sometimes with ADM or government documents, including tape transcripts. Some reporters questioned his motivation, and at times his sanity, but most kept coming back for more. Hoech never let the case get out of the  news or relaxed his pressure on ADM. Generally, he was good for a high-minded sound bite. “The law prostituted,” he would say, “brings on chaos, and chaos brings on dictatorship. Democracy functions best when people stand up. That’s all I’m doing. People call me and say you don’t know who you’re up against. I say Dwayne doesn’t know who he’s up against.”

He relentlessly attacked elements of the government that he believed were catering to ADM’s influence. When President Clinton flew to Nixon’s funeral with Dwayne Andreas, Hoech widely disseminated the news. When Andreas gave $10,000 to Clinton’s impeachment defense fund at the height of the price-fixing scandal, Hoech cried foul.

At times, the FBI threatened him with prosecution, usually for obstruction of justice based upon his contacts with Whitacre and other witnesses. Hoech maintained that he simply wanted the government to do its job, and he was helping it, or at least keeping its back straight. He never was charged with any crime.

Hoech achieved some significant coups. He played a role in “delivering” Whitacre to Fortune, resulting in a landmark series on whistleblowing at ADM that included Whitacre’s memoir of spying. Hoech infuriated his former clients at Cargill by disseminating information about that company being involved in price-fixing with ADM, although Cargill was not prosecuted.

After Whitacre’s disgrace, everyone following the antitrust case knew that the prosecution could crash and burn unless other witnesses came forward. As it happened, Hoech had been a consultant to Japan’s Kyowa Hakko Kogyo Corporation, a named coconspirator. Also he had known one of its alleged price-fixing executives, Masaru Yamamoto, for over a decade.

In early January 1996, Hoech wrote an impassioned three-page letter urging Yamamoto to “make a deal with DOJ for immunity first for yourself and second to try to protect the company.” Hoech anticipated the argument that Dwayne Andreas’ fabled political influence would get rid of the problem. “Yes, ADM is trying to tell people that Dwayne is taking care of this mess, and it will be only a large fine, and the case will be dismissed. In your position I would want to believe this. Do not even entertain the idea as you will be deceiving yourself as it is all propaganda.”

Hoech appealed to the Japanese both practically and spiritually. If Yamamoto and his company came clean and worked for justice, then customers would stay with them. But matters would go downhill, if Kyowa and its executive chose to shield ADM and were perceived as outlaws. The evidence was compelling:The tapes are very devastating, and this information will flow over into the Japanese news media. I cannot stop this as ADM is so arrogant, and this will be a high-profile case. The FBI, Whitacre, and yourself know what was discussed,  but remember that any conversations you had between Whitacre and yourself were recorded for the past three years, including such places as Paris, Atlanta, room #6010 in Chicago, breakfast in Hong Kong, and all telephone conversations and meetings.




Gently Hoech suggested that Yamamoto go about “righting yourself’ in order to find “inner peace.” Solace could be taken from the fact that, “you are the victim not the victimizer; that is ADM.” Hoech asked Yamamoto to “please accept my advice and thoughts as one friend to another who has looked at this mess from every angle.” The writer urged his correspondent to act in accordance with the highest principles:Confucius said, “Those who know the truth are not equal to those who love it, and those who love it are not equal to those who live it.” You are a man of integrity who can hold your head high. Freeing yourself and taking the lead in your situation will protect you against further harm to yourself and those around you.




Shortly after the letter, Hoech’s advice was heeded, and Yamamoto began to cooperate with the US government. The Justice Department did not give him complete immunity, but allowed him to plead guilty in exchange for no jail time and a fifty-thousand-dollar fine. Because he was the first to make a deal, he would receive the lowest fine. Hoech said Yamamoto also convinced other Japanese to work for the prosecution.

In early 1996 the Watch Letter also attracted attention in the market. Dain Bosworth, a respected Minneapolis brokerage house that had advised buying ADM stock less than a year before and touted Mick Andreas and Whitacre as its future leaders, issued a “sell” bulletin to its investors. Dain worried about the Watch Letter’s allegations that ADM had covered up the Archer hit-and-run, that Dwayne Andreas had instigated the firing of A.E. Staley’s CEO Larry Cunningham because Cunningham refused to fix prices, that ADM was deploying private investigators to discredit and intimidate people, and that the Decatur company was engaging in foreign bribery.

Dain called these “serious accusations.” While it did not vouch that they were true, it was “especially struck by the naming of names, dates, and places,” and “subsequent ‘authentication’ of some of the data via articles in the news media.” In addition, the investment house questioned some of ADM’s business “fundamentals” as well as the “darkening clouds regarding the price-fixing investigation.”

Infuriated by the piece, ADM hired Williams & Connolly to grill the Dain analyst who had written it at a deposition. The transcript has been sealed. The lawyer reportedly asked over a hundred questions focusing on David Hoech.

Hoech also fought a protracted battle with the New York Times. In 1996 he supplied Times reporter Kurt Eichenwald with a document pertaining to Mark Whitacre’s move to North Carolina. A copy got into the hands of Williams & Connolly, which filed it for ADM in court in Illinois. Then stranger things started to happen. Williams & Connolly retracted the document from the court in order to remove the fax “tell-tale” at the top of the page that listed a phone number at the  Times.


Hoech caught wind of the filing, retraction, erasure, and refiling. In an emotional taped call he accused Eichenwald of betraying him as a source and carrying water for ADM. The reporter denied the charge shouting, “Somebody’s trying to set me up.”

Adam Liptak, a lawyer at the Times, became involved. In a letter, Liptak admitted to Hoech that the number at the top of the document belonged to a fax machine at the newspaper. “You have concluded from these facts, not unreasonably, that the  Times faxed the document to ADM.” However, Liptak assured that the fax machine in question “has been disabled so that it cannot send outgoing faxes.” Plus, he insisted that even fax sending machines at the Times “do not print their numbers on documents.” The lawyer finished by telling Hoech, “If you came across additional information on how this phone number came to be reflected on this document, I would be eager to hear it.”

Hoech said he no longer cared much about the purloined document. “I just wish they wouldn’t lie to me.”

Hoech also conducted guerilla lobbying of the directors. Somehow he found everyone’s private line, home phone, vacation home phone and fax. He passed the numbers out freely to reporters.

He gave ADM people a chance to return his calls. If they did not, he called them at home at 2 AM and told them they should have. Or he left a message, “You talk to me or I’ll be in your face tomorrow.” They believed him and often called back.

Sometimes he scared people, although his threats could be seen as jests. Once he left word for Ray Goldberg to call him back or else he would “come up there to Harvard and duct tape you to your chair in front of the classroom.” Goldberg then spoke with him.

Mainly, in 1996 he waged a campaign through the Watch Letter about the type of punishment that should be meted out in the antitrust case. Because the tapes were so compelling, he never doubted that ADM would plead guilty. He feared that the company would pay a fat fine to prevent Mick Andreas from going to jail. Such a penalty, he felt, could exceed two hundred million dollars and perhaps reach half a billion. “It doesn’t matter to Dwayne. It’s only shareholders’ money.”

ADM did not take kindly to Hoech’s activism. The corporation used its lawsuit  against Whitacre (to recover embezzled funds) as a vehicle to subpoena all of Hoech’s financial records as well as those of his business, his wife, his ex-wife, his brothers, and his sister. To date, he and his wife have spent in excess of $160,000 on running their campaign against ADM and paying legal fees. Their consulting business has dried up.

After taking on ADM the Hoechs complained of being followed and threatened. Some anonymous callers referred to ADM. The Hoechs have said that they eventually will sue ADM for harassment and harm to their business. In one recent threat recorded on their answering machine, the calm male voice intoned, “We hear you’re willing to settle with ADM—settle for a bullet between your eyes.”

In most respects, the Hoech’s immaculate, sun-washed apartment resembled homes of other well-healed senior Floridians. But there were differences. The walk-in closet was a repository of ADM documents and cassette tapes of Hoech’s conversations with the corporation’s executives, government officials, and reporters. Hoech added that a larger “archive” existed at an undisclosed location in the Midwest.

Security was tight. The lobby was monitored through cable television. Loaded handguns and a pistol grip shotgun were discretely placed out of view, but within ready reach under sofas and behind doors. Carol Hoech also carried a small automatic in her purse at all times.

Why have they done it? Various charges have been flung at the Hoechs, including that they were working for a competitor of ADM, or helping hidden would-be investors who wanted the stock price to go down. But, the Hoechs and their financial and tax records have been examined up and down, and nothing untoward has materialized. Asked why they have turned their lives upside down over ADM, Hoech says, “Because Dwayne’s no better than a street pimp. He and his people in Washington think the masses are asses.”
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SKIRMISHING

“This is the beginning of the end for the internal culture and practices and management of ADM. ”

—Kenneth Adams


 



 



 



 



 



 



Hoech was right about the corporate guilty plea. After the special committee of independent directors absorbed the damaging impact of the audio and video tapes, it weighed the logic of cutting a deal with the government for ADM to plead guilty to the price-fixing of lysine and citric acid. At a minimum, in the plea agreement the government would be willing to compromise on the size of the fine.

One problem was that a guilty plea could “run wild” in the civil cases. Juries handling the class actions would learn that ADM had been convicted of a crime. This fact would produce a plaintiff’s verdict against the company because the burden of proof in civil cases is a “preponderance of the evidence” standard, which is far lower than the criminal “beyond a reasonable doubt” test. The jury’s knowledge that ADM’s behavior was so deviant as to be admittedly criminal almost certainly would pump any damage award to its full potential. Another reason for ADM to settle the civil cases early was to keep the audio and video tapes from coming out in pretrial proceedings or depositions.

Williams & Connolly, led by Aubrey Daniel, was given the task of resolving the civil matters. Daniel knew that many plaintiffs’ class-action lawyers would be inclined to settle early, before they had much time or money invested in a case. He had enough money available to make it worth their while. By April 1996, ADM was ready to settle the lysine suit involving 600 plaintiffs, mainly feed, poultry, and livestock companies, for $25 million. Two Japanese coconspirator companies, Ajinomoto and Kyowa Hakko, were each willing to kick in $10 million.

The Chicago federal court had held an auction among lawyers to see who would represent the class plaintiffs least expensively. A Philadelphia firm was the low bidder. It was willing to take a 15 percent contingency. The firm had little time or money in the case. Now it very much wanted to settle for 15 percent of $45 million.

Analysts called ADM’s proposed settlement a slap on the wrist and upgraded the stock. A study performed at Purdue University showed that the probable domestic market injury from price manipulation of lysine was between $165 and $180 million. If tripled, as the antitrust laws specify, that would yield about a $500 million award. ADM and the Japanese companies were paying less than ten cents on the dollar.

Media criticism of the settlement grew. The judge, at one point, accused ADM of stonewalling the court by not providing its own candid evaluation of the damage. When Aubrey Daniel declined to furnish the information based on attorney-client privilege, the court postponed the resolution. At the later “fairness” hearing —a procedure to determine if the proposal justly compensated the victims—the judge heard strenuous objections from plaintiffs but nonetheless approved the settlement. Some well-heeled plaintiffs, such as Continental Grain, elected to “opt out” and pursue their claims individually.

But it did not take a half-billion-dollar case to put Aubrey Daniel’s team in motion. Quietly, a case developed in Kansas City about the deaths of cows from eating a tainted ADM cottonseed-based feed containing too much of a naturally occurring poisonous pigment called gossypol. The felled cattle had been worth about $35,000. The ranchers through their attorney, a young law firm associate named James McKown, demanded $50,000 but were willing to negotiate. For over a year McKown had waged a competent and conservative case. He did not sound alarms about the uncertain effects of the pigment on humans, such as possible reproductive sterility from gossypol that entered the human food chain through meat. Still ADM did not budge.

In mid-1996, the ranchers added a significant wrinkle: Mark Whitacre was willing to testify, and he had interesting things to say. He knew ADM’s chief witness, Gerald Weigel, a supervisor who also had worked at ADM’s BioProducts division. In an affidavit, Whitacre revealed that Weigel had inflated his credentials under oath—he did not have a doctorate as he had testified. The information gave credence to Whitacre’s earlier statement that others at ADM had puffed their credentials. In the Kansas City case, a jury also could infer that Weigel did not have sufficient advanced scientific training to vouch for the safety of the feed.

Whitacre swore that ADM had known the feed was dangerous for years but had continued to sell it consistent with its philosophy that “the customer is the enemy.” Whitacre’s affidavit also was packed with allegations that had nothing to do with the feed case but were calculated to sting ADM. He laid out the price-fixing scheme and swore that it had the approval of Dwayne Andreas and James Randall.  He maintained that ADM had stolen technology from Cargill by bribing one of its employees and sought to acquire proprietary lysine data from Heartland Lysine by using prostitutes. He wrote that James Randall’s nickname for Mick Andreas was “the cocaine kid.”

Whitacre added that when ADM wanted secret citric acid technology, it gave $150,000 to a Cargill employee to quit and bring it to ADM. In order to obtain lysine data from the Heartland subsidiary of Ajinomoto, ADM security had hatched a plot using prostitutes.

ADM did not charge Whitacre with perjury. Instead, Aubrey Daniel came to Kansas City in September. McKown was surprised to see a partner from a Washington firm personally attend to a small case in the Midwest. The young lawyer was impressed with Daniel’s skills but sensed something ominous about having ADM’s top gun on the opposite side. For instance, before a deposition, strong-arm types emerged who insisted upon frisking the ranchers’ lawyer for weapons. When McKown tried to call a Decatur TV station in order to request a video tape of its interview with Whitacre, he was put through to ADM security without explanation. The feed case was beginning to seem like something out of The Firm.

ADM also filed a curious affidavit in Kansas City. This one originally had been written in 1995 by FBI Agent Michael Bassett for obscure proceedings in the banking system of the Cayman Islands. The document laid out all the false invoices and wire transfers involving Whitacre. The use of papers from a secretive off-shore financial haven again seemed more akin to Grisham than to routine Missouri practice. The Bassett affidavit, of course, had nothing to do with dead cows and everything to do with discrediting Whitacre.

The savvy McKown, who never had expected to see a Washington heavyweight (as opposed to a local counsel for ADM), the FBI, and offshore banking in his cow case, could put two and two together. He knew that all the extra attention meant that ADM would pay. In early October, Aubrey Daniel offered the ranchers $105,000, three times their actual losses and twice as much as their lawyer had demanded. They took the money, and the case went away as did the threat of Whitacre testifying in the trial.

In the summer and fall of 1996, other legal problems came to a head. ADM settled its major antitrust class action for fixing the price of citric acid. The $35 million settlement was almost as favorable to the corporation as was the resolution of the lysine class. The company also agreed to pay $30 million to shareholders whose stock had fallen as a result of the scandal.

The lysine criminal case likewise steamed forward. Three companies pled guilty to conspiring to fix the price and allocate sales volumes of the amino acid from June 1992 through June 1995. An executive from each also entered a guilty plea. All agreed  to cooperate with the government against ADM. Those making the deals included the Ajinomoto Company of Tokyo and Kanji Mimoto, its former feed-additives manager; Kyowa Hakko Kogyo, also of Tokyo, and Masaru Yamamoto, its former general manager of agricultural products; and Sewon America Inc., a division of Seoul’s Sewon Company, and Jhom Su Kim, the former president of its US unit. Mimoto and Kim were fined $75,000 a piece. Yamamoto forfeited $50,000.

Kenneth Adams, a lawyer whose clients had rejected the lysine class-action settlement, insisted, “This is the beginning of the end for the internal culture and practices and management of ADM.”

With the announcement that the lysine conspirators had folded and were cooperating, ADM stock dropped 62 1/2. cents to $17.75. Plea negotiations accelerated between the government and the independent directors. Early press coverage included leaks that ADM, with $2 billion in cash and marketable securities on hand, was exploring whether it could pay a massive fine, perhaps $400 million, to keep the chairman’s son from going to jail.

On October 15, 1996, Aubrey Daniel appeared in federal court in Chicago. Since the hearing began at 12:1 o it was lightly attended. A compact stylish man with leathery skin, heavily lidded eyes, and the stillness of a predator lizard, Daniel seemed very much in control. He was accompanied by his partner Barry Simon. Their client was Archer Daniels Midland, but they flanked ADM controller Steven Mills, whom the special committee had designated as the corporation’s representative.

The government and Mills earlier had signed a seventeen-page proposed agreement that required court approval. The gist of the deal was that ADM would plead guilty to two antitrust counts and pay a combined fine of $100 million. Seventy million was for fixing the price and sales volume of lysine. Thirty million punished similar anticompetitive behavior involving citric acid. In exchange for cooperation in ongoing federal investigations and trials, the government would give immunity to ADM and its employees for prior crimes, including price fixing in the larger high fructose corn syrup (HFCS) market and for stealing technology from other companies. There were two exceptions. Mick Andreas and Terry Wilson were not covered by the agreement. The government was preparing their indictments.

Daniel told federal judge Ruben Castillo that Mills could answer any questions the court might have about ADM’s responsibility. Castillo, who previously had accepted the guilty pleas of the Japanese, had to be assured that the plea was entered knowingly. After prosecutors summarized the evidence of guilt, the judge asked Mills if he agreed. The studiously bespectacled accountant grew uncomfortable.



Mills: Well, I have no personal knowledge of these facts, but the company does not dispute the facts as presented.

J. Castillo: And in your own words on behalf of the company, what do you think it is that the company did here?


Mills: Well, it’s been accused of meeting with competitors and setting prices and volumes of selling lysine.

J. Castillo: And did the company do that?


Mills: Again, I don’t have any personal knowledge of those facts, but the company doesn’t dispute the facts.

J. Castillo: In your investigation into these matters as the designee of the special committee, does it show that the company did participate in these actions?


Mills: Yes, sir.



Castillo conducted parallel questioning about citric acid and got similar answers from Mills. Above all, the judge had to rule out outside deals and pressures in order to accept the plea. This was very important. ADM was a famously effective special interest. The judge had to be clear that the punishment announced in open court was not being softened or reduced by other government officials in a back-room deal. Castillo asked, “Have any promises or agreements been made to the company?” He meant besides those contained in the agreement that the controller had signed.

“No,” said Mills emphatically.

Finished with Mills, Castillo heard from Phillip Warren, the federal antitrust prosecutor based in San Francisco who had overseen the citric acid investigation and grand jury. ADM was pleading guilty only to criminal activity from June 1993 through June 1995. The “volume of affected commerce” during the conspiracy period was $350 million. Under the federal sentencing guidelines, the fine for a corporation participating in this much economic harm ranged from $112 to $224 million. Warren however moved for a “downward departure” to $30 million based on “substantial cooperation” in the ongoing citric probe. ADM, which reviled Whitacre for snitching on it, now was informing on other companies.

Castillo did not look happy with the discount but would “not at this point upset the apple cart.” He called it a “sad day for corporate America because ultimately the consuming public are the victims of these types of conspiracies.” He ended the twenty-minute session by declaring that “the simple message of today’s proceeding is that no American company is above the law, and if a hundred million dollars doesn’t send that message, then I don’t think there’s a number on God’s earth that I can set that would send that message, and so that will be the sentence of the Court.”

In the wake of the plea, the Department of Justice in Washington held the type  of high-level press conference it reserves for major victories. The assistant director of the FBI, head of the antitrust division, and US Attorney for the Northern District of Illinois, all heaped praise on each other for mutual cooperation.


Attorney General Janet Reno outlined the national significance of the case.

 



Archer Daniels Midland Company has agreed to plead guilty and pay a $100 million criminal fine, the largest criminal antitrust fine ever, for its role in two international criminal conspiracies to fix the price of lysine, a feed additive used to ensure the proper growth of livestock, and citric acid, a flavor additive and preservative found in soft drinks, processed foods, detergents and other products.

Because of these illegal actions, feed companies, poultry and swine producers, and ultimately America’s farmers, paid millions more to buy the lysine additive. Also, manufacturers of soft drinks, processed foods, detergents and other materials, paid millions more to buy the citric-acid addictive, which ultimately caused consumers to pay more for those products.



James Burns, the United States Attorney for the Northern District of Illinois, assured the press that a Chicago grand jury was continuing to investigate price-fixing. “ADM employees and officials from top to bottom are under a commitment to cooperate with us and with the grand jury.... And, they will be in a fishbowl and under a microscope, and that is exactly what we are going to expect in that cooperation.”

The Washington press corps fired questions at the panelists. Some of the answers did not satisfy it. The deal did not require ADM to pay restitution to victims of antitrust crimes; the tapes would not be released under the Freedom of Information Act; and, in fact, the corporation’s cooperation would not be from “top to bottom.” Neither James Randall, nor Dwayne Andreas, would be required to submit to interviews by the Justice Department. The department would not comment on the reasons for the exclusion, which had developed in confidential plea negotiations. From this point on, the government would be hounded with allegations of a cover-up.

Some investors expressed outrage that ADM had committed crimes, and now the company had to make amends from its treasury. CALPERS objected that “shareholders assets are being squandered.” Its spokeswoman Patricia Macht offered, “Dwayne obviously should go. It’s a lot like an apple—if it’s blemished on the outside, it’s rotten at the core.”

Most of Wall Street was not nearly as finicky. It instantly totaled up the profit ADM had made by fixing the prices of lysine and citric acid, which came to roughly $300 million. The company had paid a $100 million fine and $90 million in the civil cases. The government had agreed not to punish price-fixing in the far larger, nearly $3 billion, high fructose corn syrup market that ADM dominated with nearly a one-third share.

On the news of the largest antitrust fine in history, Wall Street rewarded ADM with double-the-usual volume of trading and an 1 ⅛ rise in its share price to $21.75, its all-time high. “The scarlet letter has been removed,” crowed John McMillan of Prudential Securities.

Even David Hoech conceded that the independent directors led by Mulroney had done their job. They had refused to sacrifice shareholder value to protect Mick Andreas or Terry Wilson. On December 3, 1996, the pair and Mark Whitacre were indicted in Chicago for fixing the price of lysine.

The indictments of Andreas and Wilson long had been expected. Charging Whitacre was a surprise. After all he had brought the matter to light, his activities in the conspiracy were sanctioned and monitored by the government, and they had nothing to do with embezzlement. The government’s retort was that by breaking his cooperation agreement, he had lost his immunity.

From a tactical standpoint, the government’s decision to prosecute Whitacre made sense. In civil depositions lately, he had been taking the Fifth Amendment, and he could be expected to continue the pattern of silence during a trial. The early pre-trial sparring between Andreas’ and Wilson’s attorneys and the government showed that these defendants intended to point their fingers at Whitacre. They would maintain that he was the true price-fixer. They were, as one of their lawyers put it, the “honorable businessmen who did their best to help ADM break the Japanese strangle hold on the lysine market.”

The government, of course, did not agree but feared under certain circumstances that a jury could. A problem could arise for the prosecution if Whitacre were not a defendant. Then the jury could interpret his silence as evidence of guilt. In short, if Andreas and Wilson accused Whitacre of running the antitrust scam apart from them, and he failed to reply in court, then the jury could draw an inference against him. On this basis alone, the others could go free.

However, if Whitacre were a defendant, then the jury would be firmly instructed that it could not hold his silence against him. Putting aside the ethics of trying the person who had made the case, logic favored charging him. Perhaps hoping to cultivate Whitacre, the defense played up his peculiar plight. “‘Unusual’ isn’t the word that comes to mind. It’s ‘unprecedented,’” said Reid Weingarten, Wilson’s attorney. “I was a prosecutor for twelve years, and I’ve never known of an informant who worked for the government for three years to be prosecuted.”

 



Whitacre had not thrived in North Carolina. Due to the criminal allegations against him, he had been forced to step down as an officer of Biomar, which anticipated going public. But, he continued to work for a subsidiary of the company called Clintech, which intended to stay private. He no longer lived in grand style but owned a small home in Chapel Hill.

In the fall of 1996, he and his wife filed for bankruptcy protection in Winston-Salem. The petition was highly unusual as it listed assets of $9.3 million and liabilities of $1.25 million. But $7.5 million of the assets, obviously the gains from the fake invoices, were frozen in foreign and domestic bank accounts by the federal government.

The couple disclosed monthly living expenses of $10,837. This included $3,000.00 in legal fees. Their monthly income totaled $10,150. That was less than half of their 1996 earnings, which equalled $268,000 for the year. That was way down from 1995, his last year at ADM when his income from legal and illegal sources reached $3.95 million.

A relentless learner, Whitacre was closing in on his law degree from Kensington University in California, the source of his controversial MBA. Also, he had become active in two weekly Bible study groups involving business people in the Research Triangle Area of North Carolina. Perhaps with good reason, his children did not seem to share his business ambitions. His daughter, a recent high school graduate, was a fast-food worker who wanted to be a teacher. His elder son, a senior, aspired to be a carpenter.

Although Whitacre already had declared bankruptcy, in the fall ADM also sued him in Decatur for $30 million, including the $9.5 million he had taken. Whitacre made a counterclaim for at least $700,000 for wrongful discharge. He insisted that the wire transfers were just a “pretext” to fire him. The real reason was his work for the FBI.

As a result of the lawsuit, private investigators and ADM attorneys began interviewing, and in some cases deposing, Whitacre and his wife’s families, friends, and associates. Many felt harassed. Whitacre and his wife also complained of threatening calls and being followed.

His legal problems mounted in January 15, 1997, when the fraud section of the Department of Justice filed criminal charges against him in Urbana. The indictment contained forty-five counts, including transportation of stolen property, money laundering, conspiracy, wire fraud, and tax evasion. He could receive the maximum twenty-year sentence and a $20-million fine. Nevertheless, the court allowed him to remain free without posting a bond, based on his promise to appear.

 



In January 1997, Whitacre filed a new lawsuit in Urbana claiming himself the victim of civil rights violations. The defendant was Brian Shepard, his former FBI handler. The court papers accused Shepard of regularly threatening Whitacre with incarceration, hitting him with a “hard-sided brief case,” denying him access to a lawyer, and preventing him from seeing a psychiatrist, which had contributed to his earlier suicide attempt.

The suit had potential to explode in the government’s criminal antitrust case. Whitacre alleged that Shepard had ordered him to destroy tapes favorable to ADM. In a criminal case, there is little worse that law enforcement can do than shred exculpatory evidence.

Because of Whitacre’s earlier praise of Shepard, the claim raised doubts. To allay them, Whitacre came forth with documents purporting to show that he had discussed misconduct by Shepard as early as 1995. One was a letter from his psychiatrist that mentioned mistreatment by the agent. However, the letterhead did not match the psychiatrist’s, and it contained an incorrect area code. Whitacre also had a copy of a 1995 fax detailing FBI abuse to his former lawyer James Epstein. Epstein tactfully said he would publicly discuss the validity of the fax if his ex-client would permit it. In a tearful interview with the New York Times, Whitacre admitted that both documents were false. He had destroyed his own credibility. Why? Now he was hospitalized as a psychiatric patient in North Carolina. He emerged with a higher dosage of lithium but stuck with his story that Shepard had directed the destruction of evidence.

 



Whitacre’s undercover work and the tapes that came of it continued to bear fruit for law enforcement. On January 29, 1997, Haarmann & Reimer, a New Jersey-based subsidiary of Germany’s Bayer, pleaded guilty to a price-fixing conspiracy involving citric acid. After its own guilty plea, ADM had cooperated against Haarmann, which now would testify against others. Haarmann agreed to pay a $50 million fine, second only to ADM’s.

As with lysine, the citric scheme was highly developed. The executives involved termed themselves “masters” or “sherpas” depending on their levels of responsibility in the conspiracy. Haarmann also participated in the settlement of a citric acid class action for $94 million. Despite Whitacre’s turnabout, ADM still faced major unsettled civil cases among plaintiffs who had chosen not to become members of the lysine, citric, and high fructose classes, preferring to wage individual battles.

The first of the major cases of this type hit in June 1997. Kraft, Quaker Oats, Proctor & Gamble, and Shreiber Foods, four major buyers of citric acid, sued ADM, Haarmann & Riemer, Hoffman-La Roche, and Austria’s Jungbunzlauer for conspiracy to overcharge for the product. The alleged damages were $350 million before tripling, so it was potentially a billion-dollar case.

A federal judge in Peoria was handling the high fructose class action. The defendants included A. E. Staley, CPC, Cargill, and ADM, which had the largest market share and the most to lose. In mid-June, the judge allowed the tapes made by Whitacre to be distributed on a restricted basis to the class attorneys.

The scandal also took its toll on leadership. On April 17, 1997, Dwayne  Andreas officially retired as chief executive but retained his position as board chairman. Without the crisis, he would have stayed on or been replaced by his son. Now his nephew G. Allen Andreas became CEO. Some critics understandably saw little change. As Ann Yerger, director of the Council of Institutional Investors, put it, “It is always a little suspicious when a relative of the chief executive gets named as the replacement.”

A lawyer, Allen Andreas, 54, had run ADM’s European operations. Also over the past year, he had been the company’s main face to the financial community, and he had a rapport with it. Most observers believed that it would take some time for him to come up to speed in the hurly-burly trading and deal-making environment of Decatur; and that Dwayne would continue to run the company for the foreseeable future.

Allen Andreas’ reputation received a blow in mid-1997 when the European Union raided offices over which he had presided in England in order to gather evidence of price-fixing of amino acids on world markets. Wall Street reacted by dropping the ADM share price 87.5 cents to $21.00. Allen Andreas also raised eyebrows by pledging to bring his cousin Mick back into the company upon his expected acquittal. The fact that Mick, who never stopped drawing his $1.3-million salary, had presided over operations during an admitted criminal conspiracy apparently did not disturb the new chief executive. Also, Mick may have never stopped working. Some people who dealt with ADM reported that he continued to do business for the company but from an office in downtown Decatur.

Another Andreas, Dwayne’s brother Lowell, resigned from the ADM board in 1997. Many investors had hoped for an independent replacement. The board named Andrew Young, the former mayor of Atlanta and ambassador to the United Nations, who was an old friend of Dwayne Andreas and also in the chairman’s circle of condo neighbors at the Sea View Hotel, which Andreas owned in Florida.

Another member of the old guard, James Randall, stepped down on June 23, 1997. Whitacre had implicated Randall in the price-fixing scandal and also had accused him of misappropriating technology and authorizing the false overseas payments. As for ADM, it maintained that Whitacre had photocopied Randall’s signature on the approval forms, called Authorizations for Expenditures or AFE’s.

Two weeks later, federal judge Harold Baker in Urbana, Illinois, approved the settlements of seventeen shareholder derivative actions. The defendants, past and present members of the ADM board, agreed to pay $8 million to resolve all the cases. Covered by insurance, the sum was not extraordinary, but the settlement also decreed a reform. From now on only directors who had joined the board after the price-fixing scandal could nominate new directors. As a result, Robert Strauss, Dwayne Andreas’ lawyer and confidante, was forced from his perch as chairman of the nominating committee.
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