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The enthusiasm that has greeted The Citizen’s Constitution is no doubt related to the fact that our country is in what might be called a constitutional moment. Almost every week a new story bursts into the headlines. Nearly half the states in the union are challenging the constitutionality of a new national health care plan. Gyrating world currency markets are igniting a debate over the constitutional meaning of money. Arizona is precipitating a showdown with the federal government over who controls immigration. Our courts—and our newspaper columns—are crackling with the question of habeas corpus. The states are wrestling with whether to permit the laws of marriage to comprise same-sex unions. Technology is making it possible for our privacy to be invaded in ways undreamed of in the past. The Supreme Court’s decision to vouchsafe the rights of a conservative group to air a film critical of a Senate candidate during the election season is triggering a bitter debate over whether corporations and organizations should guaranteed free speech. Every one of these issues, and countless more, will be worked out with reference to a parchment of fewer than eight thousand words, written, for the most part, ten generations ago.

Yet the excitement of the moment was not what originally inspired the present volume. It grew slowly during my forty years as newspaper editor, a career in which I presided at thousands of daily editorial meetings, hardly one of which passed without at least a reference to some provision of the document that has established our system of checks and balances. It is a career that has left me astonished at the scale and range of problems that can be, and so often are, reasoned out against the clauses of our national law—whether it be a boat owner in Pennsylvania seeking the right to oysters in the beds of New Jersey, a foreign diplomat in Ohio trying to prevent his  American wife from winning a divorce, or a retired security guard wanting to keep a pistol at his home—to name but a few of the situations in which ordinary individuals sought to solve a problem by turning to a law written by giants long before they were born.

The need for a layman’s edition of the Constitution struck me one day when I pulled out the pocket edition that had been published by the commission the government established for the 200th anniversary of the signing.1 The topic on the table was the right to privacy—we’d been talking about abortion—and I needed a quick reference. I had the government’s little edition handy; it’s small enough to tuck into a wallet. But I discovered that neither the Constitution nor the government pamphlet contains the word “privacy” per se, even though it is central to one of the most controversial cases in American history.2 Nor did the pocket edition contain any reference to case law, to the intentions of the founders, or to the actions of Congress that might illuminate the point about privacy that had come under dispute.

At the time I could have consulted the edition of the Constitution containing an analysis, interpretation, and annotation of cases prepared by the Congressional Research Service of the Library of Congress and issued by the Government Printing Office.3 But that volume, which runs to some two thousand pages, wasn’t handy; even had it been, I’d have found that, like Edward Corwin’s classic edition, what it contains is more helpful to a legal scholar than to a layman. Another magnificent compendium, The Founders’ Constitution, compiled by Professors Kurland and Lerner of the University of Chicago, runs to five volumes, though it has become more accessible in recent years in a paperback edition from the Liberty Fund. It would have been difficult to have these volumes at hand when, a year or so later, I was trying to ex  plain to a European friend the reason that gun control is not such an easy question in America.4


Another conversation that left me in need of this book concerned the gold standard, which has been back in the news in the midst of a global financial crisis that has heard a number of leaders call for the establishment of a new world currency. It was easy to discover that the word “gold” occurs once in the Constitution5 it was less easy to discover what kind of intent lay behind, and what kind of experience lay in front of, the famous phrasing concerning the obligations of the states. In the course of answering that riddle I found myself consulting half a dozen books when I would have preferred to rely on only one. And what did the authors of the Constitution mean by the word “dollars,” which is used twice in the document? These are the sorts of questions a newspaper editor can encounter.

So I set out to produce the present volume. It differs from other annotations in that it is a citizen’s guide—a view of the Constitution by an editor who hews to what might be called the plain language school of the law. It distills into notes a reading of the standard texts surrounding the Constitution. These include the several records kept of the Convention held at Philadelphia that sweltering summer of 1787, among them James Madison’s notes, Justice Yates’s “Secret Proceedings,” and Luther Martin’s marvelous memo to the legislature of Maryland, “The Genuine Information.” These also include the letters and journalism hammered out during the referenda held in the thirteen states of the young Confederation on whether to ratify the document. Of this material, the Federalist Papers, written under the pen name “Publius,” are the most famous, but there are myriad others, all illuminating intent. Experience is reported and ruled upon in the opinions of the high court. These form the Himalayas of legal precedent in whose foothills we hoe the vines of liberty.

This volume leavens these weighty references with a career’s worth of reading and reporting the news at home and abroad—a   marbling of the constitutional cake, so to speak, with a newspaperman’s batter. It does not always focus on the definitive decisions of the Supreme Court, though an effort has been made to touch on the main ones. Sometimes interest was piqued by the newsworthiness or the irony or the humor of a case. It was not surprising to discover the relevance of the arguments of the partisans of the Constitution to what we are talking about today. What was surprising was the relevance of the arguments put forward by the opponents of the Constitution, the so-called Anti-Federalists. We tend to think of the newspaper columns written to win the toughest ratification fight6 as works of surpassing wisdom. It turns out that James Madison, Alexander Hamilton, John Jay, and the boys—meaning the Federalists—could be slippery characters, offering with regard to the rights of the states reassurances that look, two centuries later, almost disingenuous. The Constitutional Convention itself was held in such secrecy that George Washington upbraided his fellow delegates when one of them dropped a scrap of paper on the floor.

To a surprising degree the matters that were disputed then are still being fought over today. Some say that the openness of the Constitution to interpretation is its greatest feature. They thrill to it as a living document. Life is constantly breathed into it anew, and not only by judges and lawyers and congressmen and presidents. Yet others say that the Constitution’s greatest strength is its immutability—the notion that it sets a standard against which our laws can be measured. Certainly both sides agree that much constitutional work remains to be done. The Bill of Rights, when ratified, applied only to the Congress. It did not apply to the states. It was not until the Fourteenth Amendment that the process of incorporating its protections to the states was permitted—a process that for more than a century has been taking place in scores of cases in scores of courtrooms and is far from completed.

Whether one prefers the so-called living Constitution of, say, Justices Brennan or Breyer or the so-called dead Constitution of Justice Scalia, the fact is that not all matters can be solved by the Constitution. America’s greatest failure, slavery, was one of them. The founders shrank from confronting it, choosing compromise in exchange for a nation. Slavery confounded the courts at nearly every turn, culminating in the catastrophe of Dred Scott, in which the Supreme Court itself proved inadequate and told a black man who had lived on free soil that he could never be an American. The whole country seemed to understand that the next stop was civil war and, it turned out, a rewriting of our fundamental law in an effort to expiate our nation’s original sin.

All the more inspiring is the fact that ordinary Americans continue to turn to the Constitution, loyalty to which more than anything else—race, religion, national origin, language—defines what it means to be an American. This has led me to the view that the real heroes of constitutional law are the citizens themselves, the litigants who put their faith in the courts and the Constitution and often devote their life savings to the contest. One of my favorite stories is that of the vagrant who was thrown into the dock on charges of breaking into a poolroom at Panama City, Florida. He swore he was innocent, and throughout his trial he kept insisting the Supreme Court said he had the right to a lawyer. He pressed his case long after he was sent to prison, where he retreated to the library and, by hand, wrote his own appeals.

One of the appeals he scrawled—called a pauper’s petition—was noticed at the Supreme Court, which assigned one of the greatest legal minds in the country7 to argue his case. The prisoner was famously wrong about what he said at his own trial—that the Supreme Court said he had a right to counsel. It hadn’t said so—yet. But the prisoner, the Court decided, turned out to be right about the Constitution. It established the right to a lawyer for all   accused of crimes in America. The Supreme Court ordered a new trial, but the prisoner refused the high-powered lawyers assigned to handle his case. He insisted on using a local lawyer from the town where the crime was committed. The local lawyer was able to elicit testimony that cleared the prisoner, whose name—Clarence Earl Gideon8—will be remembered as long as there is an America. I have thought about Gideon v. Wainright9 hundreds of times over the years. What I keep marveling at is the astounding thing this vagrant accomplished by dint of having at some point either read the Constitution or heard some mortal’s idea of the fantastic things it says.

SETH LIPSKY

New York City






THE CONSTITUTION OF THE UNITED STATES
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PREAMBLE


We the People1 of the United States,2 in Order to form a more perfect 3 Union, establish Justice, insure domestic Tranquility,4 provide for the common defence,5 promote the general Welfare, and secure the Blessings of Liberty to ourselves and our Posterity,6 do ordain and establish7 this Constitution for the United States of America.8


 



 



1. As opposed to the states. Said Samuel Adams: “I confess, as I enter the Building I stumble at the Threshold. I meet with a National Government, instead of a Federal Union of Sovereign States.” Arguing against ratification in Virginia, Patrick Henry demanded: “Who authorized them to speak the language of, We, the people, instead of, We, the states? States are the characteristics and the soul of a confederation.”

One delegate to the Constitutional Convention who emerged among the Anti-Federalists, Luther Martin, recommended to Maryland that it reject the Constitution: “We appeared totally to have forgot the business for which we were sent ... we adopted principles which would be right and proper, only on the supposition that there were no State governments at all, but that all the inhabitants of  this extensive continent were in their individual capacity, without government, and in a state of nature.”

The Federalists would have none of it. At the Pennsylvania ratifying convention, James Wilson declared: “I know very well all the common-place rant of State sovereignties, and that government is founded in original compact.” But he insisted that the Preamble “is not an unmeaning flourish. The expressions declare, in a practical manner, the principle of this constitution. It is ordained and established by the people themselves; and we, who give our votes for it, are merely the proxies of our constituents. We sign it as their attorneys, and as to ourselves, we agree to it as individuals.”

2. Connecticut, Delaware, Georgia, Maryland, Massachusetts, New Hampshire, New Jersey, New York, North Carolina, Pennsylvania, South Carolina, and Virginia attended the Constitutional Convention in Philadelphia; Rhode Island, which was in the grip of a paper money faction that opposed the Federalists, refused. About Rhode Island, James Madison wrote: “Nothing can exceed the wickedness and folly which continue to rule there. All sense of character, as well as of right is obliterated. Paper money is still their idol, though it is debased to eight for one.”

3. Among the imperfections in the union formed under the Articles of Confederation were the absence of an executive and the weakness of the federal Congress. The legislature couldn’t levy taxes, impose uniform tariffs, raise an army, or make land grants. State legislatures were straining the patience of the founders. “We have, probably, had too good an opinion of human nature in forming our confederation,” Washington wrote to John Jay the summer before the Constitutional Convention. One of the advocates of a strong federal government, Alexander Hamilton, in 15 Federalist on the “Insufficiency of the Present Confederation to Preserve the Union,” wrote: “We may indeed with propriety be said to have reached almost the last stage of national humiliation.”

4. The rebellion in Massachusetts, where Captain Daniel Shays and his men had only recently been defeated, raised fundamental issues.  Shays led farmers and debtors in a campaign to block foreclosures carried out for the purpose of collecting taxes levied to pay debts of the Revolution; the rebels wanted Massachusetts to finance these levies by issuing paper money, then rarely used. Shays’ rebels appeared in arms against the courts, and in September 1776 they forced the Massachusetts Supreme Court at Springfield to adjourn. Shays’ Rebellion gained the enactment of relief for debtors in Massachusetts and, coming as it did on the eve of the Constitutional Convention, put the questions not only of taxation and monetary authority but contracts into sharp relief at Philadelphia.

5. As the delegates gathered at Philadelphia, the new nation was surrounded by enemies, Spain having closed New Orleans and Britain the West Indies; France was imposing trade sanctions.

6. At the time of the Convention, $60 million in Revolutionary War debt was owed by the federal and state governments.

7. Hamilton singled out this phrase in 84 Federalist: “Here, in strictness, the people surrender nothing, and as they retain every thing, they have no need of particular reservations.” It is typical of the Federalists’ sly evasions.

8. The name of the new nation was given in the first of the Articles of Confederation.




ARTICLE I.


SECTION 1. All legislative Powers herein granted9 shall be vested in a Congress10 of the United States, which shall consist of a Senate and House of Representatives.11


 



 



9. Congress is limited to powers “herein granted.” The Constitution sketches the separate powers of the three branches of government generally, but only in the case of the Congress does it actually enumerate them. During the Rehnquist years, the Supreme Court made a particular project of demarcating the outer limit of the legislative  powers of Congress. In any event, the phrase about powers “herein granted” is absent from the Articles that establish the presidency and the Supreme Court.

10. The unicameral legislature provided for under the Articles of Confederation was also known as Congress; each state had one vote.

11. A sudden change in the weather in Philadelphia in the summer of 1787 may have had an impact on this simple but celebrated clause, Max Farrand speculates in Fathers of the Constitution. During the first weeks of the Federal Convention, it had been insufferably hot, bringing a sense of lethargy to the proceedings. Abruptly in mid-July, the weather turned cool and pleasant, and on July 16 the framers struck what Max Farrand calls “the great compromise.” There was, he writes, “no other that compared with it in importance. Its most significant features were that in the upper house each State should have an equal vote and that in the lower house representation should be apportioned on the basis of population.” The compromise, as Farrand puts it, provided that “direct taxation should follow the same proportion” of the population, that “money bills should originate in the lower house,” and that they “should not be amended in the upper house.” The restriction on amendments was subsequently dropped.

Absent a bicameral legislature, ratification would have failed. The inclusion of a Senate addressed the concerns of small states, which feared that a Congress apportioned solely on population would leave them at a disadvantage. If the House of Representatives speaks for the people, the Senate protects the interests of the states as sovereign political entities. “This body alone forecast the continued existence of the states,” wrote one historian, as senators were to be chosen by the state legislatures and each state, regardless of its size, had two senators, in contrast to the more democratic House; accordingly, the Anti-Federalists favored the existence of a Senate and opposed a unicameral legislature, which existed in several states at the time of the Constitutional Convention.

 



 




SECTION 2. The House of Representatives shall be composed of Members chosen every second Year by the People12 of the several States,13 and the Electors14 in each State shall have the Qualifications requisite for Electors of the most numerous Branch of the State Legislature.15


 



 



12. As opposed to the legislatures of the states.

13. The practice of electing representatives by districts is not suggested in the Constitution. The authority to set congressional districts has been drawn from Section 4 of Article I. Here, at this word “states,” will be centered the debate over the District of Columbia Voting Rights Act, which has been advancing in the 111th Congress and would give the federal district voting representation in the House.

14. “Who are to be the electors of the federal representatives?” asks Madison in 57 Federalist. His answer: “Not the rich more than the poor; not the learned more than the ignorant; not the haughty heirs of distinguished names, more than the humble sons of obscure and unpropitious fortune. The electors are to be the great body of the people of the United States. They are to be the same who exercise the right in every State of electing the correspondent branch of the Legislature of the State.”

15. The requirements—such as minimum property holdings, if any, or minimum age—that voters must satisfy are to be determined by the state. There is nothing overtly sexist or racist in the Constitution’s description of qualifications. Yet at the time of the founding, in no state save for New Jersey were women permitted to vote, nor were slaves, and in only some cases were free black citizens permitted to vote. Requirements such as poll taxes, literacy tests, and understanding clauses were applied differently to black voters and white voters. The Fifteenth, Nineteenth, Twenty-fourth, and Twenty-sixth Amendments prohibit states from setting certain restrictions on who may vote. The Fourteenth Amendment’s equal protection clause also prevents states from setting certain voter requirements.

 



 




No Person shall be a Representative who shall not have attained to the Age of twenty five Years, and been seven Years a Citizen of the United States, and who shall not, when elected, be an Inhabitant of that State in which he shall be chosen.16


 



 



16. Whether states may impose additional requirements lay unresolved for two centuries, until Bobbie Hill and the League of Women Voters went to court against Governor William J. Clinton of Arkansas and the state legislature over term limits. Arkansas had amended its constitution to prevent Arkansans who had served in the House for three or more terms, or in the Senate for two or more terms, from having their names placed on the ballot for reelection. The matter reached the high court in the mid-1990s, by which time twenty-three states had enacted term limits for U.S. senators and representatives. In 1995 the Supreme Court, in a 5 to 4 decision in U.S. Term Limits v. Thornton, struck down the Arkansas restrictions, ruling that no qualification can be imposed beyond those enumerated in the Constitution. In a dissent, Justice Thomas wrote: “Where the Constitution is silent about the exercise of a particular power—that is, where the Constitution does not speak either expressly or by necessary implication—the Federal Government lacks that power and the states enjoy it.” The Articles of Confederation had provided term limits; delegates to Congress could serve no more than three out of every six years. Although neither the states nor Congress may pass laws creating additional requirements, both the House and the Senate retain the power to expel any member who does not meet any of the standards that either chamber might establish. (Please see p. 27.)

 



 




Representatives and direct Taxes shall be apportioned among the several States which may be included within this Union, according to their respective Numbers, which shall be determined by adding to the whole Number of free Persons, including those bound to Service for a Term of Years, and excluding Indians not taxed,17 three fifths of all other Persons.18


 



 



17. Census enumerators began to include Indians who had renounced their tribes in 1860. The instructions provided for the 1880 census said “Indians not taxed” meant “Indians living on reservations under the care of Government agents, or roaming individually, or in bands, over unsettled tracts of country.” In 1940 the government did away with the category “Indians not taxed.”

18. Slaves. This is one of the most infamous clauses in the Constitution, because not only did it countenance slavery but it was seen as doubly demeaning to the men and women held in bondage that they were each counted as but three-fifths of a person. The political dynamic behind this clause, however, is full of ironies. It was the North that opposed counting a slave as a whole person. It was the South that wanted slaves to be so counted. The three-fifths compromise meant that the ill-gotten gains of slavery were no longer solely financial but that slaveholders were to receive political gains as well—the more slaves a state had, the more representatives it would have in the Congress.

The idea of counting a slave as a fraction of a freeman dates back to 1776 and the Continental Congress. In his autobiography Thomas Jefferson records the question as what formula the Continental Congress would use to requisition money from each state. Should each state be taxed according to the number of white inhabitants? Or the number of inhabitants of any color or condition? John Adams said, “The numbers of people were taken by this article as an index of the wealth of the state.” Benjamin Harrison, a member of Congress from Virginia, “proposed as a compromise that two slaves should be counted as one freeman.”

Under the Articles, in which each state had the same representation, there was no incentive to show a large population, and states faced the threat of a population-based tax. So they had an incentive to understate their true population. The Constitution changed the equation. Suddenly representation in Congress was no longer equal for each state but was based on population. So states now had reason to bolster their population. The issue was an existential one for the country. William Davie of North Carolina is recorded in The Records of the Federal Convention as saying that he “saw that it was meant by some gentlemen to deprive the Southern States of any share of Representation for their blacks. He was sure that N. Carola. would never confederate on any terms that did not rate them at least as 3/5. If the Eastern States meant therefore to exclude them altogether the business was at an end.”

Of the three-fifths clause, Gouverneur Morris, the Pennsylvania delegate, said this to the Convention: “The admission of slaves into the Representation when fairly explained comes to this: that the inhabitant of Georgia and S.C. who goes to the Coast of Africa, and in defiance of the most sacred laws of humanity tears away his fellow creatures from their dearest connections & damns them to the most cruel bondages, shall have more votes in a Govt. instituted for protection of the rights of mankind, than the Citizen of Pa or N. Jersey who views with a laudable horror, so nefarious a practice.” The three-fifths clause, Luther Martin declared in The Genuine Information, involved “the absurdity of increasing the power of a State in making laws for free men in proportion as that State violated the rights of freedom.”

 



 




The actual Enumeration shall be made within three Years after the first Meeting of the Congress of the United States, and within every subsequent Term of ten Years,19 in such Manner as they shall by Law direct.20


 



 



19. The discovery in the 1920 census of the movement of people to cities from farms precipitated a crisis. Congress refused to accept  the census’s finding and reapportion House seats. The less populated states argued, among other things, that many of their inhabitants had been dislocated temporarily by World War I.

20. A dispute over the manner of enumeration reached the Supreme Court in 2002, when Utah sued the commerce secretary, Donald Evans, over “hot deck imputation,” which census officials use when they are unable to get information about occupancy from a specific address and, instead, impute the number of residents, or the absence of them, by extrapolating the information from the nearest building of the same type. Hot deck imputation increased the 2000 census count by some 1.2 million persons nationally, or 0.4 percent, but Utah’s count by only 0.2 percent. Justice Breyer, in the opinion of the Court in Utah v. Evans, noted this constitutional language, saying it suggested “the breadth of congressional methodological authority, rather than its limitation.” Justice Thomas dissented: “Despite their awareness that estimation techniques could be used to supplement data, the Framers chose instead to require an ‘actual Enumeration’ or ‘counting of whole persons.’”

Whether the Census Bureau can do more than simply enumerate has been a lively topic since the founding. Madison and others pressed for gathering as much information as possible. Census questionnaires inquire about, to mention a few matters, race, ethnicity, physical disabilities, employment. The Court long ago gave a green light to Congress to ask all sorts of questions. In an aside in an unrelated case testing Congress’s power to issue paper money, the Court noted that Congress’s census-gathering effort extended a bit further than the Constitution provided for. The Court stated that while the Constitution calls for only states’ free persons to be counted, “Congress has repeatedly directed an enumeration not only of free persons in the States but of free persons in the Territories, and not only an enumeration of persons but the collection of statistics respecting age, sex, and production. Who questions the power to do this?”

 



 




The Number of Representatives shall not exceed one for every thirty Thousand,21 but each State shall have at Least one Representative; and until such enumeration shall be made, the State of New Hampshire shall be entitled to chuse three, Massachusetts eight, Rhode Island and Providence Plantations one, Connecticut five, New York six, New Jersey four, Pennsylvania eight, Delaware one, Maryland six, Virginia ten, North Carolina five, South Carolina five, and Georgia22 three.23


 



 



21. The first presidential veto involved this figure of 30,000. President Washington exercised it to block the First Congress from allowing some states to have representatives whose constituencies comprised fewer than 30,000 people. The process of allocating congressional seats among the states has been contentious ever since. After the 1990 census, Montana sued, claiming that rounding downward the number of seats it would allocate violated the Constitution’s provision that states be represented in the House “according to their respective Numbers.” The Supreme Court disagreed, saying Congress had “a measure of discretion.”

Based on the count in 2000 of America’s population, 9,380 is the number of representatives Congress would be permitted to create. The apportionment following the 2000 census left each House member representing an average of 646,952 people. The current size of the House, 435 seats, dates to a 1911 law that authorized 433 representatives, with room for two more when Arizona and New Mexico were admitted as states. The House eventually swelled to 437 seats with the additions of Alaska and Hawaii but was adjusted back to 435.

22. One founder, George Reed of Delaware, argued that these numbers gave more weight to Georgia than its population deserved. He claimed that Georgia’s “number of inhabitants had stood below that of Delaware.” Gouverneur Morris responded that rapid migration was even then occurring within the country. “Such is the rapidity  of the population of that State, that before the plan takes effect, it will probably be entitled to 2 Representatives,” Morris said. By the end of negotiations Delaware was given three.

23. The first House of Representatives was to include as many as sixty-five members. Madison urged that the number be doubled, as it “was too small a number to represent the whole inhabitants of the U. States; They would not possess enough of the confidence of the people, and wd. be too sparsely taken from the people, to bring with them all the local information which would be frequently wanted.” Others called for fewer members, with Roger Sherman of Connecticut urging fifty on the grounds that “the great distance they will have to travel will render their attendance precarious and will make it difficult to prevail on a sufficient number of fit men to undertake the service.” After the first apportionment, which followed the 1790 census, the House was expanded to 105 seats, with each seat representing about 33,000 inhabitants as counted for apportionment purposes.

 



 




When vacancies happen in the Representation from any State, the Executive Authority thereof shall issue Writs of Election to fill such Vacancies.24


 



 



24. The terrorist attacks of September 11, 2001, and the subsequent mailings of anthrax to the Capitol ignited worries that this was inadequate and that a quicker method for filling House vacancies was needed to ensure that Congress would be able to function should a large number of its members be lost in an attack or other catastrophe. Elections, with their primaries and absentee balloting, take many months. Concern that the House could be left unfilled has led to hearings and a number of proposals to amend the Constitution to provide for a speedier replacement of deceased or incapacitated representatives. Under one proposal, each incoming representative and senator would provide a list of three possible designees to take his or  her place in the event of death, incapacitation, or disappearance. Under another, each representative would run for office along with an alternate who would step in to fill any vacancy.

 



 




The House of Representatives shall chuse their Speaker25 and other Officers; and shall have the sole Power of Impeachment.26


 



 



25. Although all speakers have been members of Congress, there is no requirement that the Speaker actually be a member of the House, according to a lecture delivered in 1911 by a member of Congress from Massachusetts, Samuel McCall.

26. While the House is empowered to impeach members of the other two branches, neither representatives nor senators can be impeached. This is less a constitutional prohibition than a precedent, set in 1797 when the House impeached a signer of the Constitution, Senator William Blount of Tennessee, for plotting to help the British gain control of Spanish Florida and Louisiana. After voting to expel Blount, the Senate dropped a move for an impeachment trial. The authority of the Senate and the House to expel their members is granted at Article I, Section 5.

 



 




SECTION 3. The Senate of the United States shall be composed of two Senators from each State,27 chosen by the Legislature thereof,28 for six Years;29 and each Senator shall have one Vote.


 



 



27. The creation of a Senate in which each state had equal representation failed to satisfy those Anti-Federalists who believed that the whole legislative branch ought to put every state on an equal footing, as under the Articles of Confederation. The compromise—which set a House whose representation would be based on population alongside a Senate in which each state would be represented  equally—so angered Maryland’s Luther Martin that he refused to sign the Constitution. The proposal, he stated, “was only consenting, after they had struggled to put both their feet on our necks, to take one of them off, provided we would consent to let them keep the other on, when they knew at the same time, that they could not put one foot on our necks, unless we would consent to it, and that by being permitted to keep on that one foot, they should afterwards be able to place the other foot on whenever they pleased.”

28. This selection scheme—eventually undone by the Seventeenth Amendment—was, while it lasted, a pillar of federalism in that it preserved a balance of power to the states in the face of the federal government. Yet it was also a potential self-destruct clause. A number of states could basically shutter the federal government by refusing to elect senators. Chief Justice Marshall, in an 1821 ruling in a case involving the sale of lottery tickets, Cohens v. Virginia, observed, en passant: “It is true, that if all the States, or a majority of them, refuse to elect Senators, the legislative powers of the Union will be suspended.”

29. A six-year term worried the Anti-Federalists, who feared what today is called a “Beltway mentality” well before there was a Beltway. Luther Martin warned the Maryland House of Delegates in 1787 that a six-year term would lure a senator away from his state: “If he has a family, he will take his family with him to the place where the government shall be fixed; that will become his home, and there is every reason to expect, that his future views and prospects will centre in the favors and emoluments of the general government, or of the government of that State where the seat of empire is established. In either case, he is lost to his own State.”

 



 




Immediately after they shall be assembled in Consequence of the first Election, they shall be divided as equally as may be into three Classes. The Seats of the Senators of the first Class shall be vacated at the Expiration of the second Year, of the second Class at the Expiration of the fourth Year, and of the third Class at the Expiration of the sixth Year, so that one third may be chosen every second Year;30 and if Vacancies happen by Resignation, or otherwise, during the Recess of the Legislature of any State, the Executive thereof may make temporary Appointments until the next Meeting of the Legislature, which shall then fill such Vacancies.31


 



 



30. “A very effectual check upon the power of the Senate” is the way the staggering of terms was characterized by one founder, Fisher Ames, in the Massachusetts ratifying convention. He reasoned: “If one third new members are introduced, who feel the sentiments of their states, they will awe that third whose term will be near expiring.” Anti-Federalists argued that under the Articles of Confederation states appointed delegates annually and possessed the authority to recall them at any moment. When Hawaii was admitted to the Union in 1959, the two new senators drew numbers from a wooden box to see which of two Senate classes each would join; Hiram Fong drew the longer term, Oren Long the shorter.

31. This differs from the House, where vacancies are filled by an election. Senators, however, represent not the people but the states, already have authority to act quickly to fill vacancies; please see footnote 304, page 271.

 



 




No Person shall be a Senator who shall not have attained to the Age of thirty Years,32 and been nine Years a Citizen of the United States,33 and who shall not, when elected, be an Inhabitant of that State for which he shall be chosen.34


 



 



32. This age requirement mimics that of the Roman senate, a point marked by two of the early annotators, jurists Joseph Story and James Kent.

33. The danger of dual loyalty, various notes of the Constitutional Convention record, worried the founders and undergirded this requirement for the body that had the power to ratify treaties. Gouverneur Morris, noting that a seven-year apprenticeship was required for a shoemaker, had wanted a fourteen-year requirement for senators, according to Rufus King’s notes. Others, such as Benjamin Franklin, warned of the danger of placing obstacles in the way of immigrants. George Mason, according to James McHenry’s entry of August 9, said he “could not think of excluding those foreigners who had taken a part and borne with the country the dangers and burdenths of the war.” Oliver Ellsworth opposed a fourteen-year citizenship requirement on the grounds that it would discourage “meritorious aliens from emigrating to this Country.” The nine-year period ended the brief Senate career of Geneva-born Albert Gallatin, who went on to become one of the most powerful members of the House of Representatives, the nation’s longest-serving Treasury secretary, an envoy to Europe, a student of Native American languages, and a founder of New York University.

34. The Constitutional Convention rejected proposals that only property owners be eligible to serve as senators.

 



 




The Vice President of the United States shall be President of the Senate,35 but shall have no Vote, unless they be equally divided.


 



 



35. The power accrued by Vice President Richard Cheney led to much discussion of the placement of this assignment, the only delegation of duties to the vice president, within the Article of the Constitution establishing the legislative branch. The vice presidency, however, was a source of unease from the beginning. Madison’s notes show that Elbridge Gerry of Massachusetts “was agst. having any vice President.” Gerry, according to Madison’s notes, said: “We might as well put the President himself at the head of the Legislature. The close intimacy that must subsist between the President & vice-president makes it absolutely improper.” Madison also noted: “Col: Mason, thought the office of vice-President an encroachment on the rights of the Senate; and that it mixed too much the Legislative & Executive, which as well as the Judiciary departments, ought to be kept as separate as possible.” Roger Sherman defended putting the vice president at the head of the Senate. He said, according to Madison, that if “the vice-President were not to be President of the Senate, he would be without employment.”

Cheney himself cited Article I in arguing that the vice president isn’t subject to certain regulations intended for the executive branch. At issue were rules related to classified material. Other questions that have sent government lawyers scurrying for a definition of the vice presidency have, over the years, involved more mundane matters, such as how the vice president’s staff is to be treated under the tax laws of the District of Columbia. Barton Gellman, writing in Slate, reported on conflicting memoranda within the Justice Department. He quoted Nicholas Katzenbach, who served as attorney general, as writing in 1961, when he was an assistant attorney general: “Perhaps the best thing that can be said is that the vice president belongs neither to the Executive nor to the Legislative Branch but is attached by the Constitution to the latter.” Governor Sarah Palin, pressed on the  matter during the 2008 vice presidential debate, defended “our Founding Fathers” as “very wise” in “allowing through the Constitution much flexibility” in the office of the vice president.

 



 




The Senate shall chuse their other Officers,36 and also a President pro tempore,37 in the Absence of the Vice President, or when he shall exercise the Office of President of the United States.


 



 



36. These include the sergeant at arms and doorkeeper, the chaplain, the secretary of the Senate, and party secretaries. The sergeant at arms/doorkeeper was originally known as just the doorkeeper; his duties included buying firewood and tending to the Senate’s horses. Mark Twain, in a humorous fictional sketch from 1867, describes being made Senate doorkeeper and charging each senator fifty cents for admission to the chamber.

37. By custom, this is the most senior senator from the majority party. The position has bounced in and out of the presidential line of succession. For nearly a century, beginning in 1792, it was in line, after the vice president. It was out of the line of succession between 1886 and 1947. Since then, the president pro tempore has been back in the line, but lower, after the vice president and the Speaker of the House. The president pro tempore owes a fair amount of what parliamentary role he occupies to Richard Nixon. Until Nixon’s accession under President Eisenhower, the vice president mostly occupied himself by presiding over the Senate. Nixon preferred the executive branch to Congress, moving his main office out of the Capitol and leaving more of the parliamentary procedure in the Senate to the president pro tempore.

 



 




The Senate shall have the sole Power to try38 all Impeachments.39 When sitting for that Purpose, they shall be on Oath40 or Affirmation.41


 



 



38. The Senate acts as the petit jury in that it decides the verdict. The House serves as the grand jury in that it votes on whether to bring charges.

39. Eighteen persons have been impeached since America’s founding: Senator William Blount of Tennessee (the Senate expelled him and subsequently dropped the impeachment charges, 1799); Judge John Pickering of U.S. District Court in New Hampshire (convicted, 1804); Justice Samuel Chase (acquitted, 1805); Judge James Peck of U.S. District Court in Missouri (acquitted, 1831); Judge West Humphreys of U.S. District Court in Tennessee (convicted, 1862); President Andrew Johnson (acquitted, 1868); Secretary of War William Belknap (acquitted, 1876); Judge Charles Swayne of U.S. District Court in Florida (acquitted, 1905); Judge Robert Archbald of Circuit of the U.S. Commerce Court (convicted, 1913); Judge George English of U.S. District Court in Illinois (resigned before his trial, 1926); Judge Harold Louderback of U.S. District Court in California (acquitted, 1933); Judge Halsted Ritter of U.S. District Court in Florida (convicted, 1936); Judge Harry Claiborne of U.S. District Court in Nevada (convicted, 1986); Judge Alcee Hastings of U.S. District Court in Florida (convicted, 1988; subsequently elected to Congress); Judge Walter Nixon of U.S. District Court in Mississippi (convicted, 1989); President William Clinton (acquitted, 1999); Judge Samuel Kent of U.S. District Court in Texas (resigned before his trial, 2009); and Judge G. Thomas Porteous of U.S. District Court in Louisiana (convicted 2010). Judge Mark Delahay of U.S. District Court in Kansas resigned in 1873 after the House Judiciary Committee recommended his impeachment but before the House voted. President Nixon resigned in 1974 at a similar point in the impeachment proceedings against him.

40. “Do you solemnly swear that in all things appertaining to the trial of the impeachment of William Jefferson Clinton, President of  the United States, now pending, you will do impartial justice according to the Constitution and laws, so help you God?” is the oath under which the senators were put by Chief Justice Rehnquist in the trial of Clinton.

41. Of the option to affirm, Joseph Story writes: “There are known denominations of men, who are conscientiously scrupulous of taking oaths (among which is that pure and distinguished sect of Christians, commonly called Friends, or Quakers) and therefore, to prevent any unjustifiable exclusion from office, the constitution has permitted a solemn affirmation to be made instead of an oath, and as its equivalent.”

 



 




When the President of the United States is tried,42 the Chief Justice 43 shall preside:44 And no Person shall be convicted without the Concurrence of two thirds of the Members present.45


 



 



42. Both presidents tried in the Senate were acquitted. President Andrew Johnson had the distinction of being tried for violating a law that would later be recognized as unconstitutional—fifty-eight years after the trial. For more on Johnson’s impeachment, please see footnote 192 in page 151.

43. Of the United States as opposed to merely the Supreme Court. This is the only reference to the chief justice in the Constitution. The formal title and duties are established in the United States Code, Section 1, which states: “The Supreme Court of the United States shall consist of a Chief Justice of the United States and eight associate justices, any six of whom shall constitute a quorum.”

44. The chief justice presides when the president is impeached because the vice president has a personal interest—the presidency.

45. An outcome other than conviction is known as an acquittal. One can be acquitted with less than a majority. This is a deviation from the federal criminal justice system, under which unanimity is required for both convictions and acquittals and a hung jury is called a  mistrial. President Andrew Johnson escaped conviction (i.e., he was acquitted) by a single vote, thirty-five for guilty, nineteen for not guilty.

 



 




Judgment in Cases of Impeachment shall not extend further than to removal from Office,46 and disqualification to hold and enjoy any Office of honor,47 Trust or Profit under the United States: but the Party convicted shall nevertheless be liable and subject to Indictment, Trial, Judgment and Punishment, according to Law.


 



 



46. In contrast, the British Parliament could impose a death sentence through a bill of attainder for those impeached and convicted. Or it could forgo impeachment and simply issue a death sentence bill of attainder. Congress cannot send a wrongdoer to prison; only the courts can do that. Nor can Congress impeach an ordinary citizen, a point marked by Luther Martin when defending an associate justice of the Supreme Court, Samuel Chase, against his impeachment for bias toward the Federalists. Said Martin: “Will it be pretended, for I have heard such a suggestion, that the House of Representatives have a right to impeach every citizen indiscriminately? For what shall they impeach them? For any criminal act? Is the House of Representatives, then, to constitute a grand jury to receive information of a criminal nature against all our citizens, and thereby to deprive them of a trial by jury? This was never intended by the Constitution.”

47. Impeachment convictions do not necessarily disqualify a person from later holding a seat in Congress, which is arguably not an “office” within the meaning of the word in the Constitution. Alcee Hastings, a federal judge in Florida, was impeached in 1988 for bribery and perjury, convicted by the Senate, and removed from office. But in 1992 he was elected to Congress on the Democratic Party line. Hastings at one point tried to have his impeachment overturned in the courts, but a Supreme Court ruling, in the case of another fallen judge, dashed his hopes. That case involved a federal judge, Walter Nixon, who refused to step down from the bench even  after being convicted in court and jailed for perjury. The House then impeached. A Senate committee heard the evidence, reported it to the Senate, and the full Senate voted to remove Nixon from his judgeship. Nixon went to the Supreme Court with the argument that the evidentiary hearings themselves should have been held by the full Senate. The justices ruled against him, declaring the issue an internal matter of the Senate that was “nonjusticiable.” “The Senate’s practice,” writes one law professor, Michael Gerhardt, “is to vote separately or not at all on whether to disqualify the convicted official from holding future office.” Gerhardt notes that in two instances concerning Judges Robert Archbald and West Humphreys, the Senate has disqualified former judges from holding future office under the United States. It similarly disqualified G. Thomas Porteous when he was removed from the federal bench in December 2010.

 



 




SECTION 4. The Times, Places and Manner of holding Elections for Senators and Representatives, shall be prescribed in each State by the Legislature thereof;48 but the Congress may at any time by Law make or alter such Regulations,49


 



 



48. Justice Scalia cited this clause in 2008 in his concurrence in Crawford v. Marion County Election Board, upholding Indiana’s requirement that voters must present a valid government photographic identification document in order to vote. Noting that “detailed judicial supervision of the election process would flout the Constitution’s express commitment of the task to the States,” Scalia wrote: “It is for state legislatures to weigh the costs and benefits of possible changes to their election codes, and their judgment must prevail unless it imposes a severe and unjustified overall burden upon the right to vote, or is intended to disadvantage a particular class.”

49. “With uncommon zeal and virulence” is how Joseph Story characterizes the way in which opponents of the Constitution attacked this delegation of authority to make or alter campaign and  election regulations. Wrote Patrick Henry: “Those illumined genii may see that this may not endanger the rights of the people; but in my unenlightened understanding, it appears plain and clear that it will impair the popular weight in the government. Look at the Roman history. They had two ways of voting—the one by tribes, and the other by centuries. By the former, numbers prevailed; in the latter, riches preponderated. According to the mode prescribed, Congress may tell you that they have a right to make the vote of one gentleman go as far as the votes of a hundred poor men.” A different view was argued by Hamilton in 59 Federalist: “There is intended to be a general election of members once in two years. If the State Legislatures were to be invested with an exclusive power of regulating these elections, every period of making them would be a delicate crisis in the national situation; which might issue in a dissolution of the Union, if the leaders of a few of the most important States should have entered into a previous conspiracy to prevent an election.”

It would be hard to imagine either Patrick Henry or Joseph Story—or, for that matter, Alexander Hamilton—anticipating any greater zeal and virulence than has greeted modern efforts to regulate financing of federal election campaigns, culminating in the Federal Election Campaign Act of 1971 and the Bipartisan Campaign Reform Act of 2002. The 1971 act and subsequent amendments had regulated so-called hard money contributions and spending in federal election campaigns and set certain disclosure requirements. The Supreme Court, in 1976, decided a case called Buckley v. Valeo, brought by Senator James Buckley against the secretary of the Senate, Francis Valeo, an ex-officio member of the Federal Election Commission. The court concluded that limits could not be placed on the free speech rights of candidates to spend their own money on their own campaigns but could limit a person from spending his own money on someone else’s campaign. The 2002 act sought to regulate so-called soft money, including certain preelection advertising by labor unions, corporations, and not-for-profit organizations. Eleven constitutional challenges were filed to the 2002 act, according  to a count to which the Supreme Court referred in McConnell v. Federal Election Commission, a case whose lead plaintiff was Senator Mitch McConnell of Kentucky. In one of the longest and most complex set of opinions in its history, the Court upheld the bulk of the regulations.

It is, in any event, from this clause, and the corresponding language in Article II, that we get Election Day. Having the entire country vote for federal candidates on the same day—the first Tuesday after the first Monday in the Novembers of years ending in even numbers—dates to 1845, when Congress required that all electors for the president and vice president be chosen on that day. It wasn’t until 1842 that Congress required House representatives to be selected by district. Previously some states allowed congressmen to be elected without dividing states into districts. The system ignored regional differences within a state and made it relatively easy for the dominant party in the state to win every congressional seat. And it wasn’t until 1872 that Congress extended Election Day to the House; senators were then still chosen by state legislatures (please see p. 271). “Notorious” is the adjective the New York Times, in an editorial issued on November 3, 1878, used to describe the “exaggerated and unreasonable influence of the September-voting States upon the October-voting states, and of these in turn upon the November-voting states.”

It is here that Congress receives its authority to make it a crime to intimidate voters. In a ruling handed down during Reconstruction, known as Ex Parte Yarbrough, the justices cited this clause in upholding the conviction of several members of the Ku Klux Klan who beat a black citizen to prevent him from voting or to punish him for doing so. Said a unanimous court of the government: “If it has not this power, it is left helpless before the two great natural and historical enemies of all republics, open violence and insidious corruption.” 


 



 




except as to the Places of chusing Senators.50


 



 



50. Because senators were originally chosen by state legislatures, this exception guaranteed that Congress wouldn’t be able to decide where the legislatures met. Joseph Story writes in his Commentaries: “It would not be either necessary, or becoming in congress to prescribe the place, where it should sit.” In 1911 the Supreme Court, in Coyle v. Smith, chose not to rely on this feature when striking down an act of Congress overruling Oklahoma’s voters and requiring the Sooners to keep their capital at Guthrie for several years. Instead, the Supreme Court relied on a constitutional principle that is not found in the Constitution—that states must be admitted on equal footing. The Supreme Court reckoned it wouldn’t do for Congress to impose debilitating restrictions on new, incoming states.

 



 




The Congress shall assemble at least once in every Year,51 and such Meeting shall be on the first Monday in December,52 unless they shall by Law appoint a different Day.


 



 



51. “A check on the Executive department” is how, at the Federal Convention, Nathaniel Gorham of Massachusetts characterized the necessity of having “one meeting at least every year.” Other delegates questioned whether there would be enough national business to warrant a meeting every year. Rufus King of Massachusetts worried that a frequently assembled Congress would tend to overregulate. “A great vice in our system was that of legislating too much,” he remarked, as preserved in The Records of the Federal Convention.


52. This schedule, coupled with two other developments, made for mischief and was modified by the Twentieth Amendment. The newly elected Congress wouldn’t meet until at least thirteen months after the election, establishing a lengthy lame duck session of Congress every other year. The difficulty arose from the Constitution being  ratified in September 1788, which, as Bruce Ackerman of Yale Law School points out in The Failure of the Founding Fathers, didn’t give much time for the states to elect senators and representatives before the December start date. The fix, if it can be called that, came when the Continental Congress declared that the regime change empowering the U.S. Congress would occur on March 4, 1789. The two-year term meant that the Congress would expire two Marches hence. This, combined with fall elections and the constitutional mandate that Congress assemble in December, meant that each new Congress waited at least thirteen months after election to convene in December for a long session.

Then, the following December, the same Congress would reconvene for a truncated session ending March 4. The second of these sessions didn’t even begin until after the next Congress had been elected. This befuddling legislative schedule was righted in 1933 by the Twentieth Amendment, which set both the beginning and end of congressional terms in early January. Thus each new Congress waited less than two months instead of thirteen. It also shortened the length of lame duck sessions by more than half. Now they might last only from Election Day to January. And while the former schedule, with its mandatory December meeting, required lame duck sessions, the Twentieth Amendment does not.

 



 




Section 5. Each House shall be the Judge of the Elections, Returns and Qualifications of its own Members,53 and a Majority of each shall constitute a Quorum54 to do Business; but a smaller Number may adjourn from day to day, and may be authorized to compel the Attendance of absent Members,55 in such Manner, and under such Penalties as each House may provide.


 



 



53. In early 2009, as the 2008 vote for senator from Minnesota was being recounted, there was talk of Al Franken attempting to take advantage of Democratic control of the Senate in order to claim  a seat in the upper chamber. The effort was rebuffed not by the Senate but by Minnesota’s governor and state secretary, who refused, citing state law, to sign an election certificate during the recount.

54. Must the majority be merely present in the chamber or must the majority be actually voting on the business at hand? For years, it was a common practice for the opposition to break a quorum by refusing to vote. The question came to a head in 1890 in one of those cases where common commerce mixes with high constitutional concepts, namely, a bill directing the Treasury secretary, when computing import duties, to classify worsted as woolen, which carried a higher tariff. When the question was called, the yeas were 138, the nays zero, with 189 not voting. The speaker, Thomas Brackett Reed, instructed the clerk to read him the list of names, and when Reed noticed one of them in the hall, he announced him present. The number present and refusing to vote, 74, together with those recorded as voting, 138, showed a total of 212 members present, constituting the quorum, and the bill was passed. Subsequently an importer of worsted sought to escape the higher tariff by challenging the quorum call by which Reed gained the passage of the law. The Supreme Court would have none of it, bowing, in United States v. Ballin, to the constitutional delegation that each house may determine the rules of its proceedings (please see the following page).

55. The sergeant at arms of each chamber can arrest absent members and bring them to the floor of the House or Senate. In the Senate, under Rule 6, all that is needed is for “a majority of the Senators present” to round up absent members. In the House, under Rule 20, a majority of those present, comprising at least fifteen members, can order the sergeant at arms to make arrests. This power is rarely employed. The last instance appears to have come in 1988, when Republicans were by and large staying off the Senate floor in an attempt to prevent a vote on a campaign finance bill. Democrats, led by Senator Robert Byrd, decided to order arrests of senators who weren’t on the floor. One Republican, Senator Robert Packwood, described what happened next: “We had a hurried caucus among the Republicans in the cloakroom, and we all scattered.” The rest of the story is  perhaps best retold by Senator Arlen Specter, who did so on the floor of the Senate in 2006: “The Sergeant at Arms was a little fellow, Henry Giugni. He started to patrol the halls. He came upon Senator Lowell Weicker. Now, Henry was about 5-foot-4, and Lowell Weicker was 6-foot-4. Lowell was at his fighting weight of about 240 at the time. It was about 3:30 in the morning. Do you know what happens with Senators at 3:30 in the morning? I won’t say on the Senate floor. The Sergeant at Arms decided not to arrest Lowell Weicker. He made a very wise judgment. Instead, he went knocking on Senate doors. Senator Robert Packwood made the mistake of answering the door. Senator Packwood compelled them to carry him out of his office. He agreed to walk here, but he insisted on being carried into the Senate Chamber. I don’t think Senator Byrd got his quorum, but he got his man, Senator Packwood.”

 



 




Each House may determine the Rules of its Proceedings,56 punish its Members for disorderly Behaviour,57 and, with the Concurrence of two thirds,58 expel a Member.59


 



 



56. Hence there are filibusters in the Senate while debate in the House occurs within the confines of strict time limits. As a Congressional Research Service report makes clear, the filibuster is not laid out in any Senate rule. Rather, “possibilities for filibustering exist because Senate Rules deliberately lack provisions that would place specific limits on Senators’ rights and opportunities in the legislative process. In particular, those Rules establish no generally applicable limits on the length of debate, nor any motions by which a majority could vote to bring a debate to an end.” Senate Rule 22, however, lays out the clumsy procedure—cloture—by which a filibuster can be stopped: A minimum of sixty votes is needed, but even with those votes, an additional thirty hours of Senate floor business must occur before the debate can be forced to an end. To amend Rule 22 would, according to the rule itself, take two-thirds of the Senate (even more  than it takes to overcome the filibuster that would surely result were one party to try to amend this rule). On the floor of the House, on the other hand, each topic is generally limited to a single hour of debate.

57. The most famous breach of order was the caning of a leading abolitionist, Senator Charles Sumner of Massachusetts, by Representative Preston Brooks of South Carolina. Brooks was upset at how Sumner, in a speech opposing the extension of slavery to Kansas, had mocked Brooks’s relative, Senator Andrew Butler, also of South Carolina, for his fervent support of slavery. Sumner had charged Andrew Butler with taking “a mistress ... who, though ugly to others, is always lovely to him; though polluted in the sight of the world, is chaste in his sight: I mean the harlot, Slavery.” Three days latter, Brooks entered the Senate, found Sumner at his desk, and “slammed his metal-topped cane onto the unsuspecting Sumner’s head. As Brooks struck again and again, Sumner rose and lurched blindly about the chamber, futilely attempting to protect himself. After a very long minute, it ended. Bleeding profusely, Sumner was carried away. Brooks walked calmly out of the chamber without being detained by the stunned onlookers.” Brooks survived a House censure motion but resigned, only to be reelected. It took Sumner three years to recover and return to the Senate. He served another eighteen years.

58. Only a vote is required, not a trial as in impeachment.

59. This has seldom occurred. Other than during the Civil War, when fourteen senators and three representatives were expelled, only one senator, William Blount in 1797 for treason, and two representatives—Michael “Ozzie” Myers in 1980 and James Traficant in 2002, both for corruption-related matters—have been expelled by a two-thirds vote.

But can Congress refuse to seat an elected—or appointed—member and do so by a simple majority vote? Called exclusion, this practice was used in 1868 to prevent the seating of two representatives-elect and one senator-elect who had aided the Confederacy. In  1900, on a vote of 268 to 50, it refused to seat Brigham H. Roberts, Utah’s lone congressman, ostensibly on the grounds that, prior to Utah’s statehood, he had had three wives and had been convicted of unlawful cohabitation, though sentiment against him was fanned by an anti-Morman agitator. Roberts, a writer, mounted a defense that included an op-ed piece in the New York Times in which he asked: “Does the House of Representatives indorse the individual views of all the men it admits to membership? If Socialists should from some Congressional district elect a Congressman, would his admission to the House say to the world that the American Congress indorsed Socialism?” The Times reported that as Roberts left after the vote on his fate, he declared himself a “martyr to a spasm of prejudice.”

The Senate spent four years deliberating on whether to admit Reed Smoot of Utah, an apostle in the Mormon Church, before seating him in 1907. The practice of exclusion was halted following a lawsuit filed in 1967 by Adam Clayton Powell, who was being denied his seat in the House pending a congressional inquiry into allegations of corruption. The Supreme Court’s decision prevented Congress from using a simple majority vote to avoid the hurdle of a two-thirds majority required for expulsion. Wrote Chief Justice Warren: “Unquestionably, Congress has an interest in preserving its institutional integrity, but, in most cases, that interest can be sufficiently safeguarded by the exercise of its power to punish its members for disorderly behavior and, in extreme cases, to expel a member with the concurrence of two-thirds. In short, both the intention of the framers, to the extent it can be determined, and an examination of the basic principles of our democratic system persuade us that the Constitution does not vest in the Congress a discretionary power to deny membership by a majority vote.”

 



 




Each House shall keep a Journal of its Proceedings, and from time to time publish the same,60


 



 



60. In 1890 Marshall Field and a number of other merchants sought to avoid duties on certain imported goods on the grounds, among others, that the bill signed by the Speaker of the House and the president of the Senate and enrolled with the secretary of state varied from the record shown in the journal kept by the Congress. Justice John Marshall Harlan wrote for the Court that the clause of the Constitution on which the merchants rested their contentions was the one which declared that each chamber should keep a journal of its proceedings and publish it, and enter the yeas and nays therein. “It was assumed in argument,” he wrote, “that the object of this clause was to make the journal the best, if not conclusive, evidence upon the issue as to whether a bill was, in fact, passed by the two houses of congress.” But, he added, “the words used do not require such interpretation.” Harlan then went on to quote Joseph Story as saying that “the object of the whole clause” was something else, namely, “to insure publicity to the proceedings of the legislature, and a correspondent responsibility of the members to their respective constituents.” He quoted Story as asserting: “Intrigue and cabal are thus deprived of some of their main resources, by plotting and devising measures in secrecy.” Wrote Harlan: “In regard to certain matters, the constitution expressly requires that they shall be entered on the journal. To what extent the validity of legislative action may be affected by the failure to have those matters entered on the journal we need not inquire.”

 



 




excepting such Parts as may in their Judgment require Secrecy;61


 



 



61. The founders wrote the Constitution in secret, and the document they produced contains no requirement that Congress debate  before a public audience. The Senate met in private until 1794, when it opened many of its proceedings to the public. The timing was due to public interest in whether the Geneva-born Albert Gallatin would be expelled from the Senate because he’d been a citizen a year less than the constitutionally mandated nine. In a motion to open the Senate to the public, Senator Alexander Martin of North Carolina, who had been a delegate to the Federal Convention of 1787, put forward a resolution on the merits of open government: “While the principles and designs of the individual members are withheld from public view, responsibility is destroyed, which, on the publicity of their deliberations would be restored.” The resolution failed.

The resolution that did open the Senate contained no grand statement of principles, but said that “after the end of the present session of Congress, and so soon as suitable galleries shall be provided for the Senate Chamber, the said galleries shall be permitted to be opened every morning, so long as the Senate shall be engaged in their Legislative capacity, unless in such cases as may, in the opinion of the Senate, require secrecy, after which the said galleries shall be closed.” Much Senate business continued to be conducted in secret executive sessions, including whether to confirm presidential nominees or ratify treaties. That didn’t stop newspapers from learning the details. President Polk, in his diary, vents his frustrations over a reporter, John Nugent, who, in the New York Herald, routinely broke news under the pen name Galvienses. He was, in the president’s opinion, “an unprincipled newspaper letter writer who was in the daily habit of calumniating and abusing me.” When, in 1848, Nugent obtained the treaty that ended the Mexican War as well as Polk’s letters to the Senate, the reporter was arrested by the Senate sergeant at arms and jailed for a month—during the day in a Senate committee room and at night at the home of the sergeant at arms. He continued to file stories, under the dateline: “Custody of the Sergeant at Arms.”

It wasn’t until 1929 that Senate executive sessions were opened to the public. Between that year and May 2007, the full Senate held fifty-four secret sessions, many pertaining to the impeachment of  President Clinton. Other secret meetings included a June 7, 1971, session to discuss the country’s involvement in Laos. There have been several secret sessions to discuss antiballistic missile defenses, another to discuss funding for neutron bombs, and a two-day session to discuss the Panama Canal treaties. The Supreme Court has left it to the discretion of each house of Congress to decide which proceedings to keep secret. In 1892, in Field v. Clark, it ruled: “It is clear that, in respect to the particular mode in which, or with what fullness, shall be kept the proceedings of either house relating to matters not expressly required to be entered on the journals; whether bills, orders, resolutions, reports, and amendments shall be entered at large on the journal, or only referred to and designated by their titles or by numbers—these and like matters were left to the discretion of the respective houses of congress.”

 



 




and the Yeas and Nays62 of the Members of either House on any question shall, at the Desire of one fifth of those Present,63 be entered on the Journal.


 



 



62. The prospect of such roll calls, in which each legislator individually enters a recorded vote, irked a number of the founders. The yeas and nays take time. Legislators currently have fifteen minutes to get down to the floor to vote during a roll call vote, and dissenting legislators have taken to calling the roll as a delaying tactic. Madison’s notes show that Roger Sherman of Connecticut “had rather strike out the yeas & nays altogether. They never have done any good, and have done much mischief. They are not proper as the reasons governing the voter never appear along with them.” Nathaniel Gorham of Massachusetts, a state in which a single member could force the legislature to call yeas and nays, spoke of how the procedure had resulted “in stuffing the journals with them on frivolous occasions.”
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