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T 









he Constitutional Reform Act 2005 made 









provision for the creation of the Supreme 









Court, and the new court sat for the first time 









on 1 October 2009. The Supreme Court is 









the final court of appeal for civil and criminal cases 









in England, Wales and Northern Ireland. Scotland has 









its own criminal justice system, so the Supreme Court 









is the court of last resort for Scottish civil cases only. 









The Supreme Court hears appeals in cases 









of constitutional importance, and has the final 









responsibility for the interpretation of the Human 









Rights Act. As long as the UK remains a member of 









the European Union, the Supreme Court also plays a 









role in interpreting laws passed by the EU. In addition, 









the Supreme Court is able to exercise the power of 









judicial review, ruling on whether or not government 









ministers, the devolved assemblies or local authorities 









have acted 



ultra vires 



(beyond their powers) in decisions 









they have made. 









Before the establishment of the Supreme Court, 









the House of Lords was the UK’s highest court. As 









both members of the House of Lords and judges, the 









law lords had a role in both making legislation and 









interpreting it. The creation of the Supreme Court put 









an end to this fusion of powers, giving the UK complete 









separation between the legislative and judicial branches 









of government. This formal separation of powers was 









intended to make it easier to uphold the principles of 









judicial neutrality and judicial independence. 









Court composition 









There are 12 Supreme Court judges, the most senior of 









whom is known as the president of the Supreme Court. 









This role is currently held by Lady Hale. The justices 









serve as ‘final arbiters’ between citizens and the state, 









and their rulings are intended to ensure that the law is 









applied consistently, correctly and fairly. 









Although there are 12 judges in total, most court 









cases are heard by five or nine justices. The odd numbers 









matter because they mean that the court will always be 









able to reach a majority verdict. In cases of particular con- 









stitutional importance, 11 judges will preside. A recent 









example of such a case is 



R (Miller) 



v 



Secretary of State for 









Exiting the European Union 



(2017), which led to the ruling 









that a vote of Parliament was needed to trigger Article 50 









and begin the process of the UK leaving the EU. 
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Use this article and your textbooks to answer the following: 









1 



Briefly outline the functions and composition of the UK 









Supreme Court. 









2 



Explain and analyse three ways in which judicial 









independence is maintained. 









3 



Explain how and in what ways judicial independence is 









threatened. 









4 



Evaluate and explain three different ways that judges use 









their power of judicial review. 









Activity 









Box 2 



Judicial review 









Judicial review is the process by which judges review the 









actions of public bodies or public officials to determine 









whether or not they have acted in a manner that is lawful. 









See Chapter 8 of the 



UK Politics Annual Update 2019, 









published by Hodder Education, for further definitions and 









examples of judicial review. 









Box 1 



Neutrality vs independence 









Judicial neutrality is the requirement that judges fulfil 









their role without exercising personal bias. The code of the 









Supreme Court specifies the ways in which judges must 









seek to safeguard their impartiality. These include refusing 









to sit in cases that involve a family member, friend or 









professional associate. 









Judicial independence requires that judges are free from 









political interference. This is crucial because justices must 









have the security of knowing that they can make rulings 









without fear for their career prospects. The strict criteria that 









are applied to the appointment and employment of justices 









help to guarantee judicial independence. 









In order to be considered for appointment as a Supreme 









Court justice, a person must have been qualified as a lawyer 









for a minimum of 15 years, and been a judge for at least 2 of 









these. Appointments are made by the selection commission 









for the Supreme Court, which is independent of government 









and uses transparent employment procedures. Once 









appointed, a Supreme Court justice has security of tenure, 









and can only be removed if they break the law. 









Judicial independence 









The creation of a separate Supreme Court for the United 









Kingdom was intended to enhance the independence 









of the judiciary (Box 1). Housing the Supreme Court 









justices in their own building, physically separate from 









the other branches of government, emphasises their 









independent status, as does the way in which they 









are recruited. 









A useful contrast here is with the US Supreme Court, 









where justices are nominated by the president and 









confirmed by the Senate. US Supreme Court justices are 









political appointees, and a president able to nominate 









a new justice often does so with the aim of altering the 









political balance within the court. In the UK, despite 









some criticism of the appointment of justices said to 









have ‘liberal leanings’, such as Lords Phillips, Bingham 









and Hoffmann, few would deny that Supreme Court 









judges are appointed on merit and not because of their 









political opinions. 









However, overall it is unclear whether the 









establishment of the Supreme Court has genuinely 









enhanced the independence of the judiciary. On 









the one hand, it has been argued that justices have 









been emboldened, leading to more rulings against 









government policy. An example here would be the 









Supreme Court’s 2016 ruling that Chris Grayling had 









exceeded his powers in ruling that legal aid claimants 









needed to pass a residency test before qualifying for 









financial support. 









On the other hand, it should be pointed out that 









there is no evidence that the law lords shied away from 









making similar rulings. For example, in 1991 the law 









lords found Kenneth Baker in contempt of court for 









failing to comply with a court order in an asylum case. 









Judicial review 









Another argument advanced by those who believe that 









the establishment of the Supreme Court has enhanced 









the independence of the judiciary is that it has led to an 









increased use of judicial review (Box 2). Consequently, 









judgements have forced many public bodies to think 









again about their policy decisions. For example, in June 









2019 in the case 



Samuels 



v 



Birmingham City Council, 



the 









Supreme Court ordered a city council to reconsider 









its decision to declare a single mother ‘intentionally 









homeless’ because she could not afford the rent. 









Decisions such as this garner a lot of publicity but 









they are rare. Of all judicial review cases, just 36% of 









decided cases resulted in a ruling 



against 



a public body. 









It is also important to note that, following a change in 









government policy, the number of judicial review cases 









has actually been falling, from a high of 15,000 in 2014 









to 5,000 annually since then. 









The Human Rights Act 









Rulings made under the Human Rights Act 1998 (HRA) 









are also said to have enhanced judicial independence. 









Again, there is clear evidence of Supreme Court 









judgements at odds with government policy. Under 









Article 8 of the HRA (the right to a family life), judges 









have made a series of rulings that overseas nationals 









convicted of criminal offences should be allowed to 









stay in the UK because they have families resident in 









the country. These rulings earned the judiciary a public 









rebuke from then home secretary Theresa May. Lord 









Neuberger responded to May’s criticism by explaining 









that the decisions had been made because judges did 









not think guidelines in this area had been subject to 









proper scrutiny in Parliament. 
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Lady Hale is 









the president 









of the Supreme 









Court 
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