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CHAPTER 1
LEARNING THE ROPES


As I stood behind the solid oak lectern facing the judge’s bench in a courtroom of Chicago’s Criminal Court building, a keening wail rose from the spectator benches, striking the back of my neck with jarring force. Its volume and pitch increased to an anguished scream, pressing me forward until I was leaning against the lectern.


Fifteen minutes earlier, a jury had found my client guilty of armed robbery. After brief arguments, the judge had just pronounced sentence on Roosevelt Andrews1, a slim nineteen-year-old black man-child. He had several arrests as a juvenile, but this was his first adult conviction. The judge had sentenced Roosevelt to “not less than six nor more than nine years in the penitentiary.” The scream that now filled the courtroom came from his mother.


As a bailiff slapped handcuffs on her son and escorted him toward a door leading back to the lockup, the mother’s scream gave way to loud sobs, and when the boy neared the door, he stopped, turned back toward his mother, and called out, “I’ll be awright, Mama.” The bailiff shoved him forward, and they disappeared through the swinging door.


The judge announced a fifteen-minute recess, banged his gavel, and was gone before the clerk could finish shouting, “All rise! This court is now in recess.” Then he followed the judge through a door behind the judge’s bench.


A few people who had been waiting for the next case filed out, leaving only the mother, a friend or relative who was trying to comfort her, and me. I walked from the lectern to the counsel table where my papers and briefcase rested. To the still-sobbing mother, I said something like “I’m sorry. I don’t know what to say.”


“It’s not your fault,” she responded between sobs. “You did the best you could.”


She was right, but even as I stood there, I knew that the “best I could” had been woefully inadequate. My cross-examination of the gas-station attendant who identified Roosevelt as the robber was full of open-ended questions that allowed the attendant to assure the jury he was certain of his identification. My effort to demonstrate that conditions were too dark and the encounter too brief to permit a reliable identification had been clumsy and unconvincing. My client’s testimony on his own behalf was inescapably weak—he claimed he was at home and his only alibi witness was his mother—but I had failed to prepare him for some routine cross-examination traps which made his testimony even weaker. Worst of all, I had not appreciated how nearly certain it was he would be convicted, and how much additional time this judge would give him if he insisted on a trial rather than pleading guilty. As a result, when my client quickly rejected the prosecutor’s pretrial offer of a sentence of “one to three” for a plea, I simply accepted his decision without presenting him with the stark realities of his situation.


The first rule in the American Bar Association Model Rules of Professional Conduct—the ethical bible of the American legal profession—is titled “Competence.” It announces: “A lawyer shall provide competent representation to a client. Competent representation requires the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.” Unfortunately, the ABA does not tell a new lawyer how or where to obtain the tools to satisfy the rule I had just violated, but with a mother’s scream still piercing my spine, I was determined to find out. I vowed I would never again feel so monstrously responsible for a client’s tragedy, and I never did. What I did not know then, however, was that I would never try a case without knowing afterward there were some things I could have done better.


Every good trial lawyer says the same thing: The only way to learn how to try cases is by trying cases. You can learn a little bit from reading books, and a little more from watching trials (if the lawyers are good), and a little more still from law-school and post-law-school trial-practice courses—but in the end, you learn trial strategy, the way to prepare and examine witnesses, and how to handle the surprises and pressures of a real trial for a real client, only by “doing it” and learning from your mistakes. It is a process of trial and error.


The two most common fields for a newly minted lawyer to begin learning how to try cases are criminal law and personal-injury law. Many new lawyers who think they want to try cases begin in a prosecutor’s office, a public defender’s office, or a firm that specializes in criminal defense, insurance defense, or plaintiffs’ personal-injury cases. Soon they find themselves in court, handling minor misdemeanors or fender benders. From there, some discover quickly that trying cases is not for them, and move on to another calling. (The sooner the better—there are few occupations as miserable as trying cases when you have no talent for it and are likely to be scared to death every time you go to court.) Others move up to trying midrange cases, and a few reach the top of their field, trying the most important and complex cases.


But for the law graduate who begins his career in a general-practice law firm in a large city, the road to competence as a courtroom lawyer is likely to be slower and harder. Many such firms do not handle the kind of small cases which could provide training for a novice trial lawyer—their high hourly rates would often result in the fee exceeding the amount in controversy.


The firm I joined when I graduated from Michigan law school in 1958 was a medium-large general-practice firm with an emphasis on trial work. Senior partner Floyd Thompson had read law in a small town in central Illinois. He became a county prosecutor, the youngest ever Chief Justice of the Illinois Supreme Court, and in 1928 the (unsuccessful) Democratic candidate for Illinois governor. After that loss, Thompson returned to private practice. Rough and plainspoken in manner and personality, he became one of the toughest and most respected trial lawyers in America, especially in complicated high-profile cases for clients in real trouble. Thompson had successfully defended Samuel Insull against the fraud charges that followed the collapse of his utility empire, and Preston Tucker when his car company failed. Thompson was nearing the end of his career when I joined the firm, but Albert E. Jenner Jr., college boxing champion and son of a Chicago cop, was well on his way to becoming his recognized successor in the Chicago legal community. Smoother than Thompson and an obsessive workaholic, by 1958 Jenner had already served as president of the Illinois Bar Association and was beginning a term as president of the American College of Trial Lawyers, the most prestigious organization of trial lawyers in the country. Although a generation younger than the other named partners of the firm, Jenner was already its biggest revenue producer. His practice consisted primarily of commercial litigation, much of it referred by lawyers in other cities whose corporate clients found themselves in court in Chicago. Between the cases referred to Thompson and Jenner by other lawyers and the cases generated by the firm’s regular business clients, litigation accounted for well over half the firm’s revenue.


Despite this emphasis on litigation, the firm’s practice provided few cases for its young trial lawyers to learn on. The firm had decided not to take on routine insurance-defense work lest it create a group of “insurance-defense” lawyers who would be viewed as second-class citizens. Neither did it represent any of the major utilities or other companies whose business generates a body of small cases to provide a learning experience for young lawyers.


As a result, several of the younger lawyers had seized upon another way to obtain firsthand trial experience: the acceptance of court appointments to defend indigent persons charged with serious crimes. Somewhat surprisingly, most of the senior partners supported this work even though it provided no fees at all and often required unreimbursed out-of-pocket expenses.


Bert Jenner approved of this work, as did Jim Sprowl, the senior trial lawyer I was assigned to assist when I joined the firm. Sprowl’s other assistant, Jerry Solovy, was already involved in indigent-criminal-defense work, as were Prentice Marshall and Tom Sullivan, Jenner’s principal assistants among the younger lawyers. In addition to helping Jenner, Marshall and Sullivan had already begun to establish their own reputations as promising trial lawyers.


With those examples before me, and the independent belief that lawyers have an ethical duty to serve the indigent, I quickly volunteered to join them. Which is how I came to be standing in a courtroom of the Criminal Court building when young Roosevelt Andrews was sentenced to the penitentiary and his mother filled the room with a scream which still echoes in my mind forty years later.


It wasn’t supposed to happen that way. Inexperienced lawyers who volunteered for appointed criminal cases were not supposed to try cases alone. Rather, an experienced lawyer would be appointed to the same case to serve as lead counsel and provide guidance to the neophyte as he began learning his way around a courtroom. A more experienced lawyer was appointed with me in the Andrews case, but when the trial date arrived he was unavailable—and the judge flatly refused my request for a continuance. When I told him I had never tried a case of any kind, or even examined a witness before a jury, he said I had a law license and had to start somewhere. The fact that a young man was on trial for his freedom with a lawyer who had never handled so much as a $500 fender bender was of no concern to the judge. The law said anyone charged with a felony was entitled to an appointed lawyer if he could not afford to pay one. I was a lawyer. End of story.


The Andrews case did not deter me from accepting pro bono criminal cases, but it did cause me to resolve I would never again try a case I was not competent to handle. The next time I appeared in the Criminal Court of Cook County it was to assist a more experienced lawyer who had recently joined the firm after several years as a prosecutor in the State’s Attorney’s office.


John Crown was the son of Colonel Henry Crown, Bert Jenner’s most important client. Colonel Crown was one of the richest men in America. The Crown family owned, or had owned, a vast empire of businesses and properties ranging from the Empire State Building in New York and thousands of acres of prime real estate on Florida’s southeast coast to Material Service Corporation, a huge sand, gravel, and cement company that originated the ubiquitous trucks with rotating drums which enable cement to be transported long distances without “setting up.” A tall, heavyset man with thick glasses and a perpetual air of impatience, John sometimes seemed disorganized and even indifferent to the world around him; but when he agreed to represent an indigent defendant he would focus on the case immediately, and with great intensity. His years with the states Attorney’s office had not made him a great courtroom lawyer—from the prosecution side, street-crime cases generally pose few problems requiring sophisticated arguments or witness examination—but he brought other important resources to our work as appointed defense lawyers.


For one thing, as a former assistant states attorney John enjoyed the deference generally afforded graduates of that office by its current members on such matters as continuances, favorable plea bargains, and access to information about the state’s case.


For another, John’s experience had taught him, and he taught me, a crucial fact that law schools seldom mention: the importance of the secretaries, clerks, bailiffs, and other courthouse personnel whose knowledge and cooperation are vital to any lawyer hoping to practice effectively and efficiently in “their” courthouse. It is these men and women who can quickly find—or not find—a file you need to examine; tell you or not tell you about some development in the judge’s schedule that will affect your case; inform you or not inform you of a particular judge’s idiosyncrasies and preferences regarding the many practices and procedures on which judges have individual discretion; and help or hurt your client in a dozen other ways. As a member of a rich and powerful family, John could easily have alienated everyone in the courthouse with an arrogant and dismissive attitude. Instead he treated everyone from the lowliest file clerk to the chief judge with courtesy and respect. You didn’t need to be terribly perceptive to see how important that was, yet some lawyers acted as though the court personnel were peons whose only function was to respond smartly to the lawyer’s every command. Theoretically, that may have been true, but lawyers who adopted that attitude paid dearly for the privilege—as did their clients.


The most significant lesson I learned from John Crown was the importance of prompt and thorough investigation of the facts of each new case. John was a dogged, determined, even compulsive investigator, and between the resources of a major law firm and the special resources which came with John’s family connections, we had advantages many lawyers representing indigent defendants did not have. Unlike the states attorneys, who had both the police department and their own staff of investigators, we had to do our own investigations; but unlike full-time criminal-defense lawyers, who had to meet a monthly payroll, our firm (if not all of its partners) supported our spending as much time on a case as needed to do a thorough job.


The first thing to be done in every case was to find out as much as possible about the state’s evidence and its theory of the case. The indictment and arrest report provided basic information, but not nearly enough. At that time, the only other information the law required the state to provide the defense was any statement or confession made by the defendant and access to any physical evidence and scientific reports the state had obtained. Not until the Supreme Court decision in Brady v. Maryland in 1963 was the state required to disclose exculpatory evidence, and even the Brady line of cases are of limited value since they leave it to the prosecutor to determine what is exculpatory or helpful to the defense, and his views on the subject are likely to be considerably narrower than those of a defense lawyer. It is one of the inexplicable ironies of American justice that if someone brings a civil action over a few thousand dollars, both sides are entitled to learn every detail of the facts surrounding the dispute, including not only information relevant to the case but any information that might lead to relevant information, while a man on trial for his liberty, or even his life, has no right to that kind of full disclosure from the police and prosecutor.


When I began trying indigent-criminal cases in 1959 a few judges in the criminal court occasionally ordered a prosecutor to provide more information to the defense than the law required, usually in the form of statements made to the police by the most important witnesses, and sometimes a prosecutor would allow a defense lawyer to look at some or all of the police reports as a way of persuading him that the state’s case was so strong the defendant should accept a plea bargain.


But our most valuable tool—to be used only when other efforts failed and circumstances suggested there likely was material in the police file that could be important to our defense—arose from John’s family ties. The top criminal-defense lawyers in Chicago—the ones who handled the highest-profile cases for the wealthiest clients—all had a “contact”—someone at police headquarters who could and would, for whatever reason, provide the lawyer with a copy of the police investigative file—a service seldom available to lawyers representing indigent clients in run-of-the-mill street-crime cases.


Fortunately, however, the man in charge of investigations and security for Material Service Corporation had a frequent, ongoing need for access to police records in his work, and saw no reason to turn down an occasional request from the owner’s son to use his contacts on our behalf. In the time John Crown and I tried criminal cases together, our access to police files never turned up a dramatic piece of information which by itself enabled us to win a case, but sometimes it provided facts and names of potential witnesses we otherwise would not have known about, and that information allowed us to give better advice and service to our client. Not infrequently, it revealed a weakness in the state’s case which we could use to obtain a more favorable plea bargain, or better defend the case at trial.


Another resource John brought to the table was his secretary, an intelligent and energetic woman. In interviewing witnesses, it is essential to have someone take accurate notes, and equally important to have someone present who can testify to what the witnesses said if their stories change at trial. Because lawyers are not supposed to testify in cases they are trying (or to try cases when they know their testimony is needed), when a client can afford it, lawyers employ paid investigators to take witness statements or accompany the lawyer who wants to do his own questioning of a witness. The investigator can then testify if necessary. For John and me, his secretary served as both expert note taker and potential witness.


Every crime has a “scene,” a physical location or locations where events important to the alleged crime took place. Once we knew the basic facts alleged by the state, one of the first things we did was to visit and thoroughly investigate those scenes. John was a skilled photographer with equipment capable of capturing understandable images of almost any scene in any condition of light, and we never visited a crime scene without cameras, tape measures, and paper on which to draw a rough diagram we could later convert to scale if necessary.


Almost all our clients were African-Americans and almost all the witnesses and crime scenes were located in the black ghetto that occupied much of Chicago’s south and west sides. Many of the crime scenes had to be visited at night, when the crime occurred, in order to understand the light conditions, and many of the places we visited were not hospitable to white folks in business clothes, even during daylight. Apart from safety concerns, it was a guaranteed waste of time for a stranger to knock on the door of a ghetto apartment and ask for Witness X. The universal presumption was that you were a cop or a bill collector, and the answer was, “He doesn’t live here and I never heard of him.” Not infrequently, the purveyor of this noninformation was X himself. The solution to these problems was to obtain the assistance of the client’s friends or family to escort us on our investigative forays, and there was almost always someone willing to do so. Occasionally, however, our escort would not show up at the appointed time and place, and the only alternative was to go home or go alone. If we were looking for witnesses to interview, we usually just went home—it was a waste of time unless the witness was friendly and already expecting you—but if it was a crime-scene visit we went ahead, and never had a problem.


In the eight years I tried indigent-criminal cases, first with John Crown and later by myself or with a younger assistant, I visited basement apartments where the only heat in January was from the open flames of a gas stove; single rooms which served as the living quarters for a mother and three children who took turns sleeping on one or two urine-stained mattresses laid on the floor; single-room-occupancy hotels where everyone you saw, including the witness you were looking for, had the jaundiced yellow eyes and spaced-out demeanor of heroin addicts; and high-rise housing projects in which all the elevators were broken, the stairwells were full of garbage, the smell of human feces and urine was overpowering, and law and order—to the extent it could be said to exist—was administered by the street gangs. Everywhere in and around these places were children, little children four, five, and six years old, playing in the streets and gutters and junk-strewn parkways and lots. Children as bright eyed and intelligent and inquisitive as my own children and those of my friends and neighbors in the suburbs, and playing the same children’s games.


Over the years, I was appointed to represent indigent defendants charged with felonies in the Criminal Court of Cook County in fifteen or twenty cases. I volunteered for those cases in part because I thought it was my duty as a lawyer, and in part because I thought they would help me learn to be a trial lawyer. I visited those filthy streets and grim apartments because that’s where my clients and witnesses lived and the crimes occurred. But those experiences did much more than help me learn how to try cases. They caused me to understand that if I had been born and raised where my clients were, I would probably have become a criminal or a drug addict myself. And worst of all, they made me realize that in the absence of enormous luck, tremendous willpower, or an extraordinary parent, by the time they reached their teens, most of those curious, bright-eyed children would turn out that way too. Those experiences, more than anything else, shaped the social and political views I have retained ever since. It would be a wonderful thing if every businessperson, professional, and politician in America had similar experiences when they began their careers.


In the meantime, I also learned quite a bit about trying cases. I soon learned to tell a story—not give a lecture. I learned to discard the stilted language of law school and police reports and use plain words. A gun is a gun, not a weapon. And when you pull the trigger, it does not discharge, it shoots.


I learned to stand up to a judge and protect my clients rights’ without being offensive, but to be offensive if necessary. I learned the basic rules of cross-examination: Don’t ask open-ended questions. Don’t ask questions unless you know and can prove the answer or don’t care what it is. Don’t ask a question unless you can articulate a reason for doing so. And, once you have established the facts you need to make a point, don’t try to make it with another, argumentative question—save that for your closing argument. And I learned enough to sense that some day, if I became experienced enough and good enough, I would know when it was all right to break those rules.


I learned that juries are not stupid and the vast majority of cases that go to trial turn out the way you would expect them to turn out from a rational weighing of the facts. But I also learned that when cases turn out differently than you would expect, they are lost more often by bad lawyering than won by a lawyer’s brilliance, and that even good lawyers can make a bad mistake.


In a case where a young black man was on trial for auto theft, there seemed little doubt the jury would return a guilty verdict until the experienced white prosecutor mocked the defendant’s alibi testimony by repeating it in a thick accent reminiscent of “The Kingfish” on the Amos ’n Andy radio show. The four black jurors were furious, and three of them held out and hung the jury. When an angry judge asked the prosecutor what the hell he thought he was doing, the prosecutor was mortified and swore he did not realize what he had done. Unspoken was the fact that the white prosecutors and judges who occupied the vast majority of those positions in the criminal courts told each other racist jokes every day, using exaggerated imitations of the accents of the defendants who appeared before them. The prosecutor had momentarily forgotten where he was and who he was talking to.


The hung jury enabled John Crown and me to negotiate a plea agreement for probation, which the prosecutor had previously refused to consider.


Several years later, a murder case I was defending ended with a similar result, not because of a lawyer’s mistake, but from pure luck. Luck is as much a fact of life in court as in all endeavors, and lawyers are as anxious for her favors as poker players and presidents.


The trial was expected to last about five days, and the judge had seated an alternate along with the twelve regular jurors. After the first day of trial, several of the jurors reported that one of their fellow jurors was complaining in the jury room that it was obvious the defendant was guilty and sitting through the trial was a waste of his time. After a brief hearing, the juror was removed and the alternate moved into his place. On the morning of the third day, a distraught juror reported her home had been burglarized the night before while she and her children slept upstairs. The incident had so traumatized her that she no longer believed she could be fair to the defendant in the case we were trying. The judge tried mightily to change her mind and get her to say she could put the experience aside and be fair, but she resisted bravely and the judge finally had to excuse her. When I refused to proceed with eleven jurors, a mistrial was required. The case involved a black-on-black murder arising from a bar fight, not considered a major crime by most prosecutors in the overtly racist world of the Chicago criminal courts in the early 1960s. Rather than start over, the prosecutor agreed to reduce the charge to manslaughter, with a sentence that would have my client out of prison in less than a year. My client still insisted he had acted in self-defense, but it was an offer he could not refuse.


A lawyer’s mistake in one case and a piece of luck in another resulted in mistrials for two clients—but why would the prosecutors accept such dramatically more favorable plea bargains instead of simply retrying the cases? For one thing, the cases were now old and newer cases had crowded onto the schedule behind them, making it seem even more important than usual to dispose of them quickly to prevent the system from collapsing under the weight of a huge backlog. Moreover, the defendants and their lawyer had proved that they were willing to try the case rather than accept a harsh sentence. (Many private lawyers, having long since used up the fee they collected, would have moved heaven and earth to avoid another trial by persuading their clients to plead guilty; but to the intense displeasure of prosecutors and judges, pro bono lawyers were often perfectly willing to try the case again. After all, we were in it for the experience, not the fee.)


But there was another factor at work. In both cases, the state had already put on all or most of its case. Their theory of the case was fully exposed and their witnesses had testified, every word put down by a court reporter and available to defense counsel before a second trial. No prosecutor likes to try a case a second time, when his or her witnesses’ stories have already been told. The advantage gained by defense counsel in his or her ability to challenge details of the story on cross-examination and through other witnesses can dramatically improve the argument for reasonable doubt.


For the same reason, no competent criminal-defense lawyer ever allows a client (suspect) to give a quick statement to the police, no matter how innocent the client claims to be. Even if the lawyer believes, after careful investigation, that the client’s story is good enough to satisfy the police, it should be presented by the lawyer—not the client—so no record is made of the client’s words that can be used to impeach him later if the effort to avoid prosecution fails. For month after month, police, prosecutors and editorialists across the country excoriated the parents of Jon-Benet Ramsay for following their lawyers’ advice against giving a statement to the police, but innocent or guilty, if they had given statements before the police had completed and documented their initial investigation, there is a strong possibility one or both of them would have been indicted, and perhaps even convicted, of participating in their daughter’s murder. For the same reason Monica Lewinsky’s lawyers refused to let her talk directly to Kenneth Starr’s prosecutors until they had an enforceable promise of complete immunity so long as her statement did not vary materially from the version of events her lawyer proffered.


Another pro bono criminal case provided my first exposure to expert witnesses. Several years after we tried our first case together, John Crown and I were appointed to represent two young men charged with murder. They were our first and only white clients, nasty and snarling with the arrogance a twenty-year-old affects to conceal his fear and uncertainty. In fact, our clients were scared silly, and for good reason. Following the classic rumor that a reclusive, elderly woman in their neighborhood had a significant hoard of cash, the two punks invaded her apartment one afternoon, bound and gagged the woman, tied her to a chair, and ransacked her apartment looking for the nonexistent stash. Departing, hurriedly and empty-handed except for a few dollars from her purse, they left the door to the apartment ajar. When a neighbor returned home from work several hours later, she noticed the open door, and after the old woman failed to answer her calls, the neighbor looked inside. The chair was tipped over with the woman still bound to it. She had bled from a cut on her forehead, and she was now dead. When the crime hit the newspapers and television, one of the boys couldn’t resist bragging to friends. One of the friends told a cop with whom he had been cooperating to work off a marijuana charge. Under questioning, the first boy denied killing the woman but admitted trying to rob her and named his companion. Matching fingerprints were found in the apartment, and the two were charged with first-degree murder. To make matters worse, the prosecutor announced he would ask for the death penalty, which scared me almost as badly as it scared my two clients.


The prosecutor’s theory was that the boys, frustrated by their inability to find the money and the woman’s failure to tell them where it was, had beaten her to death. That scenario was supported by the coroner’s autopsy report, which claimed the woman’s death was caused by a blow to the head with a blunt instrument.


After our client’s arraignment, the court proceeding at which a defendant is formally told of the charges against him and asked to enter a plea, the prosecutor suggested we talk. After decrying the brutality of the crime and pronouncing his certainty of obtaining a death sentence, he said it was barely possible he would be able to persuade his boss to accept a negotiated sentence of life in prison in return for a prompt plea of guilty.


There was nothing new or unusual about a prosecutor’s using the threat of death as a club to extract a plea and a long sentence, and if the facts were as the prosecutor claimed, it was a somewhat tempting offer. That the defendants would be found guilty seemed a foregone conclusion, and the prosecutor was right that juries would not look kindly on two young men who had brutally beaten a seventy-eight-year-old woman to death in her own home. Our clients, however, vehemently disputed the state’s theory of the case. They did not deny they had tried to rob the woman and had bound and gagged her; but interviewed separately, they both insisted that neither of them had ever hit her. She was sitting upright in the chair, alive and not bleeding, when they left.


We needed an expert to examine the autopsy report and tell us if there was any way to attack the coroner’s conclusion about the cause of death. Over the years I had come to know Jim Dougherty, a large, red-faced Irishman who was the chief deputy public defender. Jim had endless enthusiasm for his job, and more than anything else enjoyed battling with prosecutors tooth and nail, no quarter asked or given. He also knew just about everyone who had any contact with the criminal-justice system in Cook County. When I told him my problem, he immediately suggested contacting Dr. Victor Levine, a former chief pathologist in the Cook County coroner’s office who had lost his job for political reasons. Dr. Levine had a national reputation among pathologists and, according to Dougherty, was completely honest, very competent, and very willing to testify against the current coroner’s office, which he thought was filled with incompetent political appointees. Jim said he would probably be willing to look at the report, and even testify without compensation if he believed the report was inaccurate.


Several days later, I met with Dr. Levine at his office at a major area hospital where he was serving as a staff pathologist. I had previously sent him a copy of the report and a letter describing what we knew about the case. When I arrived at his office and introduced myself, Levine, a small man in his early sixties wearing a white coat and a gleeful smile, pulled a copy of the coroner’s report from a manila file on his desk. “I don’t know if the guy who wrote this report is dishonest or just incompetent,” he said, his smile growing even brighter, “but I can tell you one thing: This woman did not die from a blow of any kind, blunt instrument or otherwise. She died from congestive heart failure, and she’d been dying of it for a long time.”


The first part of his statement, Dr. Levine explained, was apparent more from what the autopsy report omitted than from what it said. The pathologist had recorded the presence of a contusion and laceration of the right forehead, and gone on to report that there was no fracture of the skull. Most important was the fact the report made no reference to bleeding or swelling of the brain—and it’s pressure on the brain caused by bleeding and swelling that is lethal. According to Levine, it is routine—and essential—for the pathologist to determine the presence and extent of these factors in any autopsy where a blow to the head is the suspected cause of death. Either the pathologist made the examination and didn’t mention it because it showed no evidence of pressure on the brain and thus contradicted the prosecutor’s theory of the case, or he didn’t do it because he realized from examining the victim’s forehead that the injury was so superficial it could not have caused such pressure. Either way, the prosecution theory was contradicted by the autopsy report.


On the other hand, Dr. Levine declared, it was clear from the facts recited in the report that the true cause of death was heart failure. The pathologist had removed the heart and reported its weight and dimensions. In relation to the victim’s body size, it was enormous—a sure sign that for many years her heart had been failing, causing it to become larger as it worked harder to perform its vital function. Based on autopsy photographs of the victim’s forehead and crime-scene photos of the victim lying on the floor, still bound to her overturned chair, Dr. Levine thought the slight injury to her forehead might have occurred when her chair tipped over as she had tried to free herself.


Could Dr. Levine say there was no connection between the burglary and the victim’s death? No. In fact, the doctor explained, the reason the victim’s heart finally failed when it did was probably because of the physical and emotional stress caused by the burglary and being bound to the chair.


We thanked Dr. Levine profusely and asked if he would be willing to testify to what he had told us if the case went to trial. He said he would.


Returning to the office, my first task was to determine if Dr. Levine’s analysis of the autopsy report was as clear and indisputable as he had asserted. A quick reading of the authoritative medical literature indicated it was. Under the felony-murder rule in effect in Illinois and most states, our clients were still guilty of murder if the jury believed the victim died of heart failure caused by the burglary instead of a beating, but the sentence was likely to be far less severe.


Two months later, after an unsuccessful effort to persuade the prosecutor to agree to a reasonable sentence in return for a guilty plea, the case went to trial with the state still insisting the cause of death was a blow to the head, and still seeking the death penalty. As a result, any juror who admitted opposing capital punishment on religious or moral grounds was summarily dismissed from the jury pool.


On direct examination, the state’s pathologist repeated his assertion that the cause of the victim’s death was a blow to the head. Forewarned of our opposing theory by the plea negotiations, the prosecutor also asked the pathologist about the report’s failure to mention any swelling of the brain. The witness said he had indeed examined the brain and found no bleeding or swelling (which, he claimed, is why he didn’t mention it)—but insisted that a blow to the forehead could cause death even without increased pressure on the brain. On cross-examination, I confronted him with several medical texts confirming Dr. Levine’s claim that the only way a blow to the head can be the direct cause of death is if it causes pressure on the brain. The witness did not deny the texts were considered authoritative, or that they said what I suggested they said, but continued to insist that in his opinion even a blow that caused no pressure could kill a frail elderly woman like the victim. He was sure, he said, that his theory was supported in the medical literature, but he could not cite any source.


To my eye, several of the better-educated members of the jury gave the witness a dubious look when he failed to provide any support for his opinion, and I sat down feeling considerable confidence we had won this point. Nevertheless, after the state rested its case, we called Dr. Levine as our only witness. After detailing his impressive credentials, he asserted emphatically that the blow to the victim’s head could not have been the cause of her death, and went on to explain his own theory that she had died of heart failure. The prosecutor had apparently found no medical literature to contradict him, and was wholly unprepared for the heart-failure theory (which we had not mentioned in the plea negotiations when it became apparent the prosecutor was determined not to accept anything less than a very long sentence, regardless of the facts). As a result, his cross-examination was limited to establishing that Dr. Levine had not himself examined the victim’s body.


In his closing argument, the prosecutor abandoned his request for a death sentence, asking instead for a sentence of life in prison. I devoted most of my time to the cause of death and to asking the jury, if they found the defendants guilty, to give them a sentence that would allow them to emerge from prison with time to make a life for themselves. Less than two hours later, the jury returned to find both defendants guilty of murder and sentenced them to fourteen years in the penitentiary—the minimum for first-degree murder in Illinois at the time.


Confronted with an expert’s report on an unfamiliar subject, it is tempting to assume that the issue is settled. Dr. Levine taught me always to get a second opinion. In a way, however, my experience with the excellent Dr. Levine was misleading. It would take many more years to learn the problems (and opportunities) associated with the arrogance of so many experts, especially their inability to say “I don’t know” in answer to any question.


While my adventures in the Criminal Court building were providing an early opportunity to examine witnesses, argue to juries, and deal with the staggering pressures of responsibility for the freedom and even the life of a client, the majority of my time was spent in my office learning the skills of a big-firm, big-city civil litigator, primarily under the tutelage of James A. Sprowl, the partner I was assigned to assist when I joined the firm. Like me, Jim Sprowl had attended the University of Michigan Law School on scholarship; but unlike me, he had reputedly graduated first in his class, with the highest grade-point average in the law school’s history. We had both made high enough grades in our first year to be selected for the law review, but from that point my grades had slipped as I devoted more time to poker and parties than studying law.


Sprowl was a big man, somewhat overweight, with a relaxed, garrulous personality strikingly at odds with the fierce intensity of most of his partners, especially the trial lawyers. His clothes looked as though they had been tailored by someone who didn’t see very well, and his habit of wiping his mouth with his tie after finishing a meal gave new meaning to the term “paisley.” Even in the middle of an important trial, when everyone involved was working eighteen-hour days, Sprowl could usually be found in his office after dinner, leaning back in his chair, solving a crossword puzzle. When he finished the puzzle, he would pack his briefcase with whatever papers he had that were relevant to the next day’s court session and announce to his assistants that he was going home—and they should too. Of course, we never did—working into the night to find some case or document that might help with the next day’s cross-examination or legal argument. The next morning, he would gratefully accept whatever material we had developed and then perform a near-perfect cross or argument from a few fragmentary notes he had made himself, sometimes incorporating one of the suggestions you had made that morning but were not even certain he had heard.


Sprowl’s cases—mostly for his own clients—were a mixture of almost every type of dispute that brings people and businesses together in American courtrooms. Early on, I was assigned to assist in preparing the defense of an antitrust case brought against Young’s Rubber Corporation, then the country’s largest manufacturer of condoms, claiming our client was attempting to monopolize the business by persuading state legislatures to ban condom sales in vending machines. The case was already pending when I joined the firm, and Jerry Solovy had been assisting Sprowl on the matter for some time. Ultimately we won the case without a trial, but in the meantime Jerry and I traveled around the country interviewing and taking depositions from legislators and drugstore owners. It was a great lesson in how to prepare friendly witnesses to say the right things and avoid saying the wrong things without lying. It was also a great lesson in the virtues of law-firm seniority. In January and February Jerry conducted a series of depositions in Florida and Puerto Rico while I held the fort in Minnesota and North Dakota.


In another antitrust case, Sprowl represented a small food jobber who had been cut off by Kraft Foods, the supplier of our client’s most important product. Our legal theory was difficult in the extreme, and the facts necessary to prove it were largely under the control of our opponents. Responsibility for developing the facts was left entirely to me, and the many long and difficult depositions I took from Kraft executives and the lawyers who advised them taught me the virtue of exploring every conceivable fact and theory when examining hostile witnesses in pretrial proceedings. My lengthy depositions often infuriated opponents (and sometimes judges), but not infrequently uncovered important evidence that a less persistent examination would not have discovered.


Sprowl had a number of friends from law school who practiced alone or in small firms and would hire him to handle cases too complicated to handle themselves. Early on, I assisted him in litigation arising from a dispute between family members over the operation of a family owned chain of small department stores and shoe stores in central Illinois. From that and several similar cases, I learned over the years that few cases are so predictably bitter as business disputes among family members.


I also learned the value of “smoking gun” evidence, however obtained. The company had been started by two brothers. Our client, the son of one of the founders, now deceased, was president. His uncle—the company’s co-founder—was chairman of the board and our bitter opponent. During a trial over the issue of whether our client had the authority to take certain actions on behalf of the corporation without board approval, Mr. Sprowl, cross-examining the chairman, showed him a copy of a document our client had taken from his uncle’s files in the corporate office just as the dispute was beginning. The document was devastating to the chairman’s position in the case, and when he saw it he began shouting that it had been stolen from his office by our client. Red-faced and indignant, he demanded that the document be returned to him at once and our client charged with theft. Sitting at counsel table I was momentarily stunned and worried. Had we done something awful and put our client in danger of criminal prosecution?


Mr. Sprowl, on the other hand, stood calmly in front of the shouting witness, smiling. When the chairman’s outburst finally subsided, Sprowl turned to the judge (it was a bench trial) and said, “Your Honor, we dispute the characterization of our means of obtaining the exhibit as theft, but that is not an issue for this court. The question is whether it is authentic, and while I suppose the witness’s outburst effectively provides the answer, I would ask the court to instruct him to answer the question—did he prepare it, and does it bear his signature?” The judge did as Mr. Sprowl asked, the chairman yelled some more and refused to answer, his lawyer asked for a recess to confer with his client, and before the trial resumed, the dispute was settled on terms we had suggested weeks earlier.


In 1960 Floyd Thompson, our senior partner, died suddenly, and Jim Sprowl took over a case Thompson had been handling for a Bermuda-based entrepreneur who had purchased the remains of a bankrupt retail hardware chain. The Marshall-Wells Company had been in business since the late 1800s selling hard goods through stores in the rural Midwest. Much of its merchandise was sold under its own trademarked brand names, including “Zenith.” Once our client acquired the company, he closed down what remained of its failing hardware business and concentrated on selling private-label refrigerators, freezers, and washing machines through independent appliance and hardware stores. The appliances were sold under the Zenith name.


It was not long before Zenith Radio Corporation, then the country’s largest and most successful manufacturer of radios and televisions, sued Marshall-Wells for trademark infringement and unfair competition in federal court in Chicago. The complaint asked that our client be prohibited from using the name Zenith in its business and pay Zenith Radio several million dollars in damages. Zenith Radio was represented by its regular Chicago trial counsel, Tom McConnell, one of the most unpleasant lawyers in the city. Marshall-Wells hired Judge Thompson, a man who was not quite as unpleasant as McConnell, but just as tough.


The first thing Thompson did was file a counterclaim for Marshall-Wells, alleging that Zenith’s use of the name on its radios and televisions violated Marshall-Wells’s Zenith trademark, which it had used on wringer washing machines and similar products before the Zenith Radio Corporation was even founded. Thompson and McConnell sincerely despised each other, and some who knew them believed the case was a factor in Thompson’s death. Whether that was true or not, when Sprowl took over the case McConnell’s continued nastiness made little apparent dent in Sprowl’s relaxed demeanor. Inwardly, Sprowl came to dislike McConnell as much as Judge Thompson had, but he seldom showed it.


Another associate in the firm had been helping Thompson on the case and stayed on to help Sprowl, but as the trial approached and the pace of discovery increased, I was enlisted to take some of the remaining depositions. A major issue was whether people who bought our client’s appliances were confused by the name Zenith into thinking they were made by the same company that made the popular radios and TVs. Many of the stores that sold our client’s appliances were located in Appalachia, and for several weeks one fall I traveled around Tennessee, Kentucky, and West Virginia interviewing and then taking depositions from people who had bought the appliances and said that they had not been confused or misled by the name. After an investigator located enough such witnesses to occupy a few days of short depositions, we would serve notice of the depositions on our opponents. McConnell had a young partner named Philip Curtis who attended the depositions for Zenith. Curtis was almost as unpleasant as his boss, and one day, as we were riding through the countryside between depositions we got into an argument. I was in the front seat of the car, which was being driven by our local investigator. Curtis was in the backseat, along with the court reporter who traveled with us to record the testimony. I was turned facing Curtis in the back when he suddenly grabbed my tie and twisted it, choking me. I returned the favor, and we were face to face, red-faced, choking and sputtering threats of greater violence. The court reporter screamed and the investigator stopped the car and separated us. The two of them surely wondered if this was the way Chicago lawyers acted all the time. Mobsters they knew about, but lawyers?


Actually, it was the only physical confrontation I had with another lawyer in thirty years. The closest I came thereafter was with a truly obnoxious assistant state’s attorney in the Criminal Court building. Leaving the courtroom, furious, after an especially outrageous encounter, I ran into another assistant state’s attorney I knew, waiting for an elevator. “What will you charge me with if I throw that little son of a bitch down this elevator shaft?” I fumed.


“Littering,” he replied.


In due course, Zenith v. Marshall-Wells went to trial before U.S. District Court Judge Hubert Will. On the third day of trial, Will, who was known for asking his own questions during trials, addressed one to a Zenith executive who had just finished his testimony on direct examination. The witness had described the history of the company’s use of the name Zenith on its products, the tens of millions of dollars it had spent promoting the name, and the tremendous value it had in the marketplace as a symbol of the highest quality in radios and televisions. “What about the defendant’s claim they have been using the name Zenith on washing machines and other products for some forty years longer than you’ve been in business? Do you challenge that claim?”


“Well, Judge,” the witness responded, “I don’t have any personal knowledge of that, but I understand it may be true.”


“Well, what about that, Mr. McConnell—do you dispute that claim?”


When McConnell said no, and began to explain why it didn’t make any difference, the judge interrupted him, saying he understood that our prior use of the name didn’t necessarily mean we had an exclusive right to use it now, but that it could be awfully important. “Did the president of Zenith know that it’s at least possible this case could result in the company losing the right to use that extremely valuable name your witness just described?”


McConnell hemmed and hawed, insisting such a result was inconceivable. Judge Will said he understood McConnell didn’t think it would happen, and that he wasn’t saying he thought so either, but before going any further he wanted to be sure the company’s top executives understood it was at least a possibility. Will ordered McConnell to have the company president in court the next morning, so he could explain the possibilities.


That night Jim Sprowl called Murray Gurfein, our client’s chief counsel in New York, and described the day’s events. Gurfein understood at once what was happening, and wanted to participate personally in the settlement discussions he and Sprowl believed would begin the next day. He would fly out on a late plane that night.


Three days later, the case was settled, with Zenith Radio dismissing its case and paying our client a large sum for whatever rights it had in the name Zenith. Judge Hubert Will, whatever else you thought of him (and many lawyers disapproved of his intervention in the questioning of witnesses) was a master at stimulating settlements, and Murray Gurfein was hands down the best negotiator I ever watched in action. In truth, as Tom McConnell insisted loudly until his face grew purple with anger, our overall position in the case was weak, and the chance that Zenith would end up losing its trademark extremely slim, but Gurfein was fearless in pressing his position. However small the risk, Gurfein knew that Zenith management could not afford to take it, no matter how insistently their lawyer promised to win the case. Three times the Zenith side walked out of the negotiations and said they would resume the trial, but Gurfein stood his ground, even though the Zenith offer he had refused seemed to me a miraculously favorable disposition of the case. Each time, Zenith came back to the table, until finally Gurfein sensed he had all he could get.


Despite this early exposure to the work of a master negotiator, it was a skill I never developed. I did, however, learn one thing from the experience that would prove extremely valuable over the years: It’s a lot easier to remain tough in settlement negotiations if you’re not the person who has to try the case the next day if it doesn’t settle. If settlement talks began during or on the eve of trial I always tried to get someone else to negotiate while I continued my trial preparations.


Although most of my work in my first five years of practice was for Jim Sprowl, I was occasionally called on to assist other partners. One such assignment was to represent a world-famous Chicago architect who was a client of Sam Block, a senior partner in the firm. The architect had been sued by a structural engineer he had hired to work with him on a major architectural commission. The engineer claimed he had not been paid in accordance with an oral agreement. Our client disputed the terms of the alleged agreement, but in going through his files, I came upon a letter addressed to the engineer which described the agreement just as the engineer alleged. Apparently, the letter was never sent, as the original, signed by our client, remained in the file along with several copies. I showed it to the client and told him it would make defense of the case more difficult. Our client pointed out that the letter had apparently never been sent, and claimed it was therefore irrelevant and should not be produced to the other side. I had given him the original to read, and he told me to give him the copies and he would “handle it.” When I told him it was indeed relevant, whether or not it was sent, and had to be produced, he angrily demanded the copies. When I refused, he told me I was fired from the case and he was going to call Sam Block. I said fine, I would take the copies to Mr. Block so he could decide what should be done.


As soon as I got back to the firm I went to Block’s office and explained what had happened. He already had a message from the client, but had not yet returned the call. When I told him the story, half-fearful I would be fired from the firm as well as the case for offending one of his good clients, Sam laughed. “Don’t worry about it,” he said. “You did the right thing, and I’ll take care of it right now.” He told his secretary to get the architect on the telephone, and when he picked up the phone, he went right to the point. “Bert” he said, “I have John Tucker here and he’s shown me the letter and told me what happened. You have to produce it, and I’m sending John back to pick up the original and all the other documents he gathered today. We’re supposed to produce them next week and that’s what we’re going to do, unless you want me to settle the case on whatever terms I can get before then.” The architect protested loudly. “I don’t care about all that,” Sam replied. “You have to produce it, and I’ll tell you why. If you don’t produce it, you’ll get caught, and then it will cost you a hell of a lot more money, and you might just go to jail. You have no idea how many copies of that letter are lying around somewhere, and believe me, one of them will surface. So that’s that.” And it was.


“With guys like that, ‘you’ll get caught’ is a lot better argument than ‘the law requires it,’ ” Sam said. “In the end, if they don’t buy it, you have to make them do what’s right or resign from the case, but it’s always worth making the other argument first—it usually works, and they like you better.”


Over the next twenty-seven years similar situations arose on several occasions with my own clients. Each time I followed Sam Block’s advice, and it always worked.


In early 1960 I accepted an appointment by the Illinois Supreme Court to represent a man in his appeal from a conviction for selling narcotics. Unlike trials, the moot-court program in law school taught me something about appeals, and the legal research and brief writing I had done for firm clients was also helpful experience. Nevertheless, when the time arrived to travel to the state capital in Springfield to present my oral argument, I was both excited and apprehensive.


The Illinois Supreme Court, like the United States Supreme Court, hears oral arguments with all of its members present, sitting behind a long, elevated bench in a huge, ornate, high-ceilinged room designed to impress lawyers and spectators with the majesty of the law and the power represented by the black-robed justices who administer it. My case was to be the first argued one morning, so I took the train to Springfield the previous day, having booked a room at the Statehouse Inn, a hotel that was close to the Supreme Court building and locally famous as the place for legislators and lobbyists to meet, eat, drink, argue, and take prostitutes when the legislature was in session. Fortunately, they were not in session, or I could not have gotten a room.


After checking into the hotel I went to the courthouse to reconnoiter the room where I would present my argument the next morning. I had been there once before, to be sworn in as a member of the Illinois bar, but on that occasion I had paid no attention to such crucial matters as where the lawyers sit, and by what route they can move from there to the podium where they present their arguments. The courtroom was empty when I arrived, the arguments for the day having ended, and it seemed even more cavernous and imposing than I remembered. I now noticed there was a rail between the spectator benches and two tables which sat in front of the judges’ bench. Each table was flanked by a half dozen leather-upholstered chairs which, I later learned, were made by prisoners in the state penitentiary. I could see how to get to the tables, and how to get from there to the rostrum, but the experience left my concern intact when I realized that I had no idea which of the two tables I was supposed to sit at, or even whether it mattered.


That night I stayed up past midnight going over the outline of my argument: Thirty minutes, with some space left to answer the questions appellate judges often ask during oral argument.


The next morning, as instructed, I arrived a half hour before the court convened and checked in with the clerk, who answered my inquiry about where I should sit and explained a few other procedural matters as well.


I was momentarily relieved, but as I sat at my assigned table, looking through my outline one last time while waiting for the justices to appear, my nervousness returned full force. Suddenly the bailiff banged his gavel, everyone rose, as he demanded, and the seven justices filed in and took their places in seven massive high-backed chairs behind the bench. As soon as they were settled, the clerk called out the name of the first case to be argued that day: “People of the State of Illinois, defendant in error, vs. James Strong, plaintiff in errof”—meaning that Strong, my client, was the appellant, the party who was claiming there had been a mistake during the trial which the Supreme Court should reverse. Chief Justice Schaefer, a man highly regarded for his honesty and intellect, invited me, by name, to begin my argument. As I approached the podium, I somehow allowed my outline to get underneath my other papers. It took a few seconds to fumble through the papers and find the outline—I knew what I intended to say first, but in my mind the outline was an essential crutch—and then I began, speaking the words which lawyers use throughout the country when beginning an oral argument before an appellate court: “Chief Justice [Schaefer], may it please the court . . .”


As I spoke those words, my anxiety miraculously dissolved, as it would at the beginning of every argument I would present for the rest of my career.


For the next ten minutes or so, my argument progressed essentially as I had prepared it, without interruption from the justices. My primary contention was that the heroin Mr. Strong had been convicted of selling to a state narcotics agent had been supplied to Strong shortly before the sale by a state informant, and that for an agent of the state to supply my client with the drugs used to arrest him was entrapment. It was essential the court believe the evidence was undisputed that the informant supplied the narcotics, as any dispute would be resolved in favor of the state—appellate courts do not reevaluate disputed issues of fact. (Prosecutors, commenting on claims of innocence based on evidence discovered after a trial and conviction, often say that the finding of guilt has been reviewed and approved by numerous other courts during the process of appeals and postconviction proceedings. Such claims are simply false, as the prosecutor well knows. Except in the most extraordinary circumstances, appellate courts do not reconsider questions of guilt or innocence.)


I had just finished that part of my argument when one of the justices rose and disappeared behind a black curtain. I was stunned. I had no idea what was happening, but kept on with my argument. A minute or two later, another justice left. Now throughly confused, I wondered if I had somehow offended the judges. Finally, addressing the chief justice, I asked if I should go on or wait until—what, I didn’t really know—but the chief justice interrupted: “No, no, go on. They can hear you back there.” So I did, learning later that such conduct was common on the Court, as judges left to use the bathroom, or look at a case that had been cited, or just make a phone call or dictate a letter. The argument was piped back into the chambers behind the curtain. It was a rude and unsettling practice I have never seen in any other court—and one that the Illinois Supreme Court finally ended some time later.


In those days, the Illinois Supreme Court was also unusual in the paucity of its questioning of lawyers presenting oral arguments. I finished my presentation in the Strong case without a single question, even though the legal issue I was raising was one that had not previously been decided. There were very few Illinois cases on entrapment under any circumstances, and none dealing with the claim that it was entrapment for a government informant to supply a suspect with narcotics.


The idea of the state supplying someone with drugs in order to set up his arrest impressed me as grossly unfair, and in January 1961, the Illinois Supreme Court agreed and unanimously reversed Strong’s conviction. Needless to say, I was delighted with the result, and still believe the decision was right. Today, however, in the wake of the “war on drugs” and the politicalization of criminal law, it is unlikely the result would be duplicated. An examination of references to the Strong decision in subsequent cases reveals it has often been cited, but almost never followed.


Winning the Strong case provided a needed boost to my confidence that I would someday become competent to handle cases on my own—a confidence shaken by the disaster of my first criminal trial and little improved by my work with Jim Sprowl and the other partners, all of whom appeared to enjoy a level of skill and easy self-confidence beyond anything I could ever hope to achieve. It also improved my reputation with the partners in a firm still small enough that a young associate’s victory in the Illinois Supreme Court would be favorably noticed by most of the lawyers who worked in litigation.


Most important, although I did not know it until later, the Strong case helped me with Bert Jenner, the firm’s most important partner. Sprowl had not told me about it at the time, but some months earlier Jenner had asked him how I was doing, and when Sprowl reported I was doing fine, Jenner sounded dubious, saying that whenever he saw me I seemed to be wandering aimlessly down the hall with my head down. He told Sprowl I might be smart, but he doubted I would make a trial lawyer. After the Strong decision was announced, however, Jenner had a conversation with Chief Justice Schaefer, who volunteered, “The young man in your firm who argued that entrapment case did a fine job—his argument changed the minds of several of the judges”—or so Jenner reported to Sprowl, who shared it with me as part of my next evaluation.


Sprowl did not wait for the mandatory annual associate evaluations to let you know what he thought of your work. Generally, he commented to his assistants about their work on a case as it progressed. Some of the other partners, however, hardly ever said a word until the required report, which left the younger associates who worked for them in the same state of anxiety they had experienced in their first year of law school, when no one had the faintest idea how he was doing until the first exams were given in January. Despite my own self-doubts, Sprowl’s frequent and generally favorable comments kept me reasonably free of worry.


In early December 1963, John Crown and I tried our last criminal case together. The charges were kidnapping and aggravated rape. Our client had been identified by the victim in a lineup, over a month after the crime. He was put in the lineup after he was picked up for another rape in the same neighborhood. John and I were appointed in both cases, but the state elected to try the second charge first when evidence emerged that tended to support our client’s claim that the first complainant was his ex-girlfriend who claimed rape only after he dumped her for another woman. Our client vehemently denied any contact at all with the second complainant, but having been charged so long after the Friday night when the crime allegedly occurred, he had no clear recollection of where he had been that night. He did say he had probably been at one or another of two local taverns he frequented.


After investigation failed to find any witness who could credibly say he or she had been with our client on the night in question, we settled on the defense that the complainant was simply, but understandably, wrong in her identification. Our client and the complainant lived in the same neighborhood, within two blocks of each other, and frequented the same neighborhood stores, restaurants, and bars. Our theory was that the victim had seen the defendant in the neighborhood, and when she was called down to police headquarters to view a lineup she knew would contain someone the police thought was her attacker, she picked out the one familiar face in the lineup.


Our client was employed, presentable, and had no prior record, so he was able to testify, deny the crime, and say that although he didn’t know her, when he saw the complainant in the courtroom, he recalled seeing her around the neighborhood. When the evidence and arguments were completed, the case was submitted to the jurors on a Thursday morning. They were still deliberating at 3:00 P.M . when the sound of a loud, angry argument could be heard through the closed door of the jury room. After fifteen minutes or so, the argument subsided, and not long thereafter the jury informed the bailiff that they had reached a verdict. The jury filed back into the courtroom, and at the judge’s request identified their elected foreman, a white, middle-aged salesman named Klein.*


“Has the jury reached a verdict?” the judge asked.


“We have, Your Honor,” Mr Klein replied.


“What is your verdict?”


Reading from a verdict form the jury had filled out by placing an X in the appropriate boxes, Mr. Klein announced: “On count one of the indictment, aggravated kidnapping, we the jury find the defendant not guilty. On count two of the indictment, aggravated rape, we the jury find the defendant not guilty.”


The prosecutor looked stunned, the judge annoyed. Instead of the effusive thanks usually showered on juries that return guilty verdicts, the judge thanked them gruffly for their service and announced they were discharged and could return to the jury room for their belongings and then leave. As the jury filed out, the judge called on our client to rise, and after announcing that a judgement of not guilty would be entered on both counts of indictment, directed the bailiff to take him back to the lockup for return to the county jail, where he would remain pending disposition of the first rape charge. “You’re a lucky man,” the judge intoned. “If it had been up to me, I’d have found you guilty. Court is adjourned.” He banged his gavel and was gone.


As soon as the judge disappeared into his chambers, the prosecutor made a beeline for the jury room where, I knew, he would tell the jury about the other rape charge and berate them for their verdict. (Many judges would not allow such contact today, but at the time it was standard procedure for some prosecutors, aimed at making sure the next time the jurors were called for duty, they would start out determined to make up for the “error” they made in this case.)


John and I followed the prosecutor into the jury room and when he was done we tried to reassure the jurors their verdict was correct, and asked them to tell us how they had reached it—what arguments and evidence had been most persuasive. Most of the jurors said the differences between the description the complainant gave the police on the night of the crime and our client’s appearance, together with the logic of our argument that she selected him because he looked familiar, had caused them to have reasonable doubts about the correctness of the identification. But the most surprising story emerged from two jurors who held out for a guilty verdict until the very end. It was their holdout that caused the hot argument we could hear—but not understand—through the jury-room door. They had finally been persuaded to vote not guilty when one of the other jurors came up with an argument which had not been mentioned during the trial. It was now December 5, 1963, only thirteen days after the murder of President John F. Kennedy in Dallas. Among the widely reported evidence that Lee Harvey Oswald was the killer was the fact that Oswald’s trigger hand had been tested and telltale traces of the chemicals in gunpowder had been found. One of the jurors pointed out that the prosecutor had produced no evidence that gunpowder was found on our client’s hand, despite testimony that the person who kidnapped Mrs. Y had a gun, and had fired warning shots at her husband when he tried to rescue his wife. Surely such a test would have been conducted on our client, and the results put in evidence by the prosecution if they were positive. That the defendant had no gunpowder on his hands was strong evidence he was not the kidnapper.


It was enough to persuade the two holdouts. The problem was no such test had been done for the simple reason that our client was not arrested until over a month after the crime. Had there been gunpowder residue on his hands on the night of the crime, it would have been gone long before he was arrested.


Studies of juries conducted by Professors Harry Kalven and Hans Zeisel of the University of Chicago Law School have shown that once the number of holdouts to a verdict supported by the majority is reduced to one or two members of a twelve-person jury, the jury seldom hangs. Alone or with only one supporter, holdout(s) soon give in, and probably would have in this case. Nonetheless, it was a strange (and unusual) way to win a case. At the same time, self-evaluation of my performance during the trial persuaded me that at long last there was reason to hope that one day I would become a competent trial lawyer.


While I was trying the rape case in Chicago, Jim Sprowl had begun the trial of another case in central Illinois. Late one afternoon, less than a week after my trial was over, Jerry Solovy came into my office, white-faced, to tell me he had just learned that Mr. Sprowl had collapsed in the courtroom that afternoon and been rushed to a hospital. He had a ruptured aorta, and although by some miracle he did not bleed to death before reaching the hospital, he was in critical condition. Two days later, he died.





1 For a variety of reasons, I have sometimes changed the names of real people. Whenever a substitute name is used in this book for the first time, as in this case, it will be marked by an asterisk.
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