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Examiner tips


Advice from the examiner on key points in the text to help you learn and recall unit content, avoid pitfalls, and polish your exam technique in order to boost your grade.
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Knowledge check


Rapid-fire questions throughout the Content Guidance section to check your understanding.
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Knowledge check answers


Turn to the back of the book for the Knowledge check answers.
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Summary




• Each core topic is rounded off by a bullet-list summary for quick-check reference of what you need to know.
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Questions & Answers


[image: ]





About this book



The AQA specification for the A2 Law examinations is divided into two units. This guide covers Unit 3. Section A is Criminal Law (Offences against the Person) and Section B is Contract Law. For each section, the examination offers two three-part questions, and from these you select just one question to answer. The first two parts of each question are based on a scenario, and deal with substantive law issues; the third part is evaluative, and you are required to analyse aspects of either criminal law or contract law to consider potential criticisms, and possibly to suggest how the law could be reformed.


For the substantive law part of the module, it is vital to use case law effectively, and in the Questions and Answers section of this guide, you will be shown how best to employ case and statutory references.


This guide is divided into two sections: Content Guidance and Questions and Answers. The Content Guidance section sets out the specification content for this unit, breaking it down into manageable areas for study and learning. It also contains references to case law to enable a fuller understanding of each topic. This section is not intended to be a comprehensive and detailed set of notes for this unit. You will need to supplement this material with further reading from textbooks and case studies.


The Questions and Answers section encourages you to test yourself. If you practise answering the sample questions and then assess your responses against the examiner’s comments, you will learn how to use your knowledge and understanding more effectively to obtain high exam marks.


The key to doing well in the criminal law part of this unit lies in acquiring the ability to identify the appropriate offences and defences, and then defining the actus reus and mens rea of these, plus the defence requirements, and finally using relevant cases. For contract law, you need to be able to identify relevant issues on offer, acceptance, breach and remedies. To demonstrate a sound understanding of potential content, you need to practise answering past examination questions.


It is particularly important that you are able to apply legal rules to the specific scenario-based questions. This has been identified as a key examination weakness in successive examiner’s reports.





Content Guidance


Section A: Criminal law (offences against the person)


Summary of non-fatal offences


These should be thoroughly revised from Unit 2. Pay particular attention to the examiner tips.


One of the two questions in each scenario will always involve non-fatal offences. Often the scenarios are complex and may require discussion of two or more offences as well as a possible defence.


Assault


The actus reus is any act which makes the victim fear the immediate infliction of unlawful force. In Smith v Woking Police (1983) it was looking at a woman in her night clothes through a window. In Lamb there was no assault because the victim did not fear the immediate infliction of force. Words alone could be enough and even a silent phone call (Ireland, 1997). In Constanza (1997) letters sent by a stalker were interpreted as clear threats and there was ‘fear of violence at some time not excluding the immediate future’. Words can also annul assault (Tuberville v Savage, 1669).
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Examiner tip


Ensure that you can explain and apply the actus reus and mens rea rules.
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The mens rea is intention to create fear or subjective recklessness (Cunningham, 1957) — you know there is an unjustified risk that fear will be created.


Battery


The actus reus is the application of unlawful force. There is no need to prove harm or pain. A mere touch can be sufficient, such as tickling or kissing. Any unlawful physical contact is technically battery. In Collins v Willcocks (1984) it was held that ‘any touching of another person, however slight, may amount to a battery’ but it is now accepted that the contact must be hostile — Wilson v Pringle (1986). Scratches and minor bruising are likely to be treated as battery, although there is no need for injury to be proved.


It can be indirect — in DPP v K it was battery when acid was put in a hot air hand drier and injured someone. In Haystead (2000) it was battery on a baby when a man punched a woman, causing her to drop the baby.


The mens rea is intention or Cunningham (subjective) recklessness as to whether unlawful force will be applied — Venna (1976).



ABH s.47 Offences Against the Person Act 1861



This is defined in the Act as ‘any assault occasioning actual bodily harm’. The actus reus is either assault or battery plus actual bodily harm. In Miller (1954) ABH includes ‘any hurt or injury calculated to interfere with health or comfort’, but it has to be more than ‘transient or trifling’. Harm is not limited to injury to the skin, flesh and bones. In Smith v DPP it was held that cutting off a girl’s ponytail amounted to ABH.
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Examiner tip


In problem-solving questions, ensure that you are able to identify the correct level of offence to ‘match’ the seriousness of the injury. A common problem is to select s.47 ABH even when a serious injury or a wound has occurred which should be s.20 (or even s.18). In such cases, the mark scheme sets a limit of ‘max. clear’.
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It can include psychiatric injury, but in Chan Fook (1994) it was said that psychiatric injury ‘does not include mere emotions such as fear or distress or panic’. There must be ‘some identifiable clinical condition’.


Only the mens rea for assault or battery is needed. For example, in Roberts (1971) a man gave a girl a lift in his car and made sexual advances, touching her clothes. She feared rape and jumped from the moving car and was injured. He argued that he saw no risk of injury, but the court said that it was sufficient that he had the mens rea for battery. Another example is Savage (1992).


Wounding and GBH s.20


This is defined as ‘unlawfully and maliciously wounding or inflicting any grievous bodily harm upon any other person either with or without a weapon’.


The actus reus is either inflicting GBH or wounding. GBH means serious harm (Saunders, 1985). Wounding means breaking the skin, not internal bleeding as in C (a minor) v Eisenhower (1984). Technically, some of the things charged as ABH or indeed any injury that breaks the skin could amount to wounding and be charged under s.20. It can include psychiatric injury as long as it is ‘serious’ (Ireland and Burstow, 1997). Inflict does not require direct contact (confirmed in Burstow) and therefore means the same as cause in s.18.


The mens rea is intention or Cunningham recklessness as to whether some harm is caused. In Mowatt (1968) it was confirmed that the defendant merely has to foresee some physical harm, albeit of a minor character.


Wounding and GBH s.18


The actus reus of this offence is identical to that of s.20 — wounding or causing GBH. The difference between the two offences is entirely in the mens rea.


The mens rea of s.18 is either intention to cause GBH or intention to resist arrest. Intention can be direct or oblique, which is where you claim to have some other purpose, but the jury are satisfied that you knew serious injury was virtually certain (Nedrick/Woollin).
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Examiner tip


In questions involving GBH and/or wounding, unless a weapon has been used, discuss s.20 first and decide whether the actus reus and mens rea have been met. If time permits, give some consideration to the possibility of a s.18 offence.
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Fatal offences against the person


Murder


Murder is the most serious crime against the person, and the offender, if convicted, will receive a mandatory life sentence. Murder is defined as ‘unlawful killing with malice aforethought’. The actus reus is unlawful killing and the mens rea — malice aforethought — is more clearly defined as intention to kill or commit grievous bodily harm (GBH).
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Examiner tip


Do not use the ‘extended’ Coke definition of murder — it contains too many elements which are completely irrelevant to scenario questions, e.g. reasonable person in being, under Queen’s Peace.
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Actus reus


The actus reus often requires the examination of various rules of causation, in order to establish whether the defendant caused or brought about the death of the victim, hence the need to revise this topic thoroughly from Unit 2.


Mens rea


The mens rea for murder is malice aforethought, meaning intention to kill or commit GBH. The meaning of intention is found not in any statute but in judicial decisions. It is clear that a person intends a result when it is his or her aim, objective or purpose to bring it about — this is what might be termed ‘dictionary intention’. In R v Mohan (1976), James LJ stated:




An ‘intention’, to my mind, connotes a state of affairs which the party intending…does more than merely contemplate. It connotes a state of affairs which, on the contrary, he decides, so far as in him lies, to bring about, and which, in point of possibility, he has a reasonable prospect of being able to bring about by his own act of volition.
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Examiner tip


Pay particular attention to these legal causation issues: medical negligence, escape cases and the ‘thin skull’ rule.
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In the case of R v Hancock and Shankland (1986), this issue was at the heart of the case. The judges had to decide how the law should deal with a defendant who has created an unlawful result where it is clear that the outcome was probable — even highly probable — and the defendant may well have foreseen this outcome.


The defendants were convicted of murder at their trial, but the Court of Appeal and House of Lords both quashed those convictions and substituted manslaughter convictions, holding that the issue of intention had not been established. Lord Scarman indicated that, in cases like these, juries needed to be told by the judge that ‘the greater the probability of a consequence occurring, the more likely it was so foreseen and, if so, the more likely it was intended’. This emphasised that foresight of a degree of probability was only evidence from which intention could be inferred.


In the more recent cases of R v Nedrick (1986) and R v Woollin (1998), a tighter rule was laid down for such cases of oblique intent. This rule provides that juries may return a verdict of murder only where they find that ‘the defendant foresaw death or serious injury as a virtually certain consequence of his or her voluntary actions’. In both these cases, the original murder conviction was substituted on appeal by a manslaughter conviction.


In R v Woollin (1998), the defendant initially gave a number of different explanations, but finally admitted that he had ‘lost his cool’ when his 3-month-old baby son started to choke on his food. He had shaken the baby and then, in a fit of rage or frustration, had thrown him in the direction of his pram, which was standing against the wall about a metre away. He knew that the baby’s head had hit something hard but denied intending to throw him against the wall or wanting him to die or suffer serious injury. The trial judge did not direct the jury to deal with the issue of intention on the basis of the Nedrick ‘foresight of virtually certain consequences’ rule and the defendant was convicted of murder. The Court of Appeal, although critical of the trial judge, dismissed the appeal, and certified questions for the House of Lords. The House of Lords quashed the defendant’s conviction for murder and substituted a conviction for manslaughter. Lord Steyn, who gave the main speech, held that ‘a result foreseen as virtually certain is an intended result’.
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Knowledge check 1


What is the rule for oblique intent from the cases of Nedrick and Woollin?
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In R v Matthews and Alleyne (2003), the defendants had robbed a student and then, knowing that he could not swim, they threw him into the Thames where he drowned. It was held, confirming their murder conviction, that the ‘virtual certainty’ rule was evidential, not substantive, but that in practice there was very little difference between a rule of evidence and a rule of substantive law.
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Examiner tip


In a murder question, especially if there are no causation issues, you should include an analysis of oblique intent and discuss whether the defendant may be convicted of murder through the use of this rule — ‘foresight of death or serious injury as virtually certain’.
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Voluntary manslaughter


Voluntary manslaughter covers the situation where the defendant has committed the actus reus of murder (unlawful killing) with the required mens rea (specific intention to kill or commit GBH) but there are extenuating circumstances that reduce the defendant’s liability. These circumstances operate as partial defences, and are defined as loss of control or diminished responsibility.


The basis of all serious criminal liability — the liability to be prosecuted and, if convicted, to be punished — rests on the principle of fault. In the case of these partial defences, which can only be pleaded to a murder charge, the law recognises that, in some way, the defendant’s fault has been reduced and therefore he or she is entitled to receive a lower punishment than life imprisonment.


Diminished responsibility


The new rules on diminished responsibility are contained in the Coroners and Justice Act 2009 which came into effect in October 2010. These new rules directly substitute the former rules under s.2 of the Homicide Act 1957, which therefore remains the authority for this defence.


Under s.52 of the 2009 Act substitute for existing s.2 of the Homicide Act 1957 the requirements for these new rules are that the defendant (D) must have been suffering from an abnormality of mental functioning which:






(a) arose from a recognised medical condition, which


(b) substantially impaired D’s ability to do one or more of the things mentioned in subsection (1A), and


(c) provides an explanation for D’s acts and omissions in doing or being a party to the killing







Those things are:


(a) to understand the nature of D’s conduct


(b) to form a rational judgement


(c) to exercise self-control
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Knowledge check 2


Which Act is the authority for diminished responsibility?
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The first requirement is that the defendant has to be able to prove — on the balance of probabilities — that he or she was suffering from an abnormality of mental functioning that arose from a recognised medical condition. This is a more stringent test than the previous requirement of ‘abnormality of mind’, which was heavily criticised as being more of a legal test than a psychiatric test. The new test requires psychiatrists to provide a medical diagnosis in terms of a recognised medical condition.


Under the former rules which required an abnormality of mind, the Byrne Test was used — juries had to ask whether the defendant’s state of mind was so different from the normal person that any reasonable person would term it abnormal. As the new test requires the defendant not only to prove that he or she was suffering from an abnormality of mental functioning arising from a recognised medical condition but also that this substantially impaired the ability to understand the nature of his/her conduct, or to form a rational judgement, or to exercise self-control, it could be argued that the Byrne test is no longer relevant.
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Knowledge check 3


List the three requirements for diminished responsibility.
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It is also clear that the defendant must prove not only that he or she is suffering from an abnormality of mental functioning caused by a recognised medical condition but also that this resulted in a substantial impairment of the ability to do any of the three things in subsection 1A above. This will obviously depend on expert psychiatric testimony. This is a separate test as it would be possible for some psychiatric conditions such as depression not to cause any substantial impairment in these required criteria.


However, it seems clear that there could not be a substantial impairment of mental functioning in one of the specified ways, from a recognised medical condition, without there also being an abnormality of mental functioning.


The new rules — dependent on there being a recognised medical condition — will clearly include untreatable personality disorders which formerly were difficult to include in the ‘abnormality of mind’ definition as these are contained in the WHO classification of psychiatric conditions.
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Examiner tip


In any question where the defendant’s mental condition could give rise to this defence, the issue of ‘substantial impairment’ will require explanation and some attempt at application.
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On the issue of what constitutes ‘substantial’ impairment, in the absence of any new case authorities on this specific point, it could be argued that the decision in R v Lloyd (1967) will continue in force that ‘the impairment need not be total but it must be more than trivial or minimal’.


Effect of intoxication on diminished responsibility


Where intoxication has produced an abnormality of mental functioning, for example the brain has been damaged because the defendant is an alcoholic, then this element of diminished responsibility could be established. However, for alcohol simply to have had a transitory effect on the mind would not be enough to trigger this defence. In the leading case of R v Tandy (1989), the Court of Appeal held that for alcohol to produce an abnormality of mind:




…the alcoholism had to have reached such a level that the defendant’s brain was damaged so that there was gross impairment of his judgement and emotional responses or the craving for drink had to be such as to render the defendant’s use of drink involuntary because he was no longer able to resist the impulse to drink.
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Knowledge check 4


What was the effect of the decision in R v Tandy?
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It is, however, quite possible that the argument made by the then Lord Justice (now Lord Chief Justice) Judge in R v Wood (2008) that ‘as a matter of practical reality the bar the defendant is required to surmount before diminished responsibility can be established in the context of chronic addiction to alcohol may have been set too high’ will be dealt with under these new rules as it will be easier for expert psychiatric witnesses to identify whether or not the defendant’s alcohol addiction or dependency arose from a ‘recognised medical condition’.


The decision in R v Dietschmann (2003) seems certain to be unaffected by the new rules in the 2009 Act. In this case, the defendant had killed his victim while intoxicated but also suffering from an abnormality of mind. It was held that, where a defendant was suffering from an abnormality of mind and had also consumed alcohol (and where, as in that case, there was no evidence capable of establishing alcohol dependence syndrome as an abnormality of mind), if he or she satisfies the jury that, ignoring the alcohol consumed and the effect upon him or her, his or her abnormality of mental functioning substantially impaired his or her ability to understand the nature of his or her conduct or to form a rational judgement or to exercise self-control, the jury will find the defendant not guilty of murder but guilty instead of voluntary manslaughter by reason of diminished responsibility.
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Examiner tip


Do not refer to this defence except in murder cases, where the possibility of insanity could also be considered. For any offence other than murder, if there is any issue concerning any ‘abnormality of mind’, this can only be dealt with under insanity.
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In conclusion, it appears that under the new rules on diminished responsibility, you will be able in a problem-solving question to explain each of these rules — (1) abnormality of mental functioning which (2) arose from a recognised medical condition — and then to consider whether or not the third test — causing substantial impairment of the defendant’s ability to understand the nature of his or her conduct, or to form a rational judgement, or to exercise self-control — is satisfied. An example could be depression which gives rise to bouts of severe rage — here it could be argued that this could have substantially impaired the defendant’s ability to exercise self-control.



Loss of self-control


This defence replaces the defence of provocation. It is defined in ss. 54–56 of the Coroners and Justice Act 2009, which came into effect in October 2010.


As in the former law on provocation, the first requirement is for the defendant to prove that ‘the killing must have resulted from the loss of self control’. The loss of control need not be sudden, but control must have been lost. Any time lapse, however, between the loss of self-control and the killing will have an effect on whether or not the jury accepts that the defendant had indeed lost his or her self-control at the time of the killing.


Before reaching the second requirement, the qualifying trigger, there is a further hurdle — that the defendant must not have been acting in a ‘considered’ desire for revenge. In the broad context of the legislative structure, there does not appear to be very much room for any ‘considered’ deliberation. ‘In reality, the greater the level of deliberation, the less likely it will be that the killing followed a true loss of self control’ — Lord Judge CJ in R v Clinton (2012). In R v Ibrams and Gregory (1981) the defence of provocation was disallowed on this ground and the same decision would be made here with loss of control.


The defendant then has to prove that this loss of control arose from a qualifying trigger — either it was ‘attributable to D’s fear of serious violence from V against D or another identified person’ or it was ‘attributable to a thing or things done or said (or both) which — (a) constituted circumstances of an extremely grave character, and (b) caused D to have a justifiable sense of being seriously wronged’.


The final trigger is a combination of the ‘fear’ and ‘anger’ triggers.
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Knowledge check 5


What are the qualifying triggers for loss of control?
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The ‘fear trigger’



The first key issue here is that, as with self-defence, this is a subjective test — the defendant does not need to prove that his or her fear was reasonable; the jury need only be convinced that the fear was genuine. However, the fear must be of serious violence.


Second, the fear of serious violence has to be related to violence against the defendant or another identified person. So, for example, the defendant could be afraid that the victim would use serious violence against a companion; fear that the victim might use serious violence against someone unknown to the defendant is not sufficient.


Self-defence and the fear trigger


The new defence of loss of control, where the trigger is fear of serious violence, will in some circumstances overlap with self-defence, and may also be used in cases where the defendant has used excessive force and has killed the victim. However, it must be stressed that this is a separate defence and not a sub-species of self-defence as this fear trigger is not expressed in the same terms as self-defence.


This is arguably the position if the defendant has used force in anticipation of serious violence being used against him or her at some future time. In such cases, there are obvious difficulties in proving that there was a sufficient ‘loss of self-control’ and it may also be difficult to deny that there was a ‘considered desire for revenge’.
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Examiner tip


In any murder question where the loss of self-control defence is available through the fear trigger, consider also whether self-defence may be included.
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In a case of reactive force, it is more likely that there will be evidence that the defendant lost self-control, and less likely that the defendant acted out of a considered desire for revenge.


The ‘anger trigger’


Under s.55(3), the language used is quite emphatic. It is not enough that the defendant is fearful of violence. He must fear serious violence. In subsection (4)(a) the circumstances must not merely be grave, but extremely so. In subsection (4)(b) it is not enough that the defendant has been caused by the circumstances to feel a sense of grievance. It must arise from a justifiable sense not merely that he has been wronged, but that he has been ‘seriously wronged’ — Lord Judge in R v Clinton (2012).


This means that the defendant him or herself must have a sense of having been seriously wronged in circumstances which he or she personally regarded as extremely grave, but this is not enough in itself — both the questions whether the circumstances were extremely grave, and whether the defendant’s sense of grievance was justifiable require objective evaluation. It is clear that this provision raises the bar and makes it significantly more difficult to establish loss of control than the former defence of provocation.
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Knowledge check 6


Why does the new loss of control ‘anger’ trigger raise the bar compared to the former defence of provocation?
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‘Fear and anger triggers’ combined


The third qualifying trigger is where the defendant seeks to rely on both a fear of serious violence and a thing done or said. This could be relevant in cases where a person with the defendant’s characteristics, and in his circumstances, would not have acted in the same way, as a result of the fear of serious violence alone or as a result of the thing(s) done or said alone, but he or she might have reacted in the same way as a result of both factors.


Issue of sexual fidelity


Under section 55 (6)(c) ‘the fact that a thing done or said constituted sexual infidelity is to be disregarded’. Per explanatory notes:




So, if a thing done or said, as referred to in section 55(4), amounts to sexual infidelity, that fact is disregarded in determining whether the qualifying trigger in section 55(4) applies. The effect is that, if a person kills another because they have been unfaithful, he or she will not be able to claim the partial defence. It is the fact of sexual infidelity that falls to be disregarded under the provision, so the thing done or said can still potentially amount to a qualifying trigger if (ignoring the sexual infidelity) it amounts nonetheless to circumstances of an extremely grave character causing the defendant to have a justifiable sense of being seriously wronged. This may arise only rarely, but an example of where it might be relevant is where a person discovers their partner sexually abusing their young child (an act that amounts to sexual infidelity) and loses self-control and kills. The fact that the partner’s act amounted to sexual infidelity must be discounted but that act may still potentially be claimed to amount to the qualifying trigger in section 55(4) on the basis of the other aspects of the case (namely the child abuse).





This section unsurprisingly was the first to lead to an appeal being taken to the Court of Appeal — R v Clinton (2012). The appellant and his wife were undergoing a crisis in their marriage; there were financial problems and the defendant was also clinically depressed. Two weeks before her death, Mrs Clinton left for a trial separation but she would return to the family home to look after their children on their return from school until the appellant returned home. On the day before her death, she told her husband she was having an affair. That evening, her Land Rover was stolen and destroyed by her husband. The following day, he accessed the Facebook page of his wife and her lover and discovered graphic photographs and messages containing sexual innuendos. Having received a phone call from his wife, he confronted her at the family home, at which time he beat her and then strangled her to death.


The trial judge ruled that there was no evidence that the loss of self-control necessary for the purposes of this defence was due to one of the qualifying triggers identified in the statute, as she was required ‘specifically’ to disregard anything said or done that constituted sexual infidelity. The remarks allegedly made by the wife, challenged about her infidelity, to the effect that she had intercourse with five men were to be ignored. Such other evidence, she concluded, failed to meet the test of constituting circumstances which were of an extremely grave character or that they would cause the defendant to have a justifiable sense of being ‘seriously wronged’. Accordingly, she withdrew the loss of control defence from the jury, leaving the defence of diminished responsibility, which the jury rejected.


In his decision to quash the conviction and order a retrial, Lord Judge CJ concluded that if sexual infidelity is the only element relied on to support a qualifying trigger, it has to be disregarded, but that it would be unrealistic to exclude such a consideration where it is ‘integral’ to the facts of the case. He stated:




…we do not see how any sensible evaluation of the gravity of the circumstances or their impact on the defendant could be made if the jury, having, in accordance with the legislation, heard the evidence, were then to be directed to excise from their evaluation of the qualifying trigger the matters said to constitute sexual infidelity, and to put them into distinct compartments to be disregarded. In our judgement, where sexual infidelity is integral to and forms an essential part of the context in which to make a just evaluation whether a qualifying trigger properly falls within the ambit of subsections 55(3) and (4), the prohibition in section 55(6)(c) does not operate to exclude it.
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