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Every year, at Thanksgiving, thousands of small American children dressup like Pilgrims. Grave in tall hats and buckled shoes, or starched bonnets and aprons, they proudly act out the story of that courageous band of settlers who fled religious persecution in Europe, braving a perilous ocean voyage and the harsh conditions of a Massachusetts winter—all in order to be able to worship God freely in their own way. Those who survived feasted with the native inhabitants and gave thanks to God.

We cherish and celebrate this story, but we too rarely reflect on its real meaning: that religious liberty is very important to people, and that it is often very unequally distributed. The dominant majority in England did not have to run risks to worship God according to their consciences. They established an orthodoxy, an official church, that favored them and subordinated others. In the England from which the Pilgrims fled, people were not equal citizens, because their rights were not equally respected by the government under which they lived. The Pilgrims were not expelled from England, as the Jews had earlier been expelled, but they were living in a condition of subordination. Something very precious had been withheld from them, and it was to recover that space of both liberty and equality that they crossed the ocean in three small vessels.

The lesson of the first Thanksgiving is easy to forget. Indeed, the early settlers themselves soon forgot it, establishing their own repressive orthodoxy, from which others fled in turn. People like exclusive clubs that rank them above others. My mother’s ancestors came over on the Mayflower, and some of my relatives were obsessed with triumphal genealogizing, as they marshaled the evidence that they belonged in the exclusive and socially prominent Mayflower Society, while others did not. The Pilgrims’ quest for freedom, centuries later, had become elite Americans’ quest for superiority. Nor was religious toleration in a healthy state among the Pilgrims’ descendants, as the exclusion of Jews (and, often, Roman Catholics) from local private schools, country clubs, law firms, and prestigious social events indicated. When I later married a Jew and converted to Judaism, the Pilgrims’ descendants did not applaud my choice to worship God according to my own conscience.

People love in-groups that give their members special rights. Equality, and respect for equality, are difficult for human beings to sustain. Particularly in the area of religion, which seems so vital to the salvation of individuals and the health of the nation, it is very tempting to think that orthodoxy is a good thing and that those who do not accept it are dangerous subversives. This sort of in-group favoritism, however, is what the laws and traditions of our country utterly reject. This is a country that respects people’s committed search for a way of life according to their consciences. This is also a country that has long understood that liberty of conscience is worth nothing if it is not equal liberty. Liberty of conscience is not equal, however, if government announces a religious orthodoxy, saying that this, and not that, is the religious view that defines us as a nation. Even if such an orthodoxy is not coercively imposed, it is a statement that creates an in-group and an out-group. It says that we do not all enter the public square on the same basis: one religion is the American religion and others are not. It means, in effect, that minorities have religious liberty at the sufferance of the majority and must acknowledge that their views are subordinate, in the public sphere, to majority views.




I. A Tradition of Fairness 

The dominant American political tradition repudiates this style of thinking, so common in the world’s history. Citizens, we believe, are in fact all equal. We have not just rights, but equal rights. The state may not create a two-tiered  system of citizenship by establishing a religious orthodoxy that gives rights to the nonorthodox on unequal terms. As Justice Jackson put it in a famous opinion holding that Jehovah’s Witnesses may not be compelled to recite the Pledge of Allegiance in school (which their religion forbids, as a form of idolatry): “If there is any fixed star in our constitutional constellation, it is that no official, high or petty, can prescribe what shall be orthodox in politics, nationalism, religion, or other matters of opinion or force citizens to confess by word or act their faith therein. If there are any circumstances which permit an exception, they do not now occur to us.”1


Our commitment to religious equality did not emerge immediately or easily. The colonial period saw intense and painful differences about religious matters, and much intolerance. Gradually, however, the sheer experience of living together with people who differed in belief and practice gave rise to a consensus: the future constitutional order must be dedicated to fair treatment for people’s deeply held religious beliefs. The framers of our Constitution reflected long and well about these matters, and they carefully wrote protections for religious fairness into the document they framed. The Constitution as a whole makes no reference to God, not even the vague and general reference to a Creator that Jefferson thought acceptable in the Declaration of Independence. Article VI states that “no religious Test shall ever be required as Qualification to any office or public Trust under the United States.” And the First Amendment states: “Congress shall make no law respecting an establishment of religion, or prohibiting the free exercise thereof.” The freedom of religion and a prohibition against setting up any religion as the national orthodoxy are the first two protections for citizens’ rights mentioned in that all-important amendment.

Throughout America’s history, those clauses have been understood to guarantee all citizens both religious liberty and religious equality: no religion will become an orthodoxy that undercuts any citizen’s claim to equal rights. Many difficult questions of interpretation have arisen, but on the whole Justice Jackson is right: a shared understanding of religious fairness has been a “fixed star” of our tradition.

To say that there is a shared understanding and that a noble tradition has on the whole prevailed is not to say that it has not often been assailed. Religious fairness has periodically endured challenges throughout our history, some subtle and some less subtle, some apparently benign and some violent. People aren’t always content to live with others on terms of mutual respect. So  the story of the tradition is also a story of the attacks upon it, as different groups jockey for superiority. What has kept the tradition alive and healthy is continual vigilance against these attacks, which in each new era take a different concrete form.

This book concerns both the tradition and these periodic attacks, and its purpose is both to clarify and to warn. Without vigilance, our “fixed star” may not be fixed for much longer. Religious fairness has always encountered temporary threats. No doubt it will encounter others in the future—because the tendency to exalt one’s own group as the good, orthodox group and to demote others is lamentably common in human life. Fear of strangers, demonization of new or unpopular groups, panics about the future of the nation—all these, from time to time, have caused Americans to diverge temporarily from our fundamental constitutional commitment to equal citizenship and equal liberty in religious matters. It was one of those panics that led several states to mandate the recital of the pledge, expelling children who refused to recite it for religious reasons. For a time, even the U.S. Supreme Court went along. Jews, Mormons, Jehovah’s Witnesses, Seventh-Day Adventists, atheists, members of nontheistic religions such as Buddhism or Taoism, Native Americans, Santeria worshipers—all these have suffered religious disabilities at the hands of the majority. Constant watchfulness has been required to protect liberty and equality from various social pressures. Many of these threats, however, were local rather than nationwide, and many were short-lived. On the whole, despite such lapses, our judiciary has been a reliable guardian.

The current threat to religious fairness is not local, and it is not likely to be short-lived. In that way, it is less like the temporary uproar over Jehovah’s Witnesses and the pledge and more like the long sad history of anti-Catholicism that is the ugliest blot on our national commitment to religious fairness. Anti-Catholicism was violent, and the current threat is not, or not yet, violent. We are not beating small children because they refuse to say the Protestant version of the Ten Commandments in the public schools, as happened in the mid-nineteenth century, and we seem to have reached a shared understanding that government-orchestrated sectarian religious observances in the schools are utterly unacceptable. Nonetheless, watchfulness is needed. An organized, highly funded, and widespread political movement wants the values of a particular brand of conservative evangelical Christianity to define the United States. Its members seek public recognition that the Christian God is our nation’s  guardian. Such an agenda threatens to create, once again, in-groups and out-groups, defining some citizens as dominant members of the political community and others as second-class citizens. It threatens to undermine the very idea that all citizens, no matter what they believe about the ultimate meaning of life, can live together in full equality.

We are living in an era of unprecedented religious diversity in America. The two most rapidly growing religions in our nation are Hinduism and Buddhism, the former through immigration from India, the latter through a combination of immigration and conversion. An increasing number of Americans, moreover, define their religion as eclectic and do not attach themselves to a particular conventional denomination. (Such was the case, as well, at the time of the Founding: only between 8 and 17 percent of the colonists belonged to a recognized church.2) Propositions that might have seemed the common ground of all the religions (the singleness of God, the concern of God for human beings, the very existence of a deity) are now newly divisive—not simply dividing religious people from atheists and agnostics, but dividing monotheists from religious polytheists, and theists from members of nontheistic religions (Buddhism, Taoism, Confucianism, and in some interpretations Unitarian/Universalism). Fairness is a tall order among so much diversity, and sensitive thought about apparently unproblematic statements is badly needed.

Instead, we all too often have a push in the opposite direction, a push to institutionalize Christian evangelical fundamentalism and its near relatives as our state religion. It is alarming when a Justice of the U.S. Supreme Court argues, as Justice Scalia recently did, that it is perfectly all right for government to endorse monotheism publicly, giving polytheism and nontheism a secondary status.3


Equally shocking are the many ways in which the rhetoric of important political officials highlights Christianity, implicitly suggesting the inequality of non-Christians. Examples abound. Here are just a few of the more disturbing:
• John Ashcroft, former attorney general, regularly asked his staff to sing Christian songs before work began in the morning.

• While he was a sitting U.S. senator, Ashcroft characterized America as “a culture that has no king but Jesus.”

• The “faith-based initiatives” program, a major conduit for federal welfare funding, permits the religious institutions (most of them Christian) that dispense federal funds to refuse aid to people of a different  religion even in programs (like health care and job training) that have a purely secular purpose.

• The idea that we are a holy nation with a divine mission has been omnipresent in the second Bush administration’s rhetoric on the war in Iraq. A typical example is President Bush’s statement that “the author of freedom is not indifferent to the fate of freedom,” a comment that not only seeks to wrap controversial policies in a mantle of sanctity, but also neglects the fact that many Americans do not believe in an anthropomorphic God who is the “author” of freedom.

• Lt. General William Boykin, a former head of U.S. Army Special Forces who is involved in the search for Osama bin Laden, said in a speech in June 2003 that radical Muslims hate the United States “because we’re a Christian nation, because our foundation and roots are Judeo-Christian and the enemy is a guy named Satan.”

• Alan Keyes, Republican candidate for Senate in 2004 in the state of Illinois, claimed in a televised debate that voters should choose him because Jesus opposes his opponent, Barack Obama (who won the election). (Obama’s appropriate riposte was that he was running to be the senator from Illinois, not the minister from Illinois.) After his loss, Keyes refused to make a concession speech or to speak to Obama, characterizing the contest as one of “good” versus “evil.”

• President Bush has recently endorsed the move to require the teaching of “Intelligent Design,” a view of the universe with sectarian religious roots, in science classrooms alongside the theory of evolution.4 





The effect of all this is to suggest that those who do not share the particular religious values of the current administration are less than fully American and less than fully equal.

The Supreme Court remains in a relatively healthy state where issues of religious liberty are concerned. Indeed, we can see clear signs of progress in the Court’s ability to understand the strange and initially alarming in religious matters, although there remain difficult issues about the level of protection that religious minorities deserve from the courts. Where the public establishment of a state religion is concerned, our recent tradition has been more tumultuous, and the Court at present is deeply divided. Particularly worrying is the stance recently taken by Justice Thomas concerning the all-important Establishment Clause of the First Amendment.5 He holds that it applies only to acts of the federal government, thus freeing the states to adopt policies that favor some religions over others, and religion over nonreligion. The doctrine that the Bill of Rights applies to state as well as federal government had its origin after the Civil War. Called “incorporation,” it is the view that the Fourteenth Amendment applied key provisions of the Bill of Rights to the states. (Prior to that time, citizens were protected from tyranny at the hands of state government only by individual state constitutions.) At the time, the doctrine of “incorporation” was controversial, and some history scholars contest that history today. Incorporation, however, is settled law. For many years Americans have relied on the fact that the Bill of Rights protects us against abuses at the hands of state as well as federal government. When, in 1960, the state of Maryland revoked the appointment of a state official because he refused to declare his belief in God, both the public and the Supreme Court were very clear: this is a shocking violation of a basic constitutional guarantee.6  Thomas’s view, however, implies that a state can, with no constitutional barrier, call itself a “Christian state,” order Christian prayer in state-run schools, require Christian oaths of state officials, even decide to fund only Christian schools. His radical doctrine removes vital protections for equal rights on which Americans rely every day.

Justice Thomas, while denying that the Establishment Clause applies to the acts of state government, at least accepts “incorporation” for the Free Exercise Clause (as well as the speech and press clauses of the First Amendment). In other words, he still believes that it would be constitutionally impermissible for a state to deny Jews, or Muslims, or Buddhists the right to practice their religion freely. Even that deeply traditional idea, however, has been denied by another judge whom the Bush administration has made a linchpin of its program for remaking the federal judiciary. Janice Rogers Brown was recently confirmed to a seat on the Federal Court of Appeals for the District of Columbia Circuit—a court second only to the Supreme Court in influence and prestige—as a result of the deal through which Democrats made concessions to Republicans in order to avoid the “nuclear option” (removal of the traditional right to filibuster). Janice Rogers Brown is radical in many areas, but on the “incorporation” of the Bill of Rights she is a true extremist. In a 1999 speech, she said that the arguments against the idea that the Bill of Rights applies to the states are “overwhelming,” and that the Bill of  Rights is “probably not incorporated”—contrary to a century and more of Supreme Court precedents. At her hearing before the Senate Judiciary Committee, she hedged, saying that she had spoken hastily and would now give the matter further study. But she still called incorporation “anomalous.”7 Judge Brown did not invent these radical notions. They have been marketed aggressively by the religious right, and there are many younger thinkers like her out there.

The religious right has been active for many years, at least since the 1980s. Recently, however, the threat posed to our tradition has, for several reasons, become more acute. First, the growing religious diversity of the U.S. raises new issues of fairness, making statements endorsing monotheism, for example, more evidently problematic than they were before. To endorse monotheism in the face of this diversity is to make a statement that was not intended by many eighteenth-century references to a monotheistic God. Second, the efforts of the religious right to “mainstream” some of their chosen doctrines have taken time, and have only recently begun to bear fruit at the level of appellate adjudication, as years of subsidized scholarship has finally succeeded in moving positions that were once considered marginal to the center of the political spectrum.

The distressing change in our recent political life is further spurred, as bad changes so often are, by fear. When people feel fear and insecurity, it is easy for them to demonize those who are different, seeking safety in solidarity. This search often takes the form of seeking to define the nation as one under God’s protection. After the great national trauma of the Civil War, in 1861, a Baptist minister wrote to the Secretary of the Treasury, Salmon B. Chase, saying that the war had been caused by God’s anger because He was not recognized on our currency. The Secretary of the Treasury agreed, as did Congress in 1864. As a result, the words “In God We Trust” were added to our coins. (They did not appear on paper money until 1957.) During the Cold War, Americans terrified by the threat of communism and nuclear war rallied around the idea that we ought to add the words “under God” to the Pledge of Allegiance. Prior to 1954, the pledge had read simply, “one nation, indivisible, with liberty and justice for all.” The political debate surrounding that addition focused on the importance of distinguishing the U.S. from “godless communism.”

Now we are in the midst of another war that inspires great fear and that appears to have no end: the “war on terror.” This time the enemy has been  linked in the public mind with an extremist interpretation of Islam. As more and more Muslims enter the U.S., the rhetoric of war makes people wonder whether they are trustworthy citizens. Fear makes people ask whether all religions should really be treated equally. Other fears concern the future of the family in an era of change. As women’s growing economic independence makes many less dependent on traditional marriage, as many people choose to live together without the benefit of marriage, as gays and lesbians live openly in our communities and raise children, people fear that society is losing its moorings and seek to return it to traditional religious values. As always, fear makes people ask whether equal treatment should really apply to all citizens—or only to citizens who hold religious and moral views similar to their own. The current eagerness to declare religious foundations for our nation is an understandable reaction to more general global and domestic insecurities, but it is also dangerous, threatening the commitment to equality that holds us together. It has been greatly fueled by the rhetoric of the Bush administration. It is difficult to say whether our judicial tradition will respond appropriately now, as it has in the past.

Many citizens of goodwill, who would be horrified by the repression of minority religion or by the very suggestion that all citizens do not have equal rights, see the trend toward public endorsement of a religious national identity as innocuous, or even good—because they do not see the way in which it is connected with unequal liberty and unequal standing in the public domain. Many if not most Americans think that religion is enormously important and precious, and they do not like being told by intellectuals that they should not bring their religious commitments into the public square. Even “separation of church and state” sounds to them like an idea that marginalizes or subordinates religion, asking it to take a backseat, when people think that it should be in the driver’s seat. Many people think, then, that defenders of the continued separation of church and state are people who have contempt for religion.

These people are right about something: religion is enormously important and precious. Not every American believes this personally, but all ought to be prepared to see, and respect, the importance of religion for many, if not most, of their fellow citizens. I myself believe religion important personally as well: I am a committed Jew whose membership in a Reform Jewish congregation is an important part of my life and my search for meaning. It is certainly supremely annoying when intellectuals talk down to religious people, speaking as if all smart  people are atheists. Philosopher Daniel Dennett is particularly guilty of this. In an op-ed piece in the New York Times, he coined the term “brights” for nonbelievers, suggesting very clearly that the right name for believers was “dummies.”8 In his popular new book Breaking the Spell9—whose very title drips contempt—he contrasts religious people with philosophers, as if there were no such thing as a religious philosopher. I am a philosopher, but I and many of my professional colleagues disagree with Dennett personally: we are ourselves religious people. Almost all, furthermore, would disagree with Dennett about respect for others: we think that people’s religious commitments should be respected, and that it is simply not respectful to imply that religion is a “spell” or that people who accept such beliefs are dummies. Michael Newdow, the plaintiff in the Pledge of Allegiance case10 (and in a new similar case recently decided in California) is similar to Dennett: a proud atheist who has evident contempt for religious beliefs and religious people. Many Americans of goodwill associate the very idea of the “separation of church and state” with this sort of smug atheism. They therefore prefer the idea that we are a godly nation; at least they see nothing wrong in public statements of this idea. I sympathize with them up to a point, sharing their reaction to arrogant public atheism and with some people’s use of the language of separation to express it.

Indeed, the story this book will tell is one in which religious fairness faces threats from both the “right” and the “left,” from arrogant secularism as well as from aggressively insular forms of Christianity. Particularly during the second phase of intense anti-Catholicism, in the period after World War II, left-wing intellectuals played a key role in denigrating Catholics as bad citizens and in promoting an approach to the legal tradition that was, in its extreme form, deeply unfair both to Catholics and to other people committed to educating their children in religious schools. The phrase “separation of church and state,” which does not appear in our Constitution and plays no role in our early tradition of religious fairness, attained currency during the first wave of anti-Catholicism in the nineteenth century, and was resurrected during the second, to express a doctrine that denied the religious schools some forms of protection from the state that ultimately seemed to most Americans both fair and decent. The issue of aid to religious schools is a profoundly difficult one, but we can say with confidence that it is one on which some parts of the left went wrong, and we can also conclude that leading figures on the left, at that time, used the idea of “separation” in a way that went astray from the tradition’s central commitment to fairness and equal respect. It seems to me that there is little point in simply adding to the swelling chorus of alarm over “the religious right.” The helpful thing is to produce a good analysis of religious fairness. But any such good analysis entails, I believe, that there are errors on the left as well, and that we should be, and remain, vigilant about them.

Insofar as “separation of church and state” is a good idea, it is good because of the way it supports equal respect, preventing the public realm from establishing a religious doctrine that denigrates or marginalizes some group of citizens. Nobody really believes in separation taken literally across the board. The modern state is ubiquitous in people’s lives, and if we really tried to separate church from state all the way, this would lead to a situation of profound unfairness. Imagine what it would be like if the fire department refused to aid a burning church, if churches didn’t have access to the public water supply or the sewer system, if the police would not investigate crimes on church property, if clergy could not vote or run for office. Such proposals seem horribly unfair, because the state is providing all these forms of support for everyone else. So, we can’t use the bare idea of separation to guide us: we need other guiding ideas to tell us how far and when separation is a good thing.

Our legal and judicial tradition, on the whole, knows these things well, although there was a brief era when the separation idea acquired a momentum of its own and things became unbalanced. Discussion in the general public realm seems to me more confused on this question. Liberals of good faith attach themselves to the rhetoric of separation, without asking seriously why and how much separation really is good or fair. Meanwhile, there are some leading figures who speak on these matters who seem animated by the same aversion to religion that motivated the left-wing intellectuals of the 1950s, when they tried to convince people that the U.S. was facing a Catholic takeover that would destroy our democratic traditions. We hear something like this hysteria today, and it is important for liberal intellectuals to eschew it.

Seen in its right relation to the idea of fairness, the idea of separation of church and state does not express what the left sometimes uses it to express, namely contempt for, and the desire to marginalize, religion. Our tradition has sought to put religion in a place apart from government, in some ways and with some limits, not because we think that it has no importance for the conduct of our lives or the choices we make as citizens, but for a very different reason. Insofar as it is a good, defensible value, the separation of church and state  is, fundamentally, about equality, about the idea that no religion will be set up as the religion of our nation, an act that immediately makes outsiders unequal. Hence separation is also about protecting religion—minority religion, whose liberties and equalities are always under pressure from the zeal of majorities. Protecting minority equality in religious matters is very important because religion is very important to people, a way they have of seeking ultimate meaning in their lives. If religion were trivial, it would not be so vitally important to forestall hierarchies of status and freedom in religious matters.

Americans disagree about how much separation is required by a commitment to equality. Nobody thinks that the fire department should not help the burning church, and most people agree that, on the other side, the state should not subsidize religious instruction or introduce sectarian religious observances. Both in the funding area and in the area of public displays and ceremonies, however, there is much disagreement about how much separation is constitutionally required. Such dispute must be settled by values other than the bare value of separation.

To be sure, there are and have been since the Founding other plausible arguments in favor of the separation of church and state. Separation is partly sheer insulation, since the founders thought that the machinery of government would be likely to corrupt true religion, producing lifeless bureaucratic established churches, such as those they had observed in Europe. They believed, furthermore, that churches ought to be free to manage their own affairs, and that they would not be free if they were deeply involved with government. On the other side, they also thought that the machinery of government needed to be insulated from the divisive influence of religious bickering. They had seen that in Europe too. These arguments have merit: in many nations with an established church we do see religion becoming a lifeless bureaucracy, and we also sometimes see government impeded by bickering among religious factions. More basically, however, separation is about equality and equal respect.

Still, why should we really find it objectionable to speak of America as a nation protected by God? We might grant that there should be no hierarchies  among the different religions and yet believe that a general reference to God is totally fine, excluding nobody. There are, however, subtle difficulties here. First of all, we should remember that even an apparently nonsectarian reference to God is in fact sectarian and excludes many people. Most obviously, it excludes atheists. More subtly, it excludes polytheists and members of nontheistic religions. More subtly yet, it includes many believing members of monotheist religions who do not hold that God offers special protection to favored nations. Maybe these people believe that God is remote and not personally involved in human affairs. Maybe they believe that God’s primary way of being involved is to look for justice and righteousness, not to take a particular flawed group of humans under a protective wing.

Long ago, people did not notice some of these exclusions, because very few members of nontheistic and polytheistic religions were in America—apart from the Native Americans, whose religious concepts few Americans took very seriously, since most of them, culpably, had contempt for Native Americans. Judaism, Islam, and the various forms of Christianity were all people thought they had to deal with. New immigration—and new recognition of the equal dignity of Native Americans—have brought new demands for respect and equal treatment.

But nonetheless, can’t public, governmental references to faith, or even to a particular faith, go hand in hand with toleration and protection of minorities? Yes, perhaps—but only in a country where people do not care very much about religion or the values that divide people along religious lines. Some of the established churches of Europe create few troublesome inequalities because people do not pay very much attention to them and because there are few religious differences that inspire real passion. This is especially likely to be true in nations that allow little immigration—not a particularly admirable policy in a world in which so many people are fleeing persecution and starvation. In most other European countries, moreover, recent immigration, especially from Muslim countries, has challenged the toleration that goes with benign establishment, and has shown it to be, in many cases, a thin veneer, undergirded by insufficient respect for people who have nonmajoritarian practices and ways. Used to the idea that citizens are all alike, many Europeans have thought little about how to live with people who are different. I have had frustrating conversations with entirely admirable Italians who find nothing problematic in the presence of a crucifix at the front of a public school classroom, with French colleagues who defend the ban on the Muslim headscarf and the Jewish yarmulke in French public schools, with Dutch journalists who favor banning the wearing of the Muslim burqa in public places.

The American constitutional tradition offers insight into these cases—insights not only helpful to Americans seeking self-understanding, but helpful,  as well, to European nations newly grappling with religious difference. This tradition suggests that the Italian crucifix represents a dangerous form of religious establishment, dangerous because it announces to young impressionable children from minority religions (including Protestant Christianity) that they do not enter society on equal conditions so long as they cling to their religion. The legal banning of the burqa (if the law passes) would be a similar subordinating establishment.11 Our tradition also suggests that the French law is an unjustified incursion into an area of religious self-expression that the law ought to protect for all citizens. Once again, this restriction of liberty also threatens equality, since it bears more heavily on Muslims and Jews (whose religions require articles of apparel that the new French law forbids) than on Christians (who are not required to wear the large crosses that the law also forbids, and who are permitted to wear small crosses). The French tradition of coercive assimilation (as earlier, in policies concerning the assimilation of the Jews) neglects the insight expressed in George Washington’s letter to the Quakers, when he said, “I assure you very explicitly, that in my opinion the conscientious scruples of all men should be treated with great delicacy and tenderness: and it is my wish and desire, that the laws may always be as extensively accommodated to them, as a due regard for the protection and essential interests of the nation may justify and permit.”12 No essential state interests are at stake in the headscarf controversy. If Washington was prepared to allow Quakers to refuse military service, a very important public function, why are the French so unwilling to allow Muslims and Jews to wear religious articles of dress? The French policy seems to express a refusal of the “delicacy and tenderness” that is owed to other people’s “conscientious scruples.”

When I contemplate these cases, I feel considerable pride in the U.S. tradition, which seems to me to have struck basically the right balance between the need for neutral institutions and the needs of people of faith. How terrible it would be, then, if that admirable American tradition were undermined in a time of widespread public uncertainty and fear.

Like many Americans, I have seen these questions from the perspective of the dominant majority. As a girl I went to church on Sunday, celebrated Christmas, and never had to worry about missing school when I did. Like many other Americans, however, I have also seen things from the side of the minority.13 As a convert to Judaism, I found that I suddenly had to wrestle with questions about whether to attend (or, later, to hold) classes on Jewish  holidays, since those were never public holidays. As a Reform Jew, I also understood the more difficult struggles that Orthodox students and faculty routinely face, since their rules for holiday observance are stricter. It is not surprising that my temple, among the oldest Jewish congregations in Chicago (about 160 years old), has an ongoing project to study, and support, the separation of church and state—under the leadership of congregation member Abner Mikva, a distinguished retired federal judge. Religious minorities know what the denial of that separation usually leads to: the imposition of the ways of the majority on all—or, at least, the public statement that the majority is orthodox, who “we” are, and that the minority are outsiders.

As a scholar whose work concerns issues of economic development, focusing on India, I also have an acute awareness of the struggle of much newer minorities, Hindu, Buddhist, and Muslim, in the U.S. political context. I understand that for many Hindus the words “under God” in the Pledge of Allegiance are problematic because, as polytheists, they do not like the implication that a single god presides over the fate of the nation. Polytheism has so often been denigrated as a low-level or barbarous type of religion that this exclusion carries a particular connotation of inequality. (One of the great acts of the late Pope was his public recognition that Hinduism, as well as Judaism and Islam, offers a legitimate route to salvation.) Hindus are even more troubled by public displays of the Ten Commandments, a sacred text that is shared (though in different forms) by Judaism, Christianity, and Islam. A Hindu group submitted an amicus brief asking the Supreme Court to declare one of these public displays unconstitutional. Muslim citizens have their own, more obvious struggles. Although anti-Muslim feeling in the U.S. has not caused as great an assault on civil liberties as might have been feared after 9/11, and though President Bush has made numerous commendable efforts to express respect for Islam and to distinguish Islam from terrorism, the danger of intolerance is there, increased by Americans’ considerable ignorance of Islam, even though it is a religion on the rise here.

I approach these questions as a scholar of constitutional law, but also, and more fundamentally, as a philosopher. Philosophical ideas were important to the Founding, and thinking about some of the philosophical texts that formed its backdrop helps to clarify the underlying issues. I take an independent interest in these philosophical ideas as good ideas to think with, not just ideas that had a certain historical and political influence. But I will also be arguing  that the constitutional tradition is best read as embodying at least some of these ideas, in some form.

Law is more piecemeal than philosophy, and it is constrained by many things other than the philosophical truth: by the facts of the case at hand, by the legal precedents (which may or may not be clear or well argued), by the fact that a court is always a plurality of people with different views, and a majority opinion has to seek consensus among these views. Often, too, there are both majority (or plurality) and concurring opinions that offer different reasons for the outcome, so even respect for precedent is a highly complex matter. We should therefore not expect the legal tradition to be tidy, and, in this area above all, it certainly is not. Philosophical ideas can mislead if they make us think that there is more unity than there is, or ignore important strands of reasoning that diverge from the one that seems most philosophically interesting. Judiciously used, however, philosophical reconstruction can illuminate some of the grand themes of a tradition in ways that help us see what has been accomplished, and what still remains to be done.




II. Two Cases: Mrs. Sherbert and the Pittsburgh Courthouse 

Why do I claim that both of the “religion clauses”—the so-called Free Exercise Clause (“Congress shall make no law . . . prohibiting the free exercise [of religion]”) and the so-called Establishment Clause (“Congress shall make no law respecting an establishment of religion”) are centrally about equality? Consider these two cases, one decided under the Free Exercise Clause and one under the Establishment Clause.

Adell Sherbert worked in a textile factory in South Carolina. All the employers in her town had similar policies for working hours. After Mrs. Sherbert had been a good employee for many years, the policy changed, during a time of economic stress and competition. Instead of working five-day weeks, employees were now expected to work six-day weeks. Saturday was the added day, and that was true of all the employers in the area. Mrs. Sherbert, however, was a Seventh-Day Adventist, for whom it was religiously forbidden to work on Saturday. She tried to find similar work elsewhere in the region, but all employers required Saturday work. Not surprisingly, there was none who chose to close on Saturday and to remain open on Sunday, because most workers and managers were Christian. Mrs. Sherbert resigned  and sought unemployment compensation. She was denied by the state of South Carolina on the grounds that she had refused “suitable work.” She went to court, arguing that the state had impermissibly impeded her free exercise of religion.

In a famous judgment in 1963, the U.S. Supreme Court agreed.14 They held that benefits could not be made conditional on a violation of a person’s religious scruples: this was just like fining someone for Saturday worship. In other words, the denial of benefits was a violation of Mrs. Sherbert’s equal  freedom, as a citizen, to worship in her own way. Free exercise does not mean simply that nobody can come and put Mrs. Sherbert in jail for her nonstandard religious practices. It means, as well, that the conditions of liberty must be the same for all. The Court held that no person may suffer a “substantial burden” to their religious liberty without a “compelling state interest”—which clearly did not exist in this case.

Workplace arrangements are always made for the benefit of the majority. The holidays observed, the workdays chosen—all are tailored to suit the local majority, in this case Christian. There is nothing inherently wrong with this—so long as care is taken to prevent this convenient arrangement from turning into a fundamental inequality in freedom and respect. The Free Exercise Clause, the Court held, guarantees that equal freedom.

The Allegheny County Courthouse stands on public property in downtown Pittsburgh. In the late 1980s, the county set up two holiday season displays. The first, inside the courthouse, consisted of a crèche (Nativity scene), donated by a local Roman Catholic organization, and labeled to that effect. Placed on the grand staircase of the courthouse, with no other displays around it, the Nativity scene bore a sign—carried by an angel above the manger—saying “Gloria in Excelsis Deo,” Glory to God in the highest.

The second display was outside on the courthouse lawn. It consisted of a Hanukkah menorah eighteen feet tall, standing next to the city’s forty-five-foot decorated Christmas tree. At the foot of the tree was a message from the mayor saying that the display was a “salute to liberty.” (In fact, the menorah is a symbol of liberty, since the holiday of Hanukkah commemorates the Maccabees’ courageous rebellion against oppression. It is difficult to say whether a Christmas tree represents liberty, but it is such an all-purpose symbol that the mayor can probably declare this without implausibility.) Local residents took both displays to court, charging that they violated the Establishment Clause.

The Court obviously considered this a very difficult case.15 Ultimately a split Court judged that the first display violated the Establishment Clause and the second did not. The crucial question they asked was whether each display communicated the message that the county was giving its endorsement to a particular set of religious beliefs and practices, thus threatening equality. The first display seemed to the majority to communicate such an endorsement: the religious Christian display stood alone, in a position of special prominence and honor. The second display was different: the fact that more than one religion was honored, and that the theme connecting the tree with the menorah was that of liberty, a theme that could include all citizens, whatever their religion or nonreligion, meant to at least the Court’s center that the people of Pittsburgh would not be likely “to perceive the combined display of the tree, the sign, and the menorah as an ‘endorsement’ or ‘disapproval . . . of their individual religious choices.’”

We can grant that this is a difficult case to decide, and we can even differ about whether it was correctly decided, while yet agreeing about the immense importance of the principle involved. What my Italian friends don’t understand about the message sent by a crucifix in front of a public school classroom is what the Court sees very clearly in Allegheny: some religious symbols, set up by government, threaten the equal standing of citizens in the public realm. They attach the imprimatur of orthodoxy to Christian observance, while demoting the beliefs and practices of others. Our “fixed star” is that no such orthodoxies are admissible.

The Free Exercise Clause and the Establishment Clause are difficult to interpret and even more difficult to relate to one another. We shall see many examples of these difficulties. But a central thread that connects them, directing some of their most important applications, is this idea of a government that does not play favorites.




III. Concepts 

Many different, though related, ideas are present in the tradition we shall be examining. Different writers—and different judges—stress different concepts and connect them to one another in different ways. So it is useful to begin with a “concept map,” laying out the key ideas and suggesting some key connections—and questions. 
• Liberty. Liberty, or the free exercise of religion, means being able to follow one’s own conscience in matters of religious belief and—within limits set by the demands of public order and the rights of others—religious conduct. One thing that the religion clauses do is to protect areas of liberty within which people can hold different beliefs and also exercise religious conduct. What are the areas of liberty, what are their limits, and what is the pertinent notion of liberty? How does the tradition understand, and justify, religious liberty?

• Equality and equal respect. Closely linked to the idea of liberty is the idea that all citizens are equal, or, in Madison’s words, that they all enter the polity “on equal conditions.” In fact often in the debates we hear of “equal liberty of conscience,” not just “liberty.” The philosophical tradition is very keen on this idea, and it is a linchpin of the relevant notion of religious freedom: we want not just enough freedom, but a freedom that is itself equal, and that is compatible with all citizens being fully equal and being equally respected by the society in which they live. One way of thinking about why establishment is bad, from Madison to Justice Sandra Day O’Connor (whose important opinions in this area draw particular attention to the theme of equality), is that it is a violation of that civic equality, equality of standing in the public realm.

• Conscience. In the tradition we hear a lot of talk about “liberty of conscience,” “equal liberty of conscience,” and so on. I shall argue that the argument for religious liberty and equality in the tradition begins from a special respect for the faculty in human beings with which they search for life’s ultimate meaning. This faculty was held to be present in all human beings in such a way as to make human beings equal: anyone who has it (and all humans do) is worthy of boundless respect, and that respect should be equally given to high and low, male and female, to members of the religions one likes and also to members of religions one hates. Conscience is precious, worthy of respect, but it is also vulnerable, capable of being wounded and imprisoned. The tradition argues that conscience, on that account, needs a protected space around it within which people can pursue their search for life’s meaning (or not pursue it, if they choose). Government should guarantee that protected space. (The  relationship between conscience and religious conscience is controversial and will be a topic of debate within the tradition.)

• Protection of minorities from domination by majorities. From the colonial period onward, our nation has been keenly aware of the danger that majorities will tyrannize over minorities in religious matters. Many of them persecuted minorities themselves, the early settlers tried to figure out how there could be a government that did not do this. This issue is closely connected to issues of equality and equal respect, but it involves a particular way of thinking about equality: as involving not formally similar treatment but, rather, the removal or prevention of hierarchies. Sometimes making minorities fully equal requires treating them differently, giving them dispensations from laws and customs set up by the majority. Mrs. Sherbert was given a break that no Christian who refused Saturday work would get, because the Court was aware that the workplace put her in an unequal position vis-à-vis the majority; they sought to remove that hierarchical arrangement. A lot in the tradition can be well understood if we think from the point of view of such beleaguered minorities.

• Neutrality. Neutrality, in religious matters, is the idea that the state does not take a stand on these matters, or takes a stand that is studiously neutral, favoring or disfavoring no particular conception, not even religion over nonreligion. This idea is closely related to the idea that all citizens are equal and should be shown equal respect, but it is not the same idea. Sometimes, as in Mrs. Sherbert’s case, treating someone as fully equal requires special attention to that person’s (minority) needs, to compensate for the fact that law and workplace arrangements are always made by majorities in their own interest.

• Establishment. An “establishment of religion” means that government has put its stamp of approval on some particular religion or group of religions, creating an official orthodoxy. What is wrong with that? Are establishments bad only insofar as they are malign, infringing on liberty? Is there anything else wrong with them? Are they a direct threat to equality the minute they exist?

• Separation. The idea that there should be a “separation of church and state” is mentioned a lot, but I argue that it should be seen as posterior to the ideas of equality and liberty. The prominence of the bare  idea of separation in current debate is a source of confusion, since separation, when not further interpreted through other concepts, may suggest the idea of marginalizing religion or pushing it to the periphery of people’s lives.

• Accommodation. Accommodation means giving religious people a “break” in some area, for reasons of conscience—a dispensation from laws of general applicability, such as the military draft, or rules about years of schooling, or, as in Mrs. Sherbert’s case, the rules that govern state unemployment compensation. The guiding idea is that reasons of conscience are very important. In some cases, where public order and safety are not jeopardized, they may take precedence over laws that apply to all, so that people will not be forced to violate their conscience. This idea has also been around since the Founding; it is the idea that George Washington mentions in his letter to the Quakers, assuring them that he understands the conscientious reasons that lead them to refuse military service. How is accommodation related to the constitutional text and tradition? Is it ever constitutionally required, or only an attractive option? Who gets it, and why? How is accommodation linked to both liberty and equality? Finally, doesn’t it have a problematic relationship to neutrality, and perhaps also equality, if the reasons for which people win it always have to be religious? What happens to nonreligious people who have deep ethical commitments, or commitments to family? (What if Mrs. Sherbert had had an elderly mother to care for, and good care was unavailable on Saturdays?)





We shall trace the complicated interweavings and resonances of these concepts—but with a particular “fixed star” to guide us. My contention will be that a key thread holding all the key concepts together is the idea of equality, understood as nondomination or nonsubordination (which might sometimes require differential treatment). A major part of not being subordinated will be to have equal standing or status in the public realm. Thus this conception is highly sensitive to dignitary affronts in the symbolic realm, even when they entail no material disadvantage.

The idea of equality has to be supplemented by an independent idea of the worth of liberty of conscience, since we might have been equal by all (equally)  lacking religious liberty (as philosopher Thomas Hobbes urged, in the seventeenth century). That idea, in turn, rests on a view about the preciousness and vulnerability of conscience. But liberty is only fair if it is truly equal liberty.

As for neutrality, it is usually a good way to preserve the equality of citizens, but not always: sometimes differential favorable treatment is required, thus accommodation. Accommodation is a form of nonneutrality that sometimes seems required by equality. And yet there remains always the question: why is it “free exercise of religion” that gets the breaks, when citizens have so many things to care about, and so many ways, both religious and nonreligious, of arranging their most fundamental conscientious commitments?

In the area of nonestablishment, many concepts are at play, including those of neutrality and liberty (noncoercion). But a major thread is the rejection of a state orthodoxy, of words and acts that subordinate.

Finally, separation does have some ancillary purposes (protecting religion from government and government from religion), but it is valued primarily on account of the equality it protects.




IV. Principles 

The tradition combines these concepts in a distinctive way. We can map their intersections in terms of six normative principles, all amply recognized in our constitutional tradition and in the philosophical works related to it:
• The Equality Principle. All citizens have equal rights and deserve equal respect from the government under which they live.

• The Respect-Conscience Principle. Respect for citizens requires that the public sphere respect the fact that they have different religious commitments (and, as time goes on, at least some of this gets extended to their nonreligious commitments in the area of life’s ultimate meaning and ethical basis), and provide a protected space within which citizens may act as their conscience dictates. If a government says that it respects all its citizens, but shows (in its arrangements and statements) a callous disregard for their most fundamental beliefs and practices, then respect is just an empty posture. If respect for persons is to be equal, this consideration for the conditions in which conscience operates must also be equal: all citizens enter the public square “on equal conditions.” 





Notice that respect does not require either the public sphere or individual citizens to approve of the theological and ethical claims of any particular religion. Indeed, in order to avoid endorsing one religion over another, or religion over nonreligion, the state will wisely seek to avoid making public statements of either agreement or disagreement. It won’t say that the Roman Catholics are right, and it also won’t say that they are wrong about ultimate reality and the Buddhists are right. To say such things is to establish a public orthodoxy. The hope is that public institutions can be founded on principles that all can share, no matter what their religion. Of course these institutions will have an ethical content, prominently including the idea of equal respect itself. But they should not have a religious content.

Respect for fellow citizens does not mean saying or believing that their religious views are correct, or even that all religions are valid routes to the understanding of life. If it did, the Respect-Conscience Principle would be hard for religious people to accept, since many religions teach the superiority of that religion to other religions and nonreligion. Some religious, especially today, do hold that other religions are valid routes to understanding, but others do not. The Repect-Conscience Principle just means respecting them as human beings with their own choices to make in religious matters, and a right to make those choices freely. Accepting the principle, then, in no way implies skepticism or indifference. As Roman Catholic philosopher Jacques Maritain wrote in an essay entitled “Truth and Human Fellowship”:
There is real and genuine tolerance only when a man is firmly and absolutely convinced of a truth, or of what he holds to be a truth, and when he at the same time recognizes the right of those who deny this truth to exist, and to contradict him, and to speak their own mind, not because they are free from truth but because they seek truth in their own way, and because he respects in them human nature and human dignity and those very resources and living springs of the intellect and of conscience which make them potentially capable of attaining the truth he loves.16







That is the view of respect that animates this book. (I prefer the term “respect” to Maritain’s “tolerance,” which seems too grudging and weak.)

Finally, this principle does not imply that all religions and views of life must be (equally) respected by government: for some extreme views might contradict, or even threaten, the very foundations of the constitutional order and the equality of citizens within it. If people seek to torture children, or to enslave minorities, citing their religion as their reason, their claims must be resisted even though they may be sincere. If they simply talk in favor of slavery or torture, their freedom to speak must be protected, up to the point at which speech becomes a threat. They will not, however, be able to present their ideas in the political sphere on an equal basis with other ideas, since the Constitution (in the case of slavery) and the criminal law (in the case of torture) forbid the practices they recommend. So: people are all respected as equals, but actions that threaten the rights of others may still be reasonably opposed, and opinions that teach the political inequality of others, while they will not be suppressed, will still be at a disadvantage in the community, since their advocates would have to amend the Constitution to realize their program.

Here we encounter a danger: people who don’t like another religion sometimes feel, and say, that it is like these bad things, even if it isn’t: comparisons of some new religion’s practices to child sacrifice and slavery abound when people are gearing up to discriminate against others.
• The Liberty Principle. Respect for people’s conscientious commitments requires ample liberty. The Respect-Conscience Principle cannot be satisfied by a regime of equal constraint (in which nobody has much religious freedom): understanding what conscience is like and what it needs, we see that it requires substantial (and equal) religious liberty, including liberty of belief and speech, liberty of religious practice (within limits set by the rights of others), and the liberty of religious bodies to organize their own affairs (again within some limits).

• The Accommodation Principle. The Equality Principle, the Respect-Conscience Principle, and the Liberty Principle, taken together, suggest that sometimes some people (usually members of religious minorities) should be exempted from generally applicable laws for reasons of conscience. The scope of this principle is much debated within the tradition, but it is clear that some accommodation is necessary in order to protect minority equality.

• The Nonestablishment Principle. The Equality Principle and the Respect-Conscience Principle require a further principle: The state may make no endorsements in religious matters that would signify an orthodoxy, creating an in-group and out-groups. Whether this principle is compatible with any form of state aid to religion, or any form of public display including religious elements, must be thrashed out.

• The Separation Principle. The Equality Principle, the Respect-Conscience Principle, the Liberty Principle, and the Nonestablishment Principle can be implemented only if we accept the principle that a certain degree of separation should be created between church and state: on the whole, church and state have separate spheres of jurisdiction.





This is a distinctively American combination of principles. Most European traditions have been happy with establishments that preserve ample space for religious liberty. They have been content to send signals to minorities that the community’s form of life is structured by the majority religion, and they don’t think that this creates a problem for the equality of citizens—or, if they do see a problem, they are willing to live with it. Minorities will not be persecuted, but they are expected to assimilate and conform. Thus debates about the emancipation of (giving political rights to) the Jews, in the eighteenth and early nineteenth centuries in Germany and France, focused on the idea of a semicoercive assimilation as the price of equal liberty. There was no doubt that Jews would get no breaks in connection with their distinctive religious requirements: if the law required them to testify on a Saturday, or to show up at work on Yom Kippur, that is what they would have to do, or face the penalty. The fact that the usual way of doing things created unequal burdens for Jews who wanted to live in accordance with their conscience was not regarded as a problem. If they wanted political rights, they would have to hold them at the sufferance of the majority. This has been the dominant European tradition. At the same time, the European tradition also sees no problem with curtailing liberty, sometimes unequally, as the French headscarf case shows. Current problems that many European nations are experiencing should, I believe, lead them to study and consider adopting the subtly different American conception.

The American law of religion is not a tidy area. It does not look the way a philosopher usually likes an argument to look: neat, well articulated, each step connected to the one before by a convincing path of reasoning. Instead we have lots of different people with different ideas. No responsible scholar could claim to do more than to highlight some issues that seem to lie at the core, and even that claim is open to reasonable disagreement. Nonetheless, the contrast with Europe, in connection with my set of principles, makes some of the key structural features of the American tradition clear, and clearly distinctive.




V. Dangers 

People love homogeneity and are startled by difference. When the Quakers first turned up, saying “thee” and “thou” and refusing to take their hats off in court, people thought them very ominous, and it was perhaps only their small numbers that insulated them—in the New World at least—from persecution. Roman Catholics have always seemed strange to Protestants: their rituals, their celibate clergy, their allegiance to the Pope—all of this has made Americans wonder whether they can be good fellow citizens. The issue of the Pope’s role in politics was for a long time used to sideline Catholics in American politics. My father had a stranger basis for his view that Catholics should not be permitted to live in our neighborhood: given their large numbers of children, he argued, they would drive up the property taxes we paid to support the public school system. (He didn’t take into account the fact that Catholics typically did not send their children to public schools.) People find all sorts of speciously plausible reasons for keeping people who look and act differently at bay. Jews are even more obviously different, because many Jewish men wear yarmulkes, and the dietary laws often make it difficult for Jews to dine with non-Jews. The history of anti-Semitism is full of elaborate myths embroidered on the fabric of these differences: that Jews smell different, that they are sexual predators, that matzohs are made from human blood.

Still, after a time in the U.S., we reached a position in which it was generally agreed that Protestants (including Quakers and Baptists), Catholics, and Jews should all enjoy equal rights and equal religious liberty. Early court cases, as we’ll see, defended the sacrament of the confessional as essential to Catholic worship, Saturday prayer as essential to a good Jewish life. For many years, Jews and Catholics still suffered widespread social discrimination and discrimination in private employment. For example, most large law firms did not hire Jews until the 1960s, and no Jew was president of an Ivy League college until the 1970s,17 although at present all but one of them have or have had Jewish presidents. (Brown, the sole exception, has an African-American female president, so we may safely conclude that the omission of Jews is an accident. It was very likely the first to have its Board of Trustees chaired by a Jew.) Quakers, Jews, Catholics—members of all these religious groups stopped being startling, and fears that the fabric of the community would decay if they were fully included have largely fallen away. Other strange people slipped into the American consciousness with little opposition—in particular the Amish and the Mennonites, who did and do seem very odd to most people, but who keep to themselves and make a lot of money, thus not imposing a drain on the public treasury—as a Supreme Court opinion giving the Amish a substantial dispensation pointed out.

Because Catholics were so much more numerous than Jews and because most of them arrived as new immigrants from countries in Southern and Eastern Europe, they faced intense persecution for a long period of time. This persecution had elements of class and race bias, but it tended to focus on the alleged incompatibility of the Catholic religion with good democratic citizenship. It is to be hoped that this era of persecution is now at an end—as it seems to be, given the lack of public alarm over the fact that, for the first time in our history, the U.S. Supreme Court now has a majority of Catholic members.

The gradual acceptance of Jews, Catholics, and others in American life did not, however, mean that Americans had lost their fear of people whose religious observances look strange. Jehovah’s Witnesses, arriving in the late nineteenth century, encountered enormous animosity. Their habit of going door to door with religious literature, their refusal to recite the Pledge of Allegiance, and their German origins all made people suspicious that a subversive “fifth column” had entered the nation. Around the same time, the Mormons encountered perhaps the most irrational and violent resistance ever to greet any religious minority. Their unfamiliar religious text, their strange prophet, their practice of polygamy—all this caused a true panic, fueled by competition over control of crucial western territories. The military repression of the Mormons, and the series of court cases that denied them substantial parts of religious freedom and the freedom of speech, shocked people all around the world: John Stuart Mill, in England, refers to this example scathingly in On Liberty.  Even today, the Mormons seem strange to many Americans and are the object of contemptuous denigration. The scare-image of polygamous sexuality—bizarrely compared to child sacrifice in one Supreme Court case that we’ll study later—has long been used to marginalize and subordinate them, and many people still think of Mormons in ways tainted by that panic.

The list goes on. Santeria worshippers who sacrifice animals as a part of their worship found that special laws in one city were introduced to forbid them—not because people objected to the killing of animals, since other equally painful forms of slaughter were permitted, but because local citizens did not want to live next to Santeria worshippers and believed that such laws would drive them away. Native American religions still encounter both in-comprehension and contempt. Native American ideas about communal sacred land, about the use of peyote in sacred ceremonies, about the danger of photography to a child’s young spirit—all these, for the most part, meet with scoffing—even, in some cases, from the Supreme Court. Hindus and Muslims, relatively recent arrivals (because of discriminatory immigration policies in the first half of the twentieth century), are just beginning to fight similar battles.

This history tells us that our Constitution is always threatened—by people’s fear of the different, and their desire to keep the different at bay. Firm protection for equal liberty is particularly important in the face of these common human failings.

Another threat comes from sheer selfishness, from people’s desire to lord it over others and establish their own superiority. Religious orthodoxy is one very convenient way for people to win a competitive struggle for status and prestige. If your church is the orthodox one and mine belongs to a minority, that seems to make you better than me. Such comparisons happen all the time in informal social life. As a child in an elite Philadelphia suburb, I learned by observation that the Episcopalian and Presbyterian religions were the “in” religions. Those churches were large, opulent, and centrally located. Those people wore expensive clothes. When from time to time I had a friend who was Methodist or Baptist, I felt ashamed or even slightly contaminated when I visited those smaller churches set in unfashionable neighborhoods, and participated in the strange service without a fancy organ. Without exactly being taught, I had learned that I (an Episcopalian) was better than they were. I think I even believed that there was something a little dirty about those  churches and those forms of worship, as if bugs and worms would turn up there. One motivation for my conversion, as well as for writing this book, was, and is, remorse and self-criticism about that early experience of shame. What a terrible way to feel about a fellow classmate, much less a friend. And what a terrible way to build a society. People, however, have such experiences all the time. It is very hard to be human and to avoid them completely. (One of the good things about religion, as Immanuel Kant said, is that it gives people a group of like-minded strivers with whom to fight their battles against competitive self-love.) Once again, then, we need vigilance about our constitutional tradition if we are to combat these universal human weaknesses.




VI. History and Law 

This book is above all a work of philosophical analysis, which identifies and assesses salient features of our legal tradition and argues that the values that survive philosophical scrutiny are also well embedded in our traditions of precedent, albeit with much backsliding and much untidy diversity of analysis. It also, however, focuses a good deal on colonial history and history at the time of the Founding. How and why is history important to this project?

As a philosopher, I have always focused on the close analysis of historical texts, and I have found my own ideas emerging best in conversation with such texts. My use of Roger Williams in this book is motivated, in part, by the feeling that ideas of great importance do in fact emerge from a confrontation with his writings. But since I am also making claims about the existence of a distinctively American tradition of thought about religious liberty, history also has the more direct relevance of showing where and how that tradition got started, how it was contested, how it grew and was disseminated—how it happened that we Americans ended up with a tradition that is in many respects different from that of Europe. (Here the Williams influence derives more from his political practice and his extensive correspondence than from his philosophical books, which, published in England, may not have been widely read in the colonies.) The legal tradition, moreover, is itself very historically self-conscious, where the religion clauses are concerned, so it seems right to go back behind the brief references to history in this or that Supreme Court opinion and to try to lay out the main arguments that really were influential in the seventeenth and eighteenth centuries.

In this book I do not argue for a preferred view of constitutional interpretation, and therefore I do not try to convince readers that this or that is the right way to connect eighteenth-century history to present-day matters of interpretation. Some constitutional scholars hold that the text of the Constitution contains general values that should be interpreted in the light of many factors. Factors that have been seen as relevant to interpretation include the general goals and purposes that the text seems to embody, a good reflective understanding of the concepts involved in the text, the tradition of precedent, and the public meaning of the text at the time it was written. Some legal thinkers, who are called “originalists” or “textualists,” believe that the public meaning of the text at the time it was written is the main factor in determining its meaning.

Most textualists do have respect for precedent, so they don’t think that the original meaning is the only thing to take seriously. Moreover, where the Bill of Rights is concerned, most textualists grant that we have to talk about two different times: the time when the amendments were drafted and the time, after the Civil War, when they were “incorporated.” So the question of textual meaning itself becomes complex.

I do not myself espouse textualism, but I do not argue against it in this book. Apart from its other difficulties, salient among which is the difficulty of ascribing a determinate meaning to a text that is the work of a plurality of people with differing views, it seems to me to embody an odd kind of contradiction, since the founders were characterized by an intense dislike of tradition-bound ways of thinking and had little sympathy for the view that the past should have authority over the present. This dislike of being governed by the past was so ubiquitous among the new Americans that Alexis de Tocqueville, attempting to characterize the “Philosophical Method of the Americans,” wrote:
To evade the bondage of system and habit, of family maxims, class opinions, and, in some degree, of national prejudices; to accept tradition only as a means of information, and existing facts only as a lesson to be used in doing otherwise and doing better; to seek the reason of things for oneself, and in oneself alone; to tend to results without being bound to means, and to strike through the form to the substance—such are the principal characteristics of what I shall call the philosophical method of the Americans.18







So insofar as originalism is commended as a way of being respectful of the framers’ intentions,19 it seems a dubious method at best.

Given the influence of textualist views about the history of the religion clauses, however, it seems important even for someone who is no textualist to assess some of the historical claims made by textualists, since these claims are often influential in recent Supreme Court debates. One further use of history in this book is to scrutinize a variety of historical claims about the meaning of the idea of nonestablishment, the idea of liberty of conscience, and so forth. I believe that several currently fashionable theses about the meaning of the religion clauses can be called into question by this sort of historical scrutiny. Of course they could not be disabled in such a manner had they been defended in a nontextualist way, as the best way of analyzing the concepts contained in the text, or the best way of making sense of the Constitution’s underlying goals and purposes. Since, however, they were defended only by appeal to history, dismantling that defense disables them. If they are to be resurrected, new arguments of a different type will have to be provided for them.

So I attempt to prescind from divisive issues about how textual meaning, history, and the analysis of general goals and concepts ought to figure in constitutional interpretation. What about the larger relationship between the legal tradition, as best interpreted, and what is right or good?

This book traces a distinctively American tradition of thought about religious matters, and words like “our tradition” and “the American tradition” will show up often in it. One might easily suppose, then, that I am saying we should care about this tradition simply because it is ours. That reading of my enterprise would, however, be in error. As my remarks about Europe show, I believe that good normative arguments can be given for the approach I favor, independently of the fact that it has on the whole been ours. I think that this tradition offers a great deal to the nations of Europe, who have on the whole had a different tradition. It is right at times for nations to interpret general values differently, as befits their special history and problems. Thus a free-speech right that suits the U.S. well (permitting anti-Semitic demonstrations and speech) is probably too permissive for Germany, with its particular history, and Germany is probably right to impose restrictions on anti-Semitic speech. But in the religion area I think it would be all to the good if Europe learned at least some lessons from the U.S. tradition. Hence I cannot and do not hold the  view that traditions are good just because of one’s own belonging to them. It is also clear that our own tradition has had blind spots and flaws, which we can diagnose only with normative concepts and arguments to guide us. Indeed, as will soon become clear, the tradition of thought that I value has continually been contested and opposed by other less promising, though equally American, ideas.

Traditions help thought. Many of the principles mentioned here have been understood more adequately over time, as they have been tested against a wide range of cases. A philosophical rule formulated in full detail in advance could not have given nearly as good guidance, I believe, as (by now) does our unfolding and incremental legal tradition. So there is a nonincidental connection between the fact that it is a tradition that we are studying and the fact that it gives good answers to a wide range of concrete questions. On the other hand, many traditions, and many aspects of our own, are wrongheaded and unjust. So we can only say what is good about this one if we hold it up at every point against some general goals and conceptions that we are seeking to embody in concrete laws and institutions. Only those goals ultimately tell us why Mrs. Sherbert had a powerful argument. Certainly the legal tradition did not tell us that, since her case led to an altogether new result, though one rooted in some general values recognized in the past. Only such goals, again, will ultimately help us understand how to think about the two displays in Allegheny County. Tradition offered little, since tradition had frequently been obtuse before, when public displays communicated a message of disendorsement and inequality, and constitutional law had been pulled in two directions on such questions, the proper interpretation of the text being highly disputed.

Conveniently enough, the general goals and concepts against which I am holding the tradition up are also deeply embodied within it, or so I believe. This makes the enterprise of historical study take on a particularly close and intimate relationship to normative inquiry. But it can also generate confusion. So it is important to say that the purpose of the book is to commend this tradition because of its depth and ethical value (on the whole), not because it is American. If there are readers who find an additional reason to love it in the fact that it happens to be ours, they are welcome to embrace it for that additional reason.

Constitutions do many things in liberal democracies. One especially important thing that they do, however, is to protect vulnerable groups and people from the tyranny of majorities. Given the fact that we are all weak and all liable to fear, contempt, and the deforming lust for inequality, we need the “fixed star” of our constitutional tradition to guide us. That is why current threats to it must be identified, criticized, and resisted.
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LIVING TOGETHER

The Roots of Respect


 



 



 



Sixthly, it is the will and command of God that (since the coming of his Sonne the Lord Jesus) a permission of the most paganish, Jewish, Turkish, or antichristian consciences and worships, bee granted to all men in all Nations and Countries.


ROGER WILLIAMS, The Bloudy
 Tenent of Persecution (1644)1



 



Your Selvs praetend libertie of Conscience, but
 alas, it is but selfe (the great God Selfe) only to Your
 Selves.


ROGER WILLIAMS, LETTER TO THE GOVERNORS OF
 MASSACHUSETTS AND CONNECTICUT (1670)

 



 



 




The first half of the seventeenth century saw bloody explosions of religious violence in both Britain and continental Europe. Most early American colonists came to the New World in flight from religious persecution. In Britain, the civil wars were raging. King Charles I was executed in 1649, in a  struggle in which religion, though not the only issue, was one salient cause of hostility. Puritan Oliver Cromwell’s brief tenure as Lord Protector (1653-1658) temporarily ended the persecution of Puritans and lessened that of Quakers and Baptists. More surprisingly, Cromwell allowed Jews to return to England after their long banishment, influenced by the arguments of Portuguese-Dutch Jewish thinker Menassah ben Israel, who visited England in 1655. As a Puritan obsessed with the destruction of idolatrous images of God, Cromwell clearly already felt an affinity with the Jewish ban on representation. (The many smashed heads of stone images of saints and angels around England still testify to Cromwell’s anti-idolatrous zeal.) Cromwell, however, was far from having a general policy of toleration: other persecutions (of Anglicans and Roman Catholics) quickly took the place of the old.

The end of the period of civil war did not bring a commitment to religious peace. People who had suffered from one another’s violence did not conclude that they needed to find ways to live together on terms of mutual respect. Instead, as before, each side sought to make its own orthodoxy prevail, subordinating the religions they saw as erroneous and heretical. At the Restoration (1660), the established Anglican Church shored up its power through policies of intolerance toward all other churches and worships. King Charles II showed some personal favor to policies supporting religious liberty, but his inclinations found little immediate expression in England itself. Hemmed in by an intolerant parliament, Charles learned to confine his experiments in religious fairness to the New World—focusing in particular on the strange royal colony of Rhode Island.

Meanwhile, on the Continent, the Treaty of Westphalia (1648) brought an end to the century’s bloody wars of religion, but in a way that was not reassuring to religious minorities. The treaty’s stated principle, cuius regio, eius religio (whoever’s region it is, his shall the religion be), allowed local rulers to establish a chosen religion in each domain, persecuting internal dissidents. Even the wise Dutch philosopher Hugo Grotius, one of the main founders of modern international law, who made eloquent arguments against the policy of using religion as a ground for aggressive wars against other nations, had no objection to the persecution of minorities within one’s own—despite the fact that he himself was first imprisoned and then smuggled into exile for his allegedly heretical beliefs; he wrote his famous work On the Law of War and Peace (1625) at the court of Louis XIII of France.2


In this situation, many minorities who cared about their religion chose to emigrate. The Pilgrims famously tried Holland first, rejecting it only after they saw that their children were growing up speaking a foreign language. In 1620, their three storm-tossed vessels landed at Plymouth. Other Puritans came to the New World directly from Britain, a decade or so later. By the 1630s, Massachusetts contained several thriving settlements, including those at Boston, Salem, and Plymouth.

Life was tough for the new settlers of Massachusetts Bay. They responded to hardship by trying to gain God’s favor for their new colony—which required, as they saw it, establishing and sternly enforcing a religious orthodoxy.3 By punishing, or banishing, those who disobeyed in word or deed, they hoped to cast impurity from their common life. The idea that a good community would be one that allowed all people to seek God in their own way took root only gradually and with great struggle.

This chapter traces that struggle, focusing on the life and ideas of one of the century’s great apostles of religious liberty and fairness, Roger Williams, founder of the colony of Rhode Island and seminal writer about the persecuted conscience. American writings about religious liberty were in conversation with similar work in England, and there are striking similarities between the arguments used in Williams’s two most influential books (published in England in 1644 and 1652) and those used later and more famously by John Locke. Nonetheless, the American tradition has some distinctive features that ultimately proved valuable in forging our constitutional heritage. We should not focus only on the eighteenth-century arguments of the framers, ignoring this prior, and distinctively American, tradition, quintessentially embodied in Williams’s The Bloudy Tenent of Persecution (1644).

The tradition Williams inaugurated contains, first, a distinctive emphasis on the importance of a mutually respectful civil peace among people who differ in conscientious commitment. The vulnerability of all Americans in the perilous new world they had chosen led to a recognition (which came much slower in Europe, if indeed it has come at all) that people with different views of life’s ultimate meaning and purpose really needed to learn to live together on decent terms if they were to survive at all. Williams dramatizes this idea from the start by making his work a dialogue between two friends called Truth and Peace, in which Truth acknowledges the deep importance of finding a way to live on terms of mutual respect with people whom one believes to be in error.

The second distinctive feature of the American tradition is a personal, and highly emotional, sense of the preciousness and vulnerability of each individual person’s conscience, that seat of imagination, emotion, thought, and will through which each person seeks meaning in his or her own way. The experience of both solitude and space that the wild world conveyed to its new inhabitants brought with it a picture of human life as a risky and lonely quest. The idea that we are all solitary travelers, searching for light in a dark wilderness, led to the thought that this search, this striving of conscience, is what is most precious about the journey of human life—and that each person—Protestant, Catholic, Jew, Muslim, or pagan—must be permitted to conduct it in his or her own way, without interference either from the state or from orthodox religion. To impose an orthodoxy upon the conscience is nothing less than what Williams, in a memorable and oft-repeated image, called “Soule rape.”

This idea that each person’s inner and intimate searching is a precious living thing that must be respected by laws and institutions went well with the idea that we have to learn to live together on terms of mutual respect. Conscience, and its strivings, were the proper object of that respect. The free conscience, and the civil peace it requires, became the foundation of America’s distinctive approach to religious liberty and equality. The equal status of religious minorities was its most persistent concern.

OEBPS/page-template.xpgt
 

 
	 
		 
	

	 
		 
	

	 
		 
	

	 
		 
	

	 
		 
	    		 
	   		 
	    		 
		
	



 
	 






OEBPS/mart_9780786721948_msr_cvi_r1.jpg
Liberty

of ,

Conscience

IN DEFENSE OF AMERICA’S TRADITION OF
REevLicious EQuALITY

MarTHA C. NUSSBAUM

A Member of the Perscus Books Group
New York





OEBPS/mart_9780786721948_oeb_001_r1.jpg
Liberty

Conscience

e

IN DEFENSE OF AMERICA’S TRADITION OF
REeLicrous EquaLity

MartHA C. NUSSBAUM

BASIC

BOOKS

A Member of the Perseus Books Group
New York





