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PREFACE

International law texts abound for all levels of study along with a variety of interpretive approaches, each emphasizing one theme or another. Insofar as attention has been brought to supplemental instructional support for the many different academic audiences, it has been sparse. One of the better known contributions in this line of thought is the collection of course syllabi with accompanying commentary and material compiled by John King Gamble and Christopher Joyner.1 There is also, of course, a currently available source on the Internet blogosphere that comes from the American Society of International Law in the form of an online database.2 Having approached this subject with a concern, I should mention that the interest in presenting international law in creative ways has increased, as evidenced by two unpublished papers, one by Charles J. Beck3 and the other by Robert Perry Barnidge.4 There are also different approaches to the study of international law5 as well as specialized treatments.6 In truth, it should be mentioned that some attention has been directed to subjects included in this reader.7 Outlets for scholars interested in the subjects presented here, it appears, continue to expand, even to include multiple themes.8


Therefore, when approached by Anthony Wahl, Westview’s senior acquisitions editor, about authoring a text, my first reaction was to question why should more trees be sacrificed for still another text to sit on the shelf alongside so many others. However, I knew of but one international law text reader that has become a standard on which instructors could rely to augment their instructional efforts.9 Of much interest to those in the academe is the relationship between the strategic placement of international law in nations’ foreign policies and the administrative importance of international law courses in institutions’ curricula. More importantly, from my experience in academia at a small, liberal arts college, where a premium is placed on the quality of the instructor’s pedagogy, there was a need for a single repository of material from which an instructor could draw both information and also perspective on traditional elements as well as some of the more nuanced facets of a field, as differentiated from international legal research. There was also a need, in my opinion, to open the eyes of students in the West in particular to the views of non-Western analysts and specialists whose perspectives may be bounded by personal, cultural, and geographic exposure. For students who have had little opportunity to venture out to the vast reaches of the globe, the parochial view of global politics and its relationship to international law is as universal as their world will allow. If, then, they have not had the opportunity to garner ideas from the growing array of published sources of information and even from the electronic media, they might not be aware of some of the current developments in international politics and their international legal implications. Hopefully, this reader will fill a void for those at the undergraduate or graduate level of study in institutions of higher learning or in the professional schools of law in which a concentrated study of international law is even more pronounced. For American instructors of international  law, their potential audiences have been limited somewhat by the U.S. Supreme Court.10 The decision by the High Court most likely will not have widespread impact across the globe I suspect, save perhaps for academicians in Turkey and Sri Lanka.

I am truly grateful for the cooperation I have received from the assembly of scholars and practitioners, who represent at least five continents. Their efforts are indicative of the level of attention given to international law as well as the awareness of a set of concerns that have broad implications for all manner of political organizations and social communities.11



Sanford R. Silverburg 
Salisbury, NC 
July 2010
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3   “Teaching International Law as a Hybrid/Blended Course,” an unpublished paper presented at the 2009 annual meeting of the International Studies Association, New York, NY (Feb. 15, 2009). Appended, readers will find an extensive bibliography. Available at www.allacademic.com/meta/p310921_index.html.


4   “The Socratic Method in the Teaching of International Law” (Mar. 27, 2009). Available from SSRN, http://ssrn.com/abstract= 1369278.


5   Richard B. Finnegan, Three Models of Science in the Study of International Law, 8 CAL. W. INT’L L. J. 274 (1978).


6   Ariel Dinar and Daene McKinney, Realizing Conflict, Negotiation, and Cooperation Concepts in the Context of International Water Courses, 6 J. POL. SCI. ED. 188–209 (2010).


7   Alison Duxbury, Drawing Lines in the Sand—Characterizing Conflicts for the Purpose of Teaching International Humanitarian Law, 8 MELB. J. INT’L L. 259–72 (2007).
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An interesting task that would also serve as a disciplinary indicator of where exactly the study of international law is today is to survey international law texts from the classics like J. L. Brierly and even Lassa Oppenheim and Hersch Lauterpacht to the most currently available, paying attention to the subjects covered.1 Although the fact that the political environment is constantly undergoing change is easily observable, international law is frequently expected to evolve commensurately. Whether law guides global developments or the reverse is the case, it can and often is the topic of rigorous discussion and debate in academic circles as well as in judicial fora. But the question remains: How would Hugo Grotius, whose Mare Liberum was meant to be global in scope, treat the subject of the transit of nuclear submarines under the Arctic ice cap, or Emerich de Vatel and the emergence of nongovernmental organizations and multinational corporations? Blaise Pascal in his Pensées, of course, pondered the extent of man’s understanding of the universe from the earth skyward, but he did not, for he could not, even contemplate the boundary between air and space. Although some topics will appear to some as basic, even with a different nomenclature or emphasis—that is, political violence or, as it would now be called, terrorism—there are issues that simply would never have crossed the mind of an international legal jurist or writer before the twenty-first century. Cyberspace2 and the electronic media as well as bioterrorism3 and concerns for the environment fill the space of books and journals, having never been anticipated before the Second World War. Indeed, following the human devastation of the world conflicts of the first half of the twentieth century, a concern for human dignity and life itself reached global proportions with the emergence of international humanitarian law and the challenges to a nation’s sovereignty with the introduction of universal jurisdiction, amongst a myriad of others.4 Having presented this perspective, a traditional understanding of the evolutionary development of international law, beginning with Roman law up to a universally-created rules system should, nevertheless, be appreciated along with their philosophical bases.5


But although the discipline is ever widening, we have focused on a set of impressive issues that can serve as models of discourse in the classroom. In doing so, we have artificially halted the transitory nature of events and human affairs. No doubt, others have a concentrated interest elsewhere on issues neglected here, regrettably because of editorial space allowance. Perhaps the most striking developmental perspectives around the world have been the integration of international law into national legislation,6 thereby giving rise to a new generation of international legal rules. On the topics that are included here, our  desire is that instructors make use of the materials included so as to augment their classroom presentations and by examining some of the citations in the Selected Bibliography section. This reader is meant to be user-friendly, in this instance the user being understood as the instructor and the class. Teaching international law, whether in an undergraduate or graduate curriculum, in institutions of higher learning or at the professional level in law school, is important if for no other reason than the ever-hovering and classic question that remains: Does international law exist because the cynicism continues to find adherents?7


In the initial chapter, we deal with the evolving foundations of international law, or what may be considered contemporary values, in which we examine the expansion of the concept of a “crime” and the need for prosecuting and punishing or sanctioning individuals found to violate the accepted standards set by the world community, branded as hostis humani generis. Here a comment from a professor of international law is impressive because it is a prescient statement that also introduces the initial essay in this collection. Professor Kenneth Anderson thus penned “The emergence of international criminal law ranks as perhaps the signal achievement in public international law since 1990 and the end of the Cold War.”8 Adding to this theme is Dave Benjamin, who introduces here the subject with a historical context and looks to continued developments. Ramesh Thakur, though an academician in the West, speaks with the perspective of a non-Westerner and offers ideas that allow for questions of norms and values entrenched in one cultural system that may not necessarily be acceptable outside that realm.

From a paternalistic rationalization for domination in order to secure domestic benefits, a responsibility to protect has emerged as a means to obtain and ensure global stability and equilibrium, using the capabilities of the more powerful political entities in the world to prop up those who have intent but less ability. The traditional notion of sovereignty was about to change anyway in the contemporary era, and credit must go to those who announced the precursory indicators to that phenomenon. The acceptance of any limitation to national sovereignty was founded in the failure of the international community to engage the perpetrators of genocide in Rwanda in 1994 and the U.S.-NATO alliance to respond to the atrocities in the eastern Bosnian enclave of Srebrenica in the Former Republic of Yugoslavia in 1995. Here attention must be brought to former Secretary-General Kofi Annan, who early on before Responsibility to Protect (R2P) became recognized, sounded the clarion call.9 In the United Nations in 2004 self-examination for the need for institutional reform highlighted the “emerging norm that there is a collective international responsibility to protect exercisable by the Security Council authorizing military intervention as a last resort.”10 The UN panel’s conclusion was subsequently endorsed and reinforced by the then-Secretary-General Annan, who in March 2005 pronounced that “we must embrace the responsibility to protect, and, when necessary, we must act on it.”11 Annan’s successor, Ban Ki-moon, continued to press the effort.12 To examine this theme is Professor Giulherme Dias, a Brazilian international relations specialist who brings a middle-power perspective to the discussion of the developing theme of R2P.

If states external to where someone has faced harm of some sort have a responsibility to protect such victims, altering the traditional concept of sovereignty becomes necessary. The limiting character of international controls is then overridden by a growing sense of obligation to render justice whenever the occasion allows, albeit under incomplete rules. Those who act in a criminal manner, as determined by states, judicial bodies, or international organizations, become subject to criminal prosecution, regardless of whether they are pursued, rendered, or bound over to a political authority. Recently, universal jurisdiction has gained a recognition that is, perhaps, not entitled to an emergent appreciation. National sovereignty traditionally has entailed the ability of the state’s governing process to control all activities within  its territorial jurisdiction and areas under its domination. Once that quality is threatened, surrendered, or limited, a nation’s sovereignty is affected to some degree. In the evolutionary development of global politics, criminality, as the connection made by states to the international legal order, has led to exaggerated national authority to hold non-nationals to account for behavior considered to be unwarranted according to the international legal rule of nullum crimen sine leges. Media technology in general and the blogosphere in particular has loosened government control over public diplomacy and the employment of plausible deniability or the claim of transparency. Even election outcomes, often the subject of extralegal manipulation, are less opportune to speculation for the purposes of analysis. But, importantly, governments’ action, often operating covertly and taken outside national territorial jurisdictions, culminated in an undertaking of universal jurisdiction by many states affected by the political behavior of some others. This technical legal development is taken up by professor of law Anthony Colangelo, who provides the background to its emergence and explains how it plays out internationally. A novel alternative, employed by still another application of the traditional court system to disputes, is the (special) tribunal, which tries inapprehensible suspects in abstentia. In support of this approach is the comment by the respected jurist Antonio Cassese, who, as the president of the Special Tribunal for Lebanon (STL), said, “I don’t believe in the acts of a sovereign state but I believe in the acts of civil society because it is through individuals and organizations that governments can be pressured into fulfilling their commitments.”13


We move on to deal with new dimensions of political organization, different from that conceived of at Osnabrück and Münster. We know that international organizations began to appear in the latter half of the nineteenth century. Today we operate in the midst of intergovernmental (IGO) 14 and nongovernmental organizations (NGO)15 and even nonrecognized political entities.16 Whether these alterations of the international political system are innovative or an improvement on previous conditions must be subject to some sort of value index and authoritative evaluation. Elena Pariotti delves into the emergence of nonstate actors whose interaction with recognized states in traditionally considered political practices has been cemented into the global environment. She then examines the varied roles that these styles of organizations have accepted, including a discussion of the responsibilities they bear.

If there is anything that is real, it is oneself, nature, and the connection between those two, which is survival, understood here as economics and this serves as the useful foundation for any belief. Social and political interaction is soon given sustainability through the exchange of the necessary means of existence, which are frequently exhibited through the production of goods and services. We thus look at the contemporary instruments of global economic interchange. The complexity of the relationship between investment, capital accumulation, and trade is sometimes made even more complicated when one party has more complete information than the other. A condition that adds to this situation is insider trading, which many are aware of with regard to domestic fiscal affairs, but the subject may not be as similarly transparent in international economics. Distinguished Professor Joan Heminway brings to bear an analysis of this condition in order to appreciate one of the factors that hangs over the debate of free and fair trade. Raj Bhala, a law professor whose expertise is in international trade law, presents a picture of the Chinese policy of trade protectionism and the relevant application of World Trade Organization (WTO) rules. The emergence of the new corporate phenomenon of the multinational corporation (MNC), especially as it operates within the confines of international law, is covered by Emeka Duruigbo. He organizes his thought around the fact that politics and its relationship to economics has brought the world to a new and different level of interaction.

Conflict has long been understood to be resolved pacifically—if mutually beneficial— through the operation of courts. From the establishment on the international level of the Permanent Court of Justice in 1922, we have witnessed a full circle, from the signing of the Rome Statute and the creation of the International Criminal Court17 to the proposed establishment of a so-called international piracy court to deal with a specific issue arising off the Horn of Africa.18 The emergence of postconflict, reconciliation tribunals as well as simply regional and international courts has brought a clearer focus on the nature of crime at the international level.19 There can be little doubt that this occurrence has had an impact not only on international legal developments but on national political affairs as well.20 The section dealing with international courts is introduced by reference to a local conflict. Central and Latin America have been rife with incessant political violence from the time of national independence. The causes for the turmoil most often have been attributed to the regions’ culturally based class structure, conditioned by the introduction of Western religion and the addition of imported ideological conflicts. The sanguineous character of the social conflict has frequently led to overt human rights abuses. Jeffrey Davis and Edward Warner take up an attempt by a regional court, the Inter-American Court of Human Rights, to restore some sense of stability to the human condition in Guatemala. A broad survey of the regional court system is then presented by Igor Borba, a Brazilian international relations specialist and an attorney.

The high value attributed to human life can be found universally in all cultures, though it is applied differently to selected groups in different eras. The violent devastation that engulfed so many millions of people during the first half of the twentieth century led jurists to push and achieve a Universal Declaration of Human Rights.21 This attempt to gain recognition for human dignity became a legal maieutic to cross cultural divides and achieve greater unanimity, and it has been relatively successful, as one can observe regions and states following suit. Human rights have now been extended beyond the limits of the human race and social rights to include climate change22 and the environment.23 Introducing the reader to the field of human rights is a German attorney, Stefan Kirchner, who highlights the configuration of international humanitarian law as it exists today as international human rights law. The anarchic state of affairs on the Horn of Africa, where there is no established governing presence in Somalia, led the United Nations, with additional support from the United States, to become involved with a mission there, sent on the basis of humanitarian intervention. Bjorn Sorenson examines this attempt to introduce a modicum of stability, but this ultimately led to an unfortunate collapse.

Human existence is now recognized as more than mere material sustenance; it also includes the world around us, including the air we breathe, the essential components of the water we drink, and generally the overall quality of life.24 Hence, international environmental law has awakened the consciousness of people around the globe, and the legal community soon followed.25 Attention is thus brought here to air and space and the seas.

Not that long ago tales of space travel and extraterrestrial colonies were the trademark of science fiction. Today, however, those possibilities appear more realistic, as Alan Wasser and Douglas Jobes bring those prospects closer to our grasp, at least for the purposes of discussion. When and if the international legal community can reach an agreement on the dividing line between air and space, we will have made great progress.26 Following this, Jackson Maogoto and Steven Freeland provide an overview of the issues with which those who work in these areas are confronted.

Grotius’s demand for open seas was challenged not only by the Englishman Robert Selden but also by naval piracy, which has historically been considered an international crime subject to automatic prosecution, sentencing, and punishment wherever the culprit was apprehended. Indeed, U.S. codified law allowed American officials to imprison for life those apprehended  for piracy.27 The oceans of the globe offered ancient civilizations the means to connect with other known regions for purposes of conquest, trade, or sustenance. However, concerns over depletion of the resources within the ocean space as well as the surface of the ocean bottom and subsoil doesn’t appear with any significance until the middle of the twentieth century, when, under the auspices of the United Nations, states saw fit to enter into a set of major multilateral conventions .28 Capital investment, corporate expansion, and the continuously increasing need for sources of energy, precious metals, and an industrial fishing industry has led to exploration and a greater appreciation for what the oceans and its subsoil could offer. Davor Vidas, an authority on marine legal affairs, explores the implementation of the United Nations Convention on the Law of the Sea (UNCLOS) to the European Union in a case study of the Adriatic Sea coast. Timo Koivurova then notes that although states have generally complied with the instruments of the UNCLOS, the littoral states to the Arctic Ocean continental shelf serve as a challenge to the Arctic Council, an intergovernmental forum. Following this, presented as a lawyer and researcher, Sophie Cacciaguidi-Fahy is concerned about the relationship between human rights and the law of the sea, and by looking at what happens to those lost at sea and how vessels in distress are to be treated, she brings together the international legal instruments governing the sea and the whole idea of human rights. As noted above, albeit briefly, the resources found in the sea, the adjacent seabed, and below offer a rich resource of food and national mineral supply that could easily make life better for millions of people who are otherwise bereft of the necessities for basic existence.

Political violence that may appear to be oxymoronic since the origin of the concept of politics is civil dialogue. Nevertheless, political history has involved numerous episodic periods of violence. One characterization of a form of this phenomenon has focused on the effect on the public when fear or terror is created amongst those who are not officially integrated to a conflict. Terrorism per se has dotted the political landscape for more than two centuries but now has become the international scourge du jour. One of the most complicated aspects of asymmetrical warfare, contextualized by the overarching theme of terrorism, is how recognized states are authorized to respond to the nonstate actor–initiated violence.29 Then there is the question of terminological status of those apprehended by a state’s military or other police authorities, how to properly detain these subjects, and, finally, the best method to prosecute for alleged wrongful acts. These complications necessarily affect domestic legislation and test the limits of judicial activism.30 Catherine Lotrionte steps into the fuzzy area of the appropriate use of what has been euphemistically referred to as “coerced interrogation,” which is otherwise referred to in a more common manner as torture. When is this approach to counterterrorism an acceptable practice, and when this is found to be the case, what is the effect on the moral fiber of the state employing it? Vincent-Joël Proulx takes the position that in order to increase accountability for acts of transborder aggression, it will become necessary for states to create a sound counterterrorism strategy that prioritizes acceptance of liability over state sovereignty. The surprise attack by al-Qaeda, a transnational organization using civilian airliners to conduct a suicide terrorist attack on the Twin Towers in New York City and the Pentagon in the Virginia suburbs of Washington, DC—though targeting the White House, ultimately failed to reach it—established a hallmark for the study of terroristic violence. How states have responded along an international legal dimension is the subject of study by a German attorney, Anna Oehmichen.

The immediate post–World War II era brought about a structural reconfiguration of the political landscape of the globe. There certainly was no inclination or even opportunity to allow another Congress of Vienna or a Conference of Berlin. Former dependencies of the European Metropoles recognized that the once-powerful  states of Europe were now depleted of the basis for dominating much of the world.31 The age of empires passed and was replaced with democratic political aspirants, popular governments, and even a demand for national self-determination. Many people in Africa and Asia seized on the altered political environment to create an opportunity to regain control over their cultures and lifestyles, which had been repressed for close to a century, understood in contemporary political terms as irredentism. Comparative politics was guided by paradigms of “third world studies,” North-South conflict, and lesser development and underdevelopment. Later, a more nuanced approach to the study with a comparative and international legal context became known as postcolonialism.32


The issue of the use of violence to make a claim in an era in which total satisfaction has not been achieved is contextualized uniquely by Thomas O’Connor. As a result of status deprivation inter alia, violence has been employed to accomplish what diplomatic practice would normally have appointed. The condition of terroristic violence is then placed in a philosophical context that is given a specific set of political conditions. Many borders of modern states have been subject to the demarcation or delimitation by western European diplomats at post–World War I and–World War II negotiation tables. The unintended consequences of these diplomatic maneuverings has been ethnic and armed political conflict. The observer need not look further than the Iraqi claim to Kuwait as the ancient province of Basra or the breakaway state of Biafra from Nigeria. Here Alan Rosen surveys border disputes in the contemporary era, applying the international legal principle of uti possedetis.33 Then, Prabhakar Singh, clearly from a non-Western perspective, gives us a philosophical overview of international law as understood by both western and non-Western sources. Following this, Sundhya Pahuja, again as a spokesperson from the South,34 then places postcolonialism alongside international law because, as he argues, much of it was formed from imperial impulses of Western states.

As ancient as international law is, politics among differently organized people preceded it. Once international law was established, however, it was necessarily married to international politics, a condition that exists up to this day. The alteration of the international political scene certainly occurs with greater alacrity than the most progressive movers among international legal agents. As the international political system has become more global in recognition, the exchange of goods and services similarly has expanded in both scope and form. Professor Jeffrey Morton brings us almost full circle with a foundational analysis of some of the basic principles that undergird international law and, therefore, necessarily affect the operation of the international political system. This is followed by a representative perspective on the nexus between the two studies of world politics and international law, something Professor J. Larry Taulbee has been involved with for most of his academic career. Professor Sanford Silverburg addresses the oft-assumed notion that law and justice are synonymous and applies this connection to the negotiating process of the Arab-Israeli conflict. The purpose is to dispose of the connection and, indeed, show that its lack of connectedness is the basis for the asymmetry of the conflict.

The reader will find here two distinct citation styles. Because the substance of this reader is law, the bulk of the materials will be referenced according to the Harvard Blue Book style. The Select Bibliography section provides more inclusive citation information for the use of the student and researcher.
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1. Introduction 

Since the end of the Second World War, great strides have been made in international humanitarian law. The Nuremberg and Tokyo Tribunals prosecuted thousands of leaders of the Nazi Party and the Japanese state and military for crimes against humanity and war crimes. Although, ultimately, the heads of state were not prosecuted; instead, powerful leaders of the state and rank-and-file soldiers were prosecuted for crimes hitherto unacknowledged in the discourse on international humanitarian law. The prosecution of German and Japanese leaders rested on three principal bases: (1) they were ad hoc processes; (2) they were punished by the victorious powers, although with consent of successor regimes in those states; and (3) they were prosecuted chiefly for breaches of the peace and war crimes, with crimes against humanity coming in a distant third place. Only in later decades were surviving Nazis prosecuted for crimes against humanity and war crimes, and in that order.

The Nuremberg and Tokyo Tribunals paved the way for the multilateral negotiation of arrangements in international criminal and humanitarian law that were to have a long-term and far-reaching impact. First of all, at least two major international legal instruments resulted from the German and Japanese prosecutions: the UN Convention on the Prevention and Punishment of the Crime of Genocide (Genocide Convention) (1948)1 and the four Geneva Conventions on the treatment of prisoners of war and civilians (1949).2 The Genocide Convention has been subsumed into the Rome Statute of the International Criminal Court (2001), but the Geneva Conventions remain the standard in international humanitarian law regarding the treatment of prisoners of war and civilians during conflict. Although the Geneva Conventions are applicable to conflict exclusively, the Genocide Convention is broader in its scope, including the treatment of civilians in both conflict and nonconflict situations. Although the Geneva Conventions address the treatment of enemies in wartime, the Genocide Convention does not have a concept of enemies and is not limited in its application to conditions of war.

Furthermore, the Nuremberg Tribunals and the Tokyo War Crimes Trials, which were ad hoc processes, paved the way for the International Criminal Court to become a permanent court of international criminal law. This occurred through three mechanisms: first, the Nuremberg and Tokyo Tribunals as ad hoc processes;  second, the legislating of international conventions through the United Nations that sought to prevent mass killing; and third, the appointment of ad hoc tribunals in the 1990s by the UN Security Council. Thus, the International Criminal Court continues the work of the Nuremberg and Tokyo Tribunals by holding states’ leaders responsible for how their own nationals are treated.

Although Nuremberg and Tokyo held leaders of Germany and Japan responsible primarily for the crime of breaching the peace and secondly for crimes against humanity, the revolution in international human rights and humanitarian law since 1946 has seen a reversal through a legislative and judicial process. UN General Assembly adopted conventions and the Security Council appointed ad hoc tribunals to bring crimes against humanity to the forefront—not as a feature of interstate war but instead to hold political and military leaders of states accountable for the manner in which they treat their nationals.

Ultimately, the process that began with Nuremberg and Tokyo, based on crimes that occurred in transnational wars and crimes against humanity within and across boundaries, has evolved into one that challenges the unparalleled power of the regime within the boundaries of the state. Contemporary international criminal law seeks to offer redress to civilians when intrastate conflict victimizes entire sections of the population on the basis of gender, religion, ethnicity, or political persuasion. It holds war lords equally accountable to heads of state and government and attempts to place the individual and community at the center of the legal process. Once the stepchild to Raphael Lemkin’s crime of genocide, crimes against humanity have become the focus of investigation, leading to the prosecution of crimes against persons and communities. However, the Genocide Convention originally subsumed crimes against humanity into the concept of genocide, in which Lemkin’s definition of genocide was the “intent to destroy, in whole or in part, a national, ethnical, racial or religious group.”3 Although at the time some members of the United Nations recommended that genocide be incorporated into a broader structure of crimes against humanity, the Lemkin construct prevailed and, with it, the challenges of prosecuting leaders under the Nuremberg first principles. Many of the acts classified as genocide in the Genocide Convention have since been expanded as crimes against humanity and are now specified in the Rome Statute. These are
(a) murder;

(b) extermination;

(c) enslavement;

(d) deportation or forcible transfer of population;

(e) imprisonment or other severe deprivation of physical liberty in violation of fundamental rules of international law;

(f) torture;

(g) rape, sexual slavery, enforced prostitution, forced pregnancy, enforced sterilization, or any other form of sexual violence of comparable gravity; and

(h) persecution against any identifiable group or collectivity on political, racial, national, ethnic, cultural, religious, gender as defined in paragraph.





Crimes against humanity further include
(i) enforced disappearance of persons;

(j) the crime of apartheid; and

(k) other inhumane acts of a similar character that intentionally cause great suffering or serious injury to body or to mental or physical health.4 





This chapter traces the evolution of international humanitarian law from the Nuremberg Tribunals and Tokyo Trials to the International Criminal Court and poses some awkward questions about the universality of application of conventions—the Rome Statute, in particular—in holding political leaders, especially the heads of state and governments, responsible for “mass atrocities” and other systematic crimes against  humanity.5 This chapter pays special attention to the comparison between special tribunals and the International Criminal Court, referral processes, practicalities of prosecuting heads of state and governments, and the further evolution of the ideal of universally applying international humanitarian law, especially in holding states and governments responsible for protecting their peoples.


2. The Myth of Sovereignty 

For centuries, leaders and thinkers have generated many ideas about the meaning of sovereignty and its implications for the people in the state. The trajectory of these ideas reflect a progression in political discourse moving from a paternalistic view of state leadership and sovereignty 6 to the notion of the unchallenged authority and power of the leader of the state as the central authority who forges disparate communities together into a single nation-state.7 The era immediately preceding the Enlightenment saw contemporaneous ideas about absolutism and the divine right to rule.8 However, the Enlightenment then gave rise to the idea that the sovereign was more a symbol of authority than the executor of power—thinking that represented the autonomy of the state and people. On one hand, there was a call for limited monarchy; on the other, the idea of a constitution as a contract among citizens intended to restrict and constrain the sovereign and those who represented the people.9 Although the Enlightenment did offer a revolutionary approach to conceptualizing sovereignty, Westphalian sovereignty, originating at the Peace of Westphalia, and the notion of the power of central authority dominated for centuries thereafter, thus establishing the nation-state system and replacing religious authority over people with political domination. As David Hamburg, M.D. put it: “In the foolish years before World War II, the concept of ‘sovereignty’ permitted autocrats and tyrants to treat their own people as they wished without serious question from outside. In this myopic context, what Hitler did to Jews and other unwanted groups, including dissidents, was his own business.”10


Beyond the ideas of representative government, the centrality of the constitution, and the central authority of the state, Westphalia became the legal standard in recognizing the state as autonomous 11 and was enshrined in the Montevideo Convention of 1933, which defined the sovereign state as that which has met four conditions: internationally recognized territory; permanent population; central authority; and internationally recognized government authority. 12 Although Westphalia and Montevideo have remained the legal standard in defining the state and sovereignty, political thinking took a radical turn in the last decade of the twentieth century.

First, Francis Deng posited that sovereignty resides in the people, and given that states purport to be representing the sovereign people in imposing their power and authority, sovereignty really means responsibility of the state to and for its people.13 Basing his thesis on decades of civil war and ethnic conflict in Africa that caused the deaths, displacement, and maiming of millions of civilians, Deng also contended that “Absolute sovereignty is clearly no longer defendable; it never was.”14 The scourge of ethnic and ideological conflict, which has brought death and misery to millions of civilians, especially in Africa, invariably leads to questioning the Eurocentric definition of sovereignty that has prevailed since the seventeenth century. Deng identified four features of sovereignty in the modern world:
i. “moral and material responsibilities for the population. It is from this that the legitimacy of a government derives, whatever the political system or the prevailing ideology.”

ii. In countries in which “armed conflict and communal violence cause massive internal displacement, the country is so divided on fundamental issues that legitimacy, and indeed sovereignty, is sharply contested.” In such circumstances “the validity of  sovereignty must be judged using reasonable standards of how much of the population is represented.”

iii. Sovereignty requires “a transcendent authority capable of holding the supposed sovereign accountable.” External sovereignty—accountability to the international community—has long been integral to the recognition of the state.

iv. The “dominant authority or power leadership” has a duty to “transcend parochialism or exclusive national interests.” Sovereignty implies a duty to the “collective interests of the human family.”15 





To Deng, therefore, sovereignty is the exercise of the responsibility of the state to protect its people and provide for their basic needs. Deviation from that fundamental responsibility leads to questions about the legitimacy of the state as representative of the sovereign people.

Following Deng’s thesis, then-Secretary-General of the United Nations Kofi Annan developed a more refined thesis: that sovereignty resides in the individual. According to Annan:
States are now widely understood to be instruments at the service of their peoples, and not vice versa. At the same time, individual sovereignty—by which I mean the fundamental freedom of each individual, enshrined in the charter of the UN and subsequent international treaties—has been enhanced by a renewed and spreading consciousness of individual rights. When we read the charter today, we are more than ever conscious that its aim is to protect individual human beings, not to protect those who abuse them.16






The International Commission on Intervention and State Sovereignty (ICISS) agreed with both Deng and Annan and, building on the sovereignty as responsibility thesis, concluded that
Thinking of sovereignty as responsibility, in a way that is being increasingly recognized in state practice, has a threefold significance. First, it implies that the state authorities are responsible for the functions of protecting the safety and lives of citizens and promotion of their welfare. Secondly, it suggests that the national political authorities are responsible to the citizens internally and to the international community through the UN. And thirdly, it means that the agents of state are responsible for their actions; that is to say, they are accountable for their acts of commission and omission. The case for thinking of sovereignty in these terms is strengthened by the ever-increasing impact of international human rights norms, and the increasing impact in international discourse of the concept of human security.17






The ICISS definition of sovereignty implies that the authorities—both institutions and individuals—are responsible for the safety, well-being, and basic human rights of their people. They are also charged with the ultimate responsibility of ensuring that the apparatus of the state neither conspires nor colludes in harming or decimating the people.

Conversely, the Charter of the United Nations asserts that the sovereignty of the state cannot be impeded or interfered with by any other state or by the UN for that matter. According to Article 2(7): “Nothing contained in the present Charter shall authorize the United Nations to intervene in matters which are essentially within the domestic jurisdiction of any state.”18 By implication, neither the UN nor any other state has the right to interfere in any matter that is within the purview of the sovereign state. This rests on the basic assumption that the state has a right to make its own policies, create and adjudicate its own laws, and undertake to do what is required to ensure internal cohesion. This arcane interpretation of sovereignty makes the concept of international accountability and the responsibility of the state to its population problematic.19 Although recognizing the state as the primary actor in international affairs, Article 2(7) imputes an assumption that all member states of the UN would act in the common interests of their peoples and the international  community, an assumption that is far removed from the reality of the six decades since the organization was founded. The one caveat in Article 2(7) is that state sovereignty does not preclude or exclude the obligations of a state in which the UN has decided to apply enforcement measures.

It is important to examine the nuances of sovereignty for the following reasons:1. The UN Charter addresses states as unit actors in international relations. Thus, the Charter protects state sovereignty and does not authorize intervention in the state.

2. The authors of the Charter did not foresee a world of ethnic and communal conflict within states and, for that matter, state collapse. Therefore, they had no reason to think the UN would debate intervention in states, even for humanitarian purposes.

3. The reality today is that with the prevalence of intrastate, ethnic, and communal conflict, civilians are at risk, not from marauding invaders from other states, but rather from those who rule in the name of the sovereign people but who abuse the apparatus of the state.

4. One of the critical contemporary questions is how to prosecute sitting heads of state and government, thereby preventing them from further violating their people and holding them ultimately accountable for their crimes against humanity.



Although the scholarship in political and international relations theory has progressed, the norm in international law has remained static. The Westphalia and Montevideo standard remains intact, with the possible exception that there is some greater emphasis on international accountability and external constraint on the state’s exercise of power. However, that norm is largely influenced by the dynamics of power relations, ideology, and the orbit of a satellite state in the global power system.

The legal concept of sovereignty, supposedly derived from Westphalia, does not, however, adequately address either the responsibility of the state to its population or the constraints placed on states by the multilateral system, nor does it recognize the enormous contradictions between the legal standard and the realities of collapsed and quasi-states. Robert Jackson noted that sovereignty in many postcolonial states is based on “self-determination and development entitlements,” with the consequence that “many Third World governments [are] classified as inadequate protectors of human rights.”20 The Jackson thesis raises a broader question: Is the Westphalian sovereignty legitimate in the first place? Andreas Osiander contended that it is not. According to Osiander, Westphalia is an erroneous assumption of sovereignty, in which the treaty merely affirmed the agreement among parties to cooperate with each other. Moreover, according to Osiander, state sovereignty is really a twentieth-century concept based more on belonging and the projection of power than on the nuances of Westphalia.21


Examining the evolution of sovereignty as a political idea and legal norm is critical to this discussion because of the intervention of international criminal law into the affairs of what have become nominal states. The reality of state collapse, as manifested in protracted internal wars, whether on ideological, ethnic, or economic grounds, has brought to the forefront the imperative of protecting the most vulnerable populations, especially women and children. The stark reality is that in Sierra Leone, gunmen representing the economic interests of warlords could ask civilians to choose between “short sleeves” and “long sleeves” prior to being amputated in the war for diamonds is indicative of the absolute failure of the state to protect its people, its most vulnerable, and minority ethnic groups.22


The issue, then, is not the state but rather governments or those who claim authority and power to govern, invariably in the name of the people but often not in the interest of the people. As Ramesh Thakur and Vesselin Popovski have pointed out, “Human rights can be violated most cruelly, pervasively and systematically  by governments.”23 There is, therefore, an imperative to establish judicial institutions that protect civilians on an international level when their states and governments fail them.


3. Legislating Crimes Against Humanity After Nuremberg and Tokyo 

The decades after Nuremberg and Tokyo saw the specter of internal conflict in which systematic violations of human rights, massacres, genocide, ethnic cleansing, and rape were not uncommon. From the Great Leap Forward and the Cultural Revolution in the People’s Republic of China in the 1950s and 1960s through the Biafra conflict in the mid-1960s to the Cambodian genocide in the late 1970s, those in control of the state have not hesitated to use its full power against the civilian population.

It is important to note that the main focus of the Nuremberg Tribunals was not the crimes against humanity for which they have been given credit. Rather, as Michael Marrus has pointed out, crimes against humanity were classified as Count Four (after the Common Plan or conspiracy, crimes against peace, and war crimes).24 This was based on Article 6 of the Charter of the International Military Tribunals, which prioritized the crimes “coming within the jurisdiction of the Tribunal” as, first, crimes against peace, then war crimes, and finally, crimes against humanity.25 The Statement of the Offense contended that all the defendants committed crimes against humanity “in execution of a common plan and conspiracy to commit ... War Crimes”; in other words, crimes against humanity were categorized as offenses committed as part of the common plan or conspiracy for which the Nazi Party was responsible.26 During the Nuremberg Tribunals, crimes against humanity comprised, according to the Statement of the Offense, murder, extermination, enslavement, deportation, and other inhumane acts committed against the civilian populations before and during the war, as well as persecution on political, racial, and religious grounds in execution of and in connection with the Common Plan mentioned in Count One.27


In specific terms, there were three elements that made Nuremberg and Tokyo significant. First, the individual, acting as representative of the state, was held personally responsible for his or her actions in planning and/or executing international crimes.28 Second, the classification of crimes against peace, war crimes, and crimes against humanity as international crimes meant that state sovereignty was superseded by such crimes and could not be used to avoid prosecution. Third, act of state could not be used as a defense by someone being prosecuted for international crimes, nor could status as a mere subordinate. Preeminent legal scholar Antonio Cassese has pointed out that the Nuremberg and Tokyo Tribunals “marked a crucial turning point” in international criminal law for two reasons. First, two new categories of crimes were established: crimes against peace and crimes against humanity. Second, until 1945 “senior state officials had never been held personally responsible for their wrongdoings.”29 In setting an important precedent, the Report of the Tribunal asserted that “the very essence of the Charter [of the International Military Tribunal at Nuremberg] is that individuals have international duties which transcend the national obligations of obedience imposed by the individual state.”30 This conclusion was based on the crucial and pivotal observation that “Crimes against international law are committed by men, not by abstract entities, and only by punishing individuals who commit such crimes can the provisions of international law be enforced.”31 Beyond this, as Michael Biddiss has pointed out, “there was a hope that the achievements of the IMT would help to lay the foundations for some form of permanent court capable of dealing effectively with violations of international criminal law and of being able to act promptly, irrespective of the specific location of the offences and of the particular national or other loyalties professed by those alleged to have perpetrated them.”32 Beyond this, the IMT, according to Martin and his colleagues, “marked a watershed in the conceptual  and institutional development of international human rights and humanitarian law. The treaty law creating and governing the IMT wove together all the different and separate strands of the nascent international human rights and humanitarian law,” including individual standing and liability, treatment of aliens, prohibition of discrimination against national minorities, the outlawing of slavery, and “even the use of natural law for recognizing international crimes where customary international law arguably had been less than clear.”33


More broadly, the International Military Tribunals in Nuremberg and Tokyo established a moral imperative. The victorious powers demonstrated that they possessed the political will to prosecute crimes against humanity—crimes that had hitherto been committed but not prosecuted as international crimes. Beyond this, Nuremberg and Tokyo represented an effort to give substantive meaning to the mantra “Never Again”—that such inhumane acts committed on “political, racial or religious grounds” would never again be allowed to occur without penalty. At the same time, the victorious powers set themselves up as the arbiters of such international crimes, a position they essentially carried on as the Permanent Five Members of the UN Security Council. Although Nuremberg and Tokyo were successful in prosecuting and punishing many of those responsible for crimes against humanity, systematic crimes against humanity remained a feature of state control and state collapse over the next half-century. The dynamics of superpower geopolitics during the Cold War were powerful obstacles to both preventing and prosecuting crimes against humanity.

The achievements of Nuremberg and Tokyo were, however, short-lived. Although in the decades after World War II a number of international conventions and treaties were entered into under the auspices of the UN that proscribed acts and categories of acts as violations of human rights, little was done to prosecute the architects and executors of systematic crimes against civilians that had been outlawed by the Genocide Convention 1948 or by the Geneva Conventions 1949. Louis Henkin has suggested that the significance of Nuremberg and Tokyo, as with the Genocide and Geneva Conventions that quickly followed, may have been that the great powers “agreed to outlaw only what no longer exists for them ... or what they cannot conceive of as relevant to them.”34 Madoka Futamura was more optimistic when she noted that “While they had not been implemented internationally, principles derived from the Nuremberg Trial surely had some normative impact on post–Second World War international relations.”35 However, Futamura also observed that
The legacy of Nuremberg during the Cold War was rather ambiguous and ambivalent. While international humanitarian law and human rights law developed immensely based on principles set out by the Nuremberg Tribunal, states were reluctant to resort to the Nuremberg precedent; there was no international war crimes tribunal established thereafter to prosecute war crimes and crimes against humanity. The underlying belief was that strictly following the Nuremberg precedent would threaten state sovereignty and the non-intervention principle, on which international peace and security rested.36







4. The Role of the United Nations Genocide Convention 

The postwar reality was that there was a great reluctance on the part of the United Nations, especially the Security Council, to intervene in countries in which there was evidence of systematic crimes against humanity, even genocide. Beyond this, according to Steven D. Roper and Lilian A. Barria, “the major problem with these and other human rights accords was the absence in the text of any specific obligation for states to prosecute and punish human rights violators.” 37 In short, whereas Nuremberg and Tokyo were processes that punished leaders of  states for egregious crimes against humanity, the legislative acts of the UN in the period immediately after the war omitted institutions that were authorized and competent to prosecute such crimes.

Consequently, the Genocide Convention, a product of the UN, was severely limited in five ways. First, it ceded prosecution of genocide and crimes against humanity to states. This meant that the very states responsible for genocide and other crimes against humanity were somehow expected to prosecute themselves for such crimes, which was rather unlikely given that arguably almost every state had engaged in crimes against humanity at some point. Even the United States—one of the sponsors of this new regime—could have been held responsible for crimes against humanity because of segregation, denial of the franchise, and other violations of basic human rights. As Jack A. Goldsmith and Eric A. Posner have noted, “No liberal democracy is beyond human rights reproach.”38 Second, the convention did not set out mechanisms for how to identify the committing of crimes, to investigate those crimes, or to prosecute such crimes. Third, there was no judicial apparatus, such as a permanent court, to prosecute crimes against humanity. Fourth, although Nuremberg and Tokyo issued sentences to those found guilty, the Genocide Convention did not develop in legislative or broader legal terms a framework for sentencing those found guilty of crimes against humanity, including genocide. Finally, although Nuremberg and Tokyo asserted the principle that individual leaders have responsibilities that transcend national interests, the vital political will to prosecute such leaders was clearly absent, as evidenced by events in Biafra in the 1960s and Cambodia in the 1970s.

The Cold War era was replete with protracted wars over sovereignty and governance that occurred to the detriment of nationals of the colonies or states. Throughout this era, the superpowers and their allies in Europe and Asia supported political organizations and military regimes that repeatedly violated the basic rights of human beings but did not violate the Genocide Convention to the letter. National liberation movements in Africa fought bitter protracted wars throughout the 1970s and 1980s for political and economic control that were fueled by the geostrategic ambitions of both the Soviet Union and the United States. China and the United States confronted each other through proxies in Indo-China during the 1960s and 1970s. Concurrently, the United States was wrapping up a bitter protracted war in Vietnam, in which they carpet bombed the north but ultimately lost the war. In the 1970s much of Latin America erupted with bloody coups and over a decade of “dirty wars.” Vanguard movements in Angola and Mozambique fought against enemies backed by apartheid South Africa. Although throughout these struggles there were episodes of systematic crimes against humanity and war crimes, there was little political will to prosecute, and more important, the vital judicial institutions and procedures were not yet adequate or existent.

At the same time, European institutions of government in Africa disintegrated or failed to protect the sovereign people from governments themselves. Governments starved civilians to gain political power in defense of the sovereign state, as occurred in Biafra in the mid-1960s, which one scholar has termed “a noticeable omission.”39 Idi Amin, president of Uganda, unceremoniously expelled the entire population of Asians in 1972. The most dramatic episode during the Cold War was, arguably, the Cambodian genocide, during which over 1.6 million people were killed by the Khmer Rouge (although some sources estimate fatalities as high as 3.42 million).40 The United States, United Kingdom, and the People’s Republic of China supported the recognition of Pol Pot and sought to ensure that the Khmer Rouge retained Cambodia’s seat at the United Nations, despite the mounting evidence of genocide.41 Cambodia, therefore, illustrates the impact of the complexities of the Cold War on episodes of genocide.42 At the same time, the stark reality was that genocide and other systematic crimes against humanity were prevalent, not in liberal democracies  in the industrial world but rather in the former European colonies in Africa, Asia, and Latin America. Finally, the very fact that interest in prosecuting crimes against humanity, including genocide, was revived after the Cold War is indicative of the role played by the superpower standoff in preventing progress toward universal acceptance of criminal responsibility of political and military leaders for crimes directed at civilians.

There were also issues germane to the language of the Charter of the United Nations. The norm of nonintervention in Article 2(4) underscored not only the notion of state sovereignty but also the reality that the architects of the organization did not foresee intrastate war, genocide, and state collapse.43 They proceeded on the assumption that the UN was a multilateral institution in which states represented their interests while working toward solving interstate issues, including conflict. As Erskine Childers and Brian Urquhart pointed out, the UN was “a blueprint for the post-war world” and the institutions which were to “save succeeding generations from the scourge of war.”44 The primacy of state sovereignty meant that even where regimes were clearly not representing their peoples and where they were complicit in systematic crimes against their own citizenry, such regimes were protected by the norm of state sovereignty, which violated the Nuremberg principles and contradicted “We The Peoples”—the Preamble to the Charter.


5. Reviving Prosecution Through Ad Hoc Tribunals 

The Berlin Wall was not the only symbol of the chasm between East and West that was taken apart by the sovereign people at the end of the Cold War. The protections enjoyed by state leaders gradually eroded as civil society in rich and poor countries alike demanded some greater say in international political decision making. Paradoxically, as the Cold War came to an end, so did the artificiality of the nation-state in much of Eastern Europe. The Baltic states quickly severed ties to Russia, as did the Central Asian states. Soon the movement spread to the Balkans, where the Yugoslav Republic was in its last days in the post-Tito era. By 1992 civil war was in progress, as Bosnia-Herzegovina declared independence from the former Yugoslav Republic, following Slovenia and Croatia. Massacres, “ethnic cleansing,” and forced deportation were soon identified as hallmarks of the Serbo-Yugoslav-Croat effort to prevent ethnically diverse Bosnia from asserting state sovereignty. Concurrently, Somalia imploded into open civil war with warlords confronting each other for total political control. Shortly thereafter, the world was shocked by the massacres that occurred in Burundi and Rwanda in 1994. This chapter focuses on the responses of the international community in general and the United Nations in particular, not the ethnic and political causes of conflict in Bosnia and Rwanda because these are not germane to this discussion.

Since 1993 a number of special or ad hoc tribunals have been convened to prosecute political and military leaders for crimes against humanity and war crimes. These have been:
• the International Criminal Tribunal for the Former Yugoslavia (ICTY) 1993;

• the International Criminal Tribunal for Rwanda (ICTR) 1994;

• the Special Court for Sierra Leone (SCSL) 2002;

• the Extraordinary Chambers for Cambodia (ECCC) 2003;

• the Special Tribunal for Lebanon (STL) 2005; and

• the East Timor Commission for Reception, Truth and Reconciliation (CAVR) 2002.





Although all these have had an important impact on international humanitarian law, this chapter places greater emphasis on the contributions of the ICTY and ICTR, while briefly discussing the SCSL and ECCC.

The Security Council established the International Criminal Tribunal for the Former  Yugoslavia in 1993.45 In setting up the ICTY, the Security Council expressed
its grave alarm at continuing reports of widespread and flagrant violations of international humanitarian law occurring within the territory of the former Yugoslavia, and especially in the Republic of Bosnia and Herzegovina, including reports of mass killings, massive, organized and systematic detention and rape of women, and the continuance of the practice of “ethnic cleansing,” including for the acquisition and the holding of territory.46






The Security Council resolved that the “sole” purpose of the ICTY was “prosecuting persons responsible for serious violations of international humanitarian law committed in the territory of the former Yugoslavia.”47 Critically, the Security Council recognized Bosnia-Herzegovina as part of the State of Yugoslavia and the conflict as an insurrectionary war, not as an independent state at war with the Yugoslav Republic.48 The resolution called on all states “to fully cooperate” with the Tribunal, thereby invoking the principle of enforcement. The ICTY came about in part because there was the political will within the Clinton administration to demand prosecution of leaders in the Bosnia conflict for war crimes and other crimes against humanity. As Sabrina Ramet noted, “As early as 16 December 1992, Acting Secretary of State Lawrence Eagleburger called for the establishment of a war crimes tribunal to try war criminals in the Bosnian war, specifying, among others, Serbian President Milošević, Bosnian Serb President Karadzic, Bosnian Serb commander General Ratko Mladic, Serbian Radical leader Vojislav Seselj, and paramilitary leader Zeljko Raznjatovic (“Arkan”).”49 Ramet noted that “[a] specific feature of the Bosnian war [was] the incidence of organized systematic rape—or rather, forced impregnation, since pregnancy was a conscious goal of the Serbs.”50 The scope of crimes against humanity, then, was broadened to prosecute sexual violence that was intended to destroy a population, humiliate entire families, and wreak a certain level of fear among citizens. Thus, the ICTY was intended to inquire into and prosecute crimes that extended beyond what were traditionally considered the essence of crimes against humanity.

Prosecuting the genocide in Rwanda posed a slightly different challenge for the United Nations. 51 As Michael Barnett has pointed out, the UN was faced with the embarrassment of its own culture, one that “could make nonintervention not merely pragmatic but also legitimate and proper—even in the face of crimes against humanity.”52 In adopting Security Council Resolution 955 (1994), which established the ICTR, the Council “expressed grave concern at the reports indicating that genocide and other systematic, widespread and flagrant violations of international humanitarian law have been committed in Rwanda” and classified the reports as a threat to international peace and security.53 Based on a “request from the Government of Rwanda,” the Security Council therefore resolved “to establish an international tribunal for the sole purpose of prosecuting persons responsible for genocide and other serious violations of international humanitarian law committed in the territory of Rwanda and Rwandan citizens responsible for genocide and other such violations committed in the territory of neighboring States.”54 The purpose was to prosecute genocide, recognizing that the Hutu government intended to destroy the Tutsi population. Moreover, the Security Council did not confine the work of the Tribunal to events in Rwanda; rather, it included events in neighboring states, thereby significantly expanding the domain of the ICTR. The point was not that non-Rwandans were complicit but that the Hutus responsible for the genocide had fled to neighboring countries, especially Eastern Zaire. There were two differences between the circumstances that gave rise to the ICTY and ICTR. One was that there was political will within both the Security Council and the European Union to monitor and enforce the embargo on Bosnia and Serbia. However, France, a permanent member of the Security Council, continued to ship weapons, including firearms, to the  Hutu Interahamwe—the militia responsible for carrying out the genocide—in Rwanda in violation of the Security Council embargo.55 Another was that the UN Security Council moved rapidly to embargo Bosnia and authorize NATO to intervene, whereas in Rwanda the Security Council moved to withdraw much of the monitoring mission and thereby virtually condoning the genocide.

However, the Security Council moved decisively to establish the ad hoc tribunals needed to prosecute the crimes that occurred in both places and emphasized enforcement in resolving that all states were to “cooperate fully with the Tribunal.” More recently, a UN Security Resolution 56 established special courts to prosecute crimes that have occurred since the Rome Statute came into effect in 2001. Arguably, the most notable is the Special Court for Sierra Leone, which at present is prosecuting Charles Taylor, former president of Liberia, for crimes against humanity.57 Investigated by the Office of the Prosecutor at the ICC, the case against Taylor is based on his conduct of hostilities first as a warlord and then in his official capacity in Liberia, and it holds that he “is individually responsible” for crimes against humanity, including rape, slavery, terrorizing the civilian population, burning of private property, and the unlawful killing of civilians.58 Some of the crimes were, according to the prosecutor, violations of the Rome Statute, whereas others were violations of the Geneva Conventions.

Then, in 2003 the UN General Assembly adopted two resolutions that authorized the establishment of the Extraordinary Chambers for Cambodia, which was charged with investigating and prosecuting the surviving leaders of the Khmer Rouge movement. 59 Financed by the United Nations, the purpose of the court is to investigate and bring to trial “senior leaders of Democratic Kampuchea and those who were most responsible for the crimes and serious violations of Cambodian penal law, international humanitarian law and custom, and international conventions recognized by Cambodia, that were committed during the period from 17 April 1975 to 6 January 1979.”60 This court began proceedings in 2009.61


The international tribunals are afforded significant latitude beyond cooperation with and service to the states in which crimes have occurred. They are able to request—and expect—the cooperation of states in identifying, locating, arresting, or detaining persons; gathering evidence; and surrendering or transferring the accused. 62 Although there is an implication of cooperation, the capability of tribunals to request and expect assistance from other states is at one level a return to the Nuremberg principles and, at another level, an assertion of a mandate from the international community that can have the effect of superseding the powers and authority of the state.

There are, however, limitations to the work of ad hoc and special tribunals. Foremost is that they are appointed by the UN Security Council or the UN General Assembly and are, as such, politically motivated. They are not the product of independent investigation and referral for the purpose of prosecution. As has been pointed out in the case of the ICTY, the United States advocated prosecution of the Bosnian-Serb and Serb leaders for crimes against humanity, including genocide and war crimes. Another limitation is that they are the product of a degree of selectiveness. As Thakur and Popovski pointed out, “The international criminal tribunals have been ad hoc and ex post facto, set up to try limited numbers of individuals for specific activities, in specific situations and specific regions. They therefore suffer from particularism.” 63 However, the special tribunals have successfully hastened the removal from office of state leaders against whom charges have been laid. For example, the overthrow of Slobodan Milošević and Charles Taylor, respectively, was, arguably, triggered by the intent to prosecute them for crimes against humanity and war crimes.64


The ad hoc tribunals of the 1990s were interim measures while the international community, including nongovernmental organizations and other representatives of civil society, negotiated a  permanent international court for investigating and prosecuting international crimes, including crimes against humanity.


6. The International Criminal Court 

The signing of the Rome Statute that established the International Criminal Court in 1998 was a landmark event in international criminal and humanitarian law. The final vote that approved the Agreement and created the court was 120 states in favor, 7 opposed (the United States, Israel, China, Iraq, Sudan, Yemen, and Libya), with 21 states abstaining.65 As of January 2007, 104 states had ratified the Rome Statute, including 26 of 29 members of NATO as well as Afghanistan, Australia, Colombia, Central African Republic, Democratic Republic of Congo, Georgia, Peru, and Uganda. Those not ratifying the treaty include Chile, China, India, Indonesia, Iran, Israel, Pakistan, Russia, Rwanda, Sudan, Syria, and Zimbabwe.66 The negotiation process saw three groupings of states: the “like-minded states” (which included a wide array of states in the developing world, Scandinavia, and the European Union, and was led by Canada and Australia, supported by the United Kingdom and France, and aided by a number of nongovernmental organizations); other permanent members of the UN Security Council (the United States, Russia, and China); and the nonaligned group, which included Barbados, Dominica, Jamaica, and Trinidad and Tobago, and insisted on including the crime of aggression and drug trafficking.67 The apparent convergence of positions of the states that oppose (and continue to oppose) the International Criminal Court says less about the credibility of the Court than about the role of geopolitics, international human rights, and humanitarian law in the foreign policies of those states.

The Preamble to the Rome Statute of the International Criminal Court (ICC) asserts that the signatories were determined “that the most serious crimes of concern to the international community as a whole must not go unpunished and that their effective prosecution must be ensured by taking measures at the national level and by enhancing international cooperation.”68 Although one is not certain about the broader intentions of the states that negotiated the Rome Statute in 1996 or the UN General Assembly, the president of the ICC, Judge Philippe Kirsch, told the UN General Assembly in 2007 that
Throughout the course of history, genocide, crimes against humanity and other serious international crimes have not arisen spontaneously. Rather, these crimes have occurred—and continue to occur—in the context of complex political conflicts. More often than not, there were attempts to resolve such conflicts through expedient political compromises. More often than not, these compromises ignored the need for justice and accountability. And more often than not, expedient political solutions which ignored the need for justice unraveled, leading to more crimes, new conflicts and recurring threats to peace and security. The International Criminal Court was created to break this vicious cycle of crimes, impunity and conflict. It was set up to contribute to justice and the prevention of crimes, and therefore to peace and security.69






In a number of respects, the principles guiding the ICC resemble the precepts that underlay the IMT at Nuremberg and Tokyo, especially the notion that the individual is ultimately responsible for state policy. Thus, personal responsibility of state leaders was restored as a principle that transcended the constraints of state sovereignty. An individual could not offer as defense that he was either acting as a mere subordinate or representative of the interests of the state or sovereign. Article 27 of the Rome Statute asserts that “This Statute shall apply equally to all persons without any distinction based on official capacity. In particular, official capacity as a Head of State or Government, a member of a Government or parliament, an elected representative or a government official shall in no case exempt a person from criminal responsibility under this Statute, nor shall it, in and of itself, constitute a ground for reduction of sentence.” Furthermore, Article  28 establishes the crime of omission, which is deemed to be as important as the crime of commission. The implication is that Article 27 makes the failure to act in defense of the vulnerable as much a crime as an act against the vulnerable. Morrison noted that
there has been a defining and broadening of the concept of individual criminal responsibility so that anyone in a position of responsibility, military or civilian, may be liable for acts and, increasingly, omissions. The liability does not simply depend on rank and any chain of command [although it may well do] but devolves down to unjustified individual acts and can be applicable in instances of war crimes, crimes against humanity and genocide including conspiracies and attempts.70






Beyond this, the ICC represents a permanent independent international court charged with the responsibility of investigating and prosecuting genocide, crimes against humanity, war crimes, and crimes of aggression. Finally, the ICC represents the embodiment of legal positivism: that international human rights and humanitarian crimes are to be prosecuted because they are determined to be wrong by an international community whose evolution has arrived at a critical juncture at which it accepts a notion of universal application of legal principles, and even, perhaps, the application of jus cogens to prosecuting international human rights violations that are considered the most heinous crimes.

The Rome Statute, in seeking to establish the ICC as an independent judicial body, provides for four means by which matters can be referred to the court for investigation and or prosecution:
• A state “in which one or more crimes within the jurisdiction of the Court appear to have been committed” (Article 14);

• The Office of the Prosecutor based on evidence transmitted to the Prosecutor or authority from the Court (Article 15). The Office of the Prosecutor is also authorized to “act independently as a separate organ of the Court” (Article 42);

• The UN Security Council (Article 53); and

• nongovernmental organizations and other groups representing civil society (Article 15).





Integral to the ICC is the principle of complementarity. According to the Preamble to the Rome Statute, the ICC “shall be complementary to national criminal jurisdictions.”71 Complementarity is laid out as a central feature of the administration of justice in the establishment of the ICC and is based on recognizing the state as the unit actor both in adjudicating its judicial issues and in international affairs. Thus, the state has primary responsibility for prosecuting its nationals for crimes against humanity and war crimes. Both the ICC and ad hoc tribunals will prosecute only when the judicial apparatus is absent from the state. Hence, the ICC does not seek to impose its judicial process and procedure on the sovereign state but rather holds it as an option when the apparatus of the state fails its people. The Rome Statute identifies four circumstances in which the ICC cannot admit a case:a. The case is being investigated or prosecuted by a state that has jurisdiction over it, unless the state is unwilling or unable to carry out the investigation or prosecution genuinely;

b. The case has been investigated by a state that has jurisdiction over it and the state has decided not to prosecute the person concerned, unless the decision resulted from the unwillingness or inability of the state to prosecute genuinely;

c. The person concerned has already been tried for conduct that is the subject of the complaint, and a trial by the Court is not permitted under article 20, paragraph 3;

d. The case is not of sufficient gravity to justify further action by the Court.72 



Lijun Yang noted that “One of the most important roles of the principle of complementarity  is to encourage the State Party to implement the provisions of the Statute, strengthening the national jurisdiction over those serious crimes listed in the Statute.”73 Thus, one finds that the United States has prosecuted its nationals for war crimes during the invasion and occupation of Iraq, whereas the Special Court for Sierra Leone is prosecuting Charles Taylor, former president of Liberia, for war crimes and crimes against humanity.

The Rome Statute also imposes specific and definite penalties consistent with the classification of its domain as the most egregious crimes. According to Article 77, the maximum penalty is a life term not exceeding thirty years, and the minimum is either a fine or forfeiture of goods, property, and assets “derived directly or indirectly from the crime.”74


Yet the ICC, like the goals of international human rights and humanitarian law, remains an ideal, and the broader referral process is filled with loopholes that diminish the power of the Court to actually prosecute political and military leaders who violate the vulnerable in their countries. First, the provision in the Rome Statute that states refer matters to the Court based on the principle of state sovereignty is almost futile. As has been shown in so many cases, it is near impossible for states and regimes to accept culpability even in the face of the most egregious crimes against humanity, including war crimes and, for that matter, genocide. The issue is really not the state but rather the actions of the regime. A regime that is intent on exploiting cultural cleavages to pursue its own manifesto will appropriate means by which to do so violently and to the detriment of its people. As Payam Akhavan put it in the context of Yugoslavia, the intent to destroy a population “is the consequence of a deliberate resort to incitement of ethnic hatred and violence as an expedient instrument by which elites arrogate power to themselves.”75 Furthermore, Mark Drumble argued that although “perpetrators of mass atrocity are not a uniform group,” they are led by “conflict entrepreneurs: namely, those individuals who exacerbate discriminatory divisions, which they then commandeer. Among their goals is to acquire and retain political power.”76 In short, mass atrocity is not the product of seething intercultural cleavages that erupt spontaneously; rather, based on the historical record, it is planned and executed by those who see a vested political and possibly economic interest in destroying a population to maintain or retain power.

Second, reliance on the UN Security Council for referring matters to the ICC is flawed. As has been seen recently in Zimbabwe and Sudan, the Security Council is very reluctant to refer matters to the ICC for investigation and prosecution. Great power politics continues to be pervasive in the central organ of the UN responsible for maintaining international peace and security. The notion that Russia and China are defending the sovereignty of Sudan is questionable when the issue is really the evidence of collusion between the regime and the Janjaweed in persecuting, raping, and mass murdering ethnic Darfuris.

Third is a temporal issue. So often (with the exceptions of Rwanda and the former Yugoslavia) prosecuting crimes against humanity occurs decades after the fact, by which point those responsible for such crimes are either dead, aged, or incapacitated. For instance, Pol Pot, the leader of the Khmer Rouge, died before prosecution. The prosecutor at the ICC withdrew charges against Foday Sankoh, the notorious leader of the Revolutionary United Front—despite the substantial evidence against him—upon his death and years after his crimes were committed against the people of Sierra Leone. Moreover, crimes have to be committed for indictments and prosecutions to occur, which means that millions of innocent people are killed, maimed, raped, and otherwise violated before the violators are either brought to trial or evade prosecution.

Fourth, it has been nearly impossible for the ad hoc tribunals or the ICC to prosecute sitting heads of state. Invariably, leaders first have to be removed from office before they can be summoned to appear before the Court. This was the case with Slobodan Milošević and Charles Taylor, and it is also the case with Omar al-Bashir. Whereas municipal law in the liberal democratic state assumes that the head of state or government  is equal to all others under the law, international law assumes that the sovereign cannot be prosecuted due to his or her status as representative of the sovereign state.

Fifth, the United States, Russian Federation, and the People’s Republic of China—three permanent members of the UN Security Council—have refused to ratify the Rome Statute. This makes incomprehensible the notion that states that are not parties to the Statute will refer matters to the Court. Moreover, the seeming division between the liberal democratic states of the West, which are more culturally diverse and more willing to engage in collective social introspection to remedy divisions of the past, and authoritarian states of the East and South is problematic. Finally, there remains division between those states that subscribe to positivism and those that hold on to realism in international law and politics. At one level of analysis, the “like-minded” states have relinquished their claim of sovereignty superseding international obligations in the interest of an international criminal regime that holds all states and leaders to a common standard based on Nuremberg principles. At another level of analysis, the global power play has the most powerful states defending dispensation in which their leaders were immune from prosecution. This constrains the ICC in universally applying international criminal law and the Nuremberg principles.

Of importance in discussing the role of the ICC in prosecuting crimes against humanity and defending the dispossessed is the central role played by nongovernmental organizations and other representatives of civil society in negotiating the Rome Statute. David Wippman pointed out that “most of the 300 or so NGOs present in Rome” regularly caucused with the “like-minded states.”77 The central role played by NGOs in negotiating the Rome Statute has become emblematic of their involvement in representing the dispossessed.78 NGOs have become a transnational check on sovereign states, pressuring them to subscribe to human-rights norms and standards as well as actively and aggressively pursuing the prosecution of state leaders who violate their peoples. NGOs are now integral to the establishment, working, and monitoring of the international judicial process, especially in furthering international human rights. They were instrumental in gathering evidence for the indictment of Omar al-Bashir, president of Sudan, and in the Rwanda trials. Their work is tangible, invaluable, and recognized in the trigger mechanism that the Rome Statute provides for investigation and prosecution


7. Current and Future Challenges 

Current and future challenges are both legal and geopolitical. Although there is some overlap, an effort will be made to distinguish between them. At the center of the legal conundrum is the issue of prosecuting a sitting sovereign, head of state, or head of government. Often regarded as the symbol of sovereignty and normally immune from prosecution while in office, the head of state or government is now culpable under Article 27 of the Rome Statute, which makes one holding a public office no longer immune from criminal prosecution. That means that a head of state or government who enjoys the support of the majority of the population, as did Hitler, nonetheless has to be removed from office and has to be made available to the ICC by the state. This was the case with Slobodan Milošević in Serbia and is currently the case with Omar al-Bashir of Sudan. Milošević was removed from office by a public uprising, and the successor regime handed him over to the ICTY for prosecution. Furthermore, the procedure for referring matters for investigation and/or prosecution is also flawed. Relying on the UN Security Council for referral, arguably because of the power of enforcement, is optimistic at best. For instance, the response of the People’s Republic of China and Russia when the Office of the Prosecutor at the ICC transmitted a warrant for the arrest of President al-Bashir to the Security Council was indicative of the power of divisions, not of consensus, in the Security Council.79


Political, especially geopolitical, issues are, arguably, the more critical for three main reasons.  First, there remain concerns among G-77 states about the intent and power of the ICC, especially as it seems to be more inclined to investigate and prosecute political and military leaders in Third World countries. This was, arguably, the reason why the African Union was willing to offer a shield to President al-Bashir in 2009 after the ICC issued an indictment of him and a warrant for his arrest.80 Second, permanent members of the UN Security Council are determined to offer protection to proxy heads of state who are indicted by the ICC. Again, this was manifest in China’s and Russia’s decision to announce their intention to veto any draft resolution that would have referred prosecution of President al-Bashir by the ICC when he was indicted in 2008.81 Third, three permanent members of the UN Security Council—the United States, the People’s Republic of China, and the Russian Federation—continue to be reluctant to ratify the Rome Statute. Although this ambivalence does not undermine the integrity and effectiveness of the ICC, it does draw into question the commitment of these three powerful states, which claimed responsibility for maintaining international peace and security, including justice for all peoples, to the very principles that underlie the United Nations and the norm of international justice. Their reservations remain far from convincing in that, whereas they reserve a right to support and even initiate ad hoc tribunals that have the potential to be arbitrary in their scope, they reject a permanent international criminal court whose responsibility is to protect the most vulnerable people of the world, which is in total opposition to the idea that the UN Charter opens “We the Peoples.”


8. Conclusions 

International criminal law has come a long way since the end of World War II. The very idea that political leaders could be prosecuted for crimes against their citizens was unheard of before 1945 and came into being in the face of the most dramatic and intense episode of genocide the world had seen up to that point. The International Military Tribunal at Nuremberg made a bold statement in asserting that leaders of the state have responsibilities and obligations to their peoples and the community of nations that supersede and transcend the laws of their states. After all, they have the power to make and adjudicate laws within their borders to the detriment of their populations (and to the absolute detriment of their populations in autocracies), especially toward the most vulnerable minorities. The significance of the IMT statement lay in its assertion that the international community has a responsibility to hold such leaders to standards set down in international law. In so doing, the IMT laid the groundwork for a legislative and prosecutorial approach to accountability for crimes against humanity. Moreover, the IMT established a foundation for transnational justice that was based on the notion of the absolute responsibility of political and military leaders for policies and laws made in the name of the people such that, when domestic judicial institutions fail to hold these leaders responsible, international institutions will do so based on international statutes adopted by the global community of states.

During the Cold War, systematic crimes against humanity were committed in the name of political ideology and without accountability. The bipolar system, which worked to the benefit of the permanent five members of the UN Security Council, afforded impunity to autocrats and military leaders in much of the postcolonial world, who sacrificed their peoples in pursuit of absolute political power. There was concurrently a conspicuous contradiction between the numerous human rights treaties entered into by states and regimes and the utter disregard for the lives and well-being of the most vulnerable civilians. As absolute power corrupted, the vital transnational legal and judicial institutions needed for accountability were conspicuous in their absence. The political will to investigate and prosecute was simply not there.

The post–Cold War era ushered in a new period of civil war, ethnic conflict, and state collapse that resulted in massive crimes against humanity in such countries as Sierra Leone and Liberia, Rwanda and the Former Yugoslav Republic.  However, many responsible political actors across the globe were newly determined to hold both heads of state or government and warlords responsible for their crimes and persecuting their peoples. The UN Security Council authorized regional and ad hoc tribunals to investigate and prosecute to the full extent of international criminal law.

Concurrently, the international community negotiated and adopted a new set of legal norms and standards that essentially invoked the Nuremberg principles by, finally, establishing a permanent international court of criminal law. The resulting Rome Statute lent credence to the International Criminal Court and paved the way for systematic investigation and prosecution of political and military leaders for crimes against humanity. However, the Rome Statute and ICC are not without a measure of controversy. Three of the five permanent members of the UN Security Council have, to date, not ratified the Rome Statute, but that has not deterred the Court from pursuing its mission. The success of the Court lies in its will to aggressively prosecute officials of the state and warlords.

Holding heads of state or government, military leaders, and warlords responsible for crimes against humanity remains an ideal, but international criminal and humanitarian law has made significant strides in establishing norms, standards, and procedures for judicial activism. Founding the International Criminal Court represented a will to build on the Nuremberg first principle that an official of the state has duties that transcend state law, and immunity cannot be sought because of official office or military command when civilians are deliberate victims of crimes against humanity.
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We had “a teachable moment” on July 17, 2009 when Sergeant James Crowley arrested Harvard Professor Henry Louis Gates in Boston. The incident showed how it is possible for both sides in a disputed sequence of events to be right. Intelligent and reasonable people who share a common experience can nonetheless interpret events differently and draw contradictory conclusions because we view events through the prism of our respective collective and individual historical narratives and life experiences. American police officers operate in a more hostile and life-threatening environment than their counterparts in other Western countries. For this reason, they are more heavily armed and operate with a different mind-set that prioritises securing compliance from a suspect over other considerations of politeness and nicety. Called to investigate a domestic break-in in progress, they will assume the worst until convinced otherwise and treat anyone on the premises as an offender. For their part, blacks, Hispanics, and other visible minorities have deeply ingrained memories and experiences of racial profiling. The racially differentiated statistics of those who have been stopped, charged, and convicted for all manner of offences—the popular phrase “driving while black” demonstrates the prevalence of this practice—are deeply disturbing as they illuminate the separate and unequal status of whites and nonwhites in the United States.

In responding to a concerned citizen calling the police about a suspected break-in, Crowley was doing his duty of protecting the property of a resident. For his part, Gates had just returned home from a long overseas trip, only to find his front door jammed. Annoyed and irritable, he entered through a back door and asked the driver to help him force the front door open. After having established that the person effecting forcible entry was indeed the legal owner and resident, Crowley was preparing to leave. There is no evidence he said anything racist or was discourteous to the professor. However, after having been accosted by a police officer demanding proof of identity, Gates was entitled to feel aggrieved at having to bow to white authority in his own home.

It is also possible for both parties to be part right and part wrong at the same time. This is why it is often said that the colour of truth is grey, not black and white. Gates was wrong to hurl charges of racial bias at the police officer in the absence of any evidence, seeing racial slights where none exist. In turn, Crowley was wrong to arrest Gates: Courtesy is a civic virtue, not a legal duty. Disrespecting the police is not “disorderly conduct” and does not warrant handcuffing and arresting a citizen; contempt of cop is not a crime.

Ascribing patterns of behaviour to groups based on assumptions of monolithic identity is  risky. For example, many whites were critical of Crowley’s behaviour and acknowledged the reality of racially segregated justice in the U.S. legal system and law enforcement practices. Conversely, several blacks criticised Gates for having overreacted against an officer doing his duty and also faulted President Barack Obama for rushing into judgment prematurely. Despite these individual variations, generalising at the group level is still possible. Proportionately, far more blacks and Hispanics than whites empathised and sympathised with Gates, for they share the same historical narrative and collective consciousness.1


Similarly, in world politics, at a certain level of analysis, it is possible to argue that in general, compared to the industrialised Western countries, developing countries are more suspicious of claims to a right of humanitarian intervention; more interested in justice among rather than within nations;2 more concerned about the root causes of terrorism such as poverty, illiteracy, and territorial grievances; more interested in economic development than worried about nuclear proliferation; and more committed to defending national sovereignty than promoting human rights.3


The fact that there are individual differences within developing countries and among Westerners neither negates nor invalidates the generalisation. To the extent that developing country viewpoints rarely get an airing, let alone a respectful hearing, in Western mainstream media Western publics and governments typically have a seriously distorted understanding of many international issues. Responding to the agenda-setting discourse by Obama on March 18, 2008 on race and politics in modern America, Nicholas Kristof noted that “the Obama campaign has led many white Americans to listen in for the first time to some of the black conversation—and they are thunderstruck.”4 To those from developing countries or with knowledge of their worldview, a similar chasm exists between the industrialised Western and the developing countries—the so-called global North and South—except the North has yet to listen in to the Southern conversation. At the 13th African Union summit of heads of government /state in July 2009, for example, Africa’s leaders agreed to denounce the International Criminal Court (ICC) and refuse to arrest and extradite to the ICC Sudan’s President Omar al-Bashir. Some of the leaders said that it was a signal to the West not to impose its ways on Africa.5


Furthermore, the nature of armed conflict has changed.6 Until the Second World War, war was fought between huge mechanised armies as an institution of the states system, having distinctive rules, etiquette, norms, and stable patterns of practices. Today’s wars, however, are mostly fought in poor countries with small arms and light weapons between weak government forces and ill-trained rebels. Disease and malnutrition resulting from warfare kill far more people today than missiles, bombs, and bullets.

For most Westerners, “war” has become a remote abstraction far removed from their daily experience. Not so for many developing countries, especially in Africa. The majority of armed conflicts involve challenges to national integration or to the government’s authority. Westerners are incapable of comprehending the framework within which their developing country counterparts must cope with such challenges; most developing country leaders can empathise with one another on this point. Although to Western minds intervening to stop the bloodletting restores order around the periphery, to developing countries international intervention is a direct threat to territorial integrity. Related to this, it is a terrible moral hazard to encourage ethnonational groups everywhere to demand independence and back it with violence that provokes state retaliation, which then promotes external intervention.

In this paper, I want to examine the NorthSouth divide with respect to the new global norm of the Responsibility to Protect (R2P) developed by the Canadian-sponsored but independent International Commission on Intervention and  State Sovereignty (ICISS) and unanimously endorsed at the world summit in 2005.7 In an interview with Time magazine, Liberia’s President Ellen Johnson Sirleaf, Africa’s first elected woman president, said, “Look at how we have gone from [a stance] of non-interference in our internal affairs to respect for the principle of the responsibility to protect.”8 Is R2P well meaning enough to be attractive because it promises to make a difference, yet so vague that it potentially threatens by being open to abuse? Is it in danger of falling prey to the fatal organisational paradox syndrome, where the effort to preserve the fragile diplomatic consensus in the international community is privileged over the call to protect vulnerable populations that led to the consensus being forged in the first place? That is, can the North-South consensus on R2P, necessary for the world to be able to translate R2P from noble principle to actual deeds, be stopped from fraying only at the cost of the integrity of R2P that neuters the will to act? Alternatively, is R2P a norm in search of a self-justifying crisis?

Ironically, although aspects of sovereignty are being progressively pooled and superseded in Europe where they originated, in constructing a borderless continent, some of its most passionate defenders are to be found among developing countries. The Nonaligned Movement—with 113 members, the most representative group of countries outside the United Nations itself—three times rejected “the so-called ‘right of humanitarian intervention’” after the Kosovo war in 1999 and the subsequent statements from UN Secretary-General Kofi Annan.9


This paper examines the normative contestation between North and South with respect to the so-called challenge of humanitarian intervention. It begins with a survey of views and opinions across the major developing regions in 2001 during the ICISS outreach exercise, describes the evolution and consolidation of the norm between 2001 and 2009, discusses some challenging test cases in Asia and the Middle East, and concludes with an analysis of the 2009 General Assembly debate on R2P.


The Divisiveness of “Humanitarian Intervention” 


General Bonaparte, following the footsteps of Alexander would have entered India not as a devastating conqueror ... but as a liberator. He would have expelled the English forever from India so that not one of them would have remained and ... would have restored independence, peace, and happiness to Asia, Europe, and to the whole world.... All the Princes in India were longing for French intervention.10




As the above quote shows, the practice of intervention and the belief that it is in the best interests of the natives who will warmly welcome and benefit from it has a long but not necessarily distinguished lineage. We no longer have wars, only “humanitarian interventions” that rest on assumptions of moral superiority. Some crises are privileged and securitised over others that are not, and this reflects the interests and perspectives of the powerful and the rich at the expense of the weak and the poor. The voiceless in the human rights “discourse” are the marginalised and powerless in the global power equation. In Europe, centralising states sought to bring order to their societies by claiming a monopoly on the legitimate use of force. Likewise, today, developing countries fear that in some sections of the West, the view that anyone but the legitimate authorities can use force has gained ground.

At one level, the developing countries’ attachment to sovereignty is deeply emotional. The most important clue to understanding their concerns is the history of Europe’s encounter with Arabs, Africans, and Asians. Even the deployment of moral arguments to justify imperialist actions in Iraq in 2003 had a direct structural counterpart in the British annexation of the Indian kingdom of Awadh (Oudh in its anglicized version) in the first half of the nineteenth century. As Partha Chatterjee noted,
What is remarkable is how many of the same arguments, including the evangelical fervour, the  axiomatic assumption of the mantle of civilisation, the fig-leaf of legalism, the intelligence reports, the forgeries and subterfuges and the hard-headed calculations of national interest, remain exactly the same at the beginning of the 21st century ... the liberal evangelical creed of taking democracy and human rights to backward cultures is still a potent ideological drive, and ... the instrumental use of that ideological rhetoric for realist imperialist ends is ... seen in Iraq.11






If I were to try to communicate and provide an explanation for the sense of passionate conviction behind some of the developing countries’ positions on the major contemporary controversies regarding the use of force overseas by the major Western powers, I would use strong and forceful language along the following lines:

“They” (the European colonisers) came to liberate “us” (the colonised natives) from our local tyrants and stayed to rule as benevolent despots. In the name of enlightenment, they defiled our lands, plundered our resources, and expanded their empires. Some, like the Belgians in the Congo, left only ruin, devastation, and chaos, whose dark shadows continue to blight. Others, like the British in India, left behind ideas, ideals, and structures of good governance and the infrastructure of economic development alongside memories of national humiliation. Should they be surprised that their fine talk of humanitarian intervention translates in our consciousness into efforts to resurrect and perpetuate rule by foreigners? That we look for the ugly reality of geostrategic and commercial calculations camouflaged in lofty rhetoric? Should we be mute accomplices when they substitute their mythology of humanitarian intervention for our narratives of colonial oppression? Do they think we do not remember or do not care, or is it simply that they themselves do not care?

At another level, the commitment to sovereignty is functional. State sovereignty is the bedrock principle of the contemporary international system that provides order and stability. The most important task on the agenda of the international community, therefore, should be not to weaken states nor to undermine the doctrine of state sovereignty but rather to strengthen the institutions of state to make them legitimate, help them empower people, uphold respect, and protect people’s rights.12



Asia

The Asia consultations were enriched by the many examples from within that formed the historical backdrop to the more abstract discussion, from Bangladesh and Cambodia in the 1970s to Sri Lanka and the Maldives in the 1980s and East Timor in the 1990s. The consultations were notable also for the sympathetic reception that we received for the reformulation of “humanitarian intervention” into the responsibility to protect, with the responsibilities to prevent and rebuild as integral components of it.

On balance, “the idea of humanitarian intervention has received a generally hostile response in Asia.” However, the reformulation of “humanitarian intervention” as the “responsibility to protect ... does not entirely succeed in separating the humanitarian imperative from the political and geopolitical constraints of a UN system that will remain dominated by the P-5.” 13 Yet Asia could face demands from several potential cases of intervention for human protection purposes: state breakup, breakdown, incapacity, complicity, or perpetration. The Asia-Pacific also contains at least four countries with the military capacity to launch interventions: China, India, Australia, and Japan.14


The hardest line against intervention was taken at the roundtable discussions in New Delhi and Beijing in June 2001.15 It was argued that humanitarianism is good, interventionism is bad, and “humanitarian intervention” is “tantamount to marrying evil to good.” In such a shotgun marriage, far from humanitarianism burnishing meddlesome interventions, it will itself be tarnished by interventionism.

A number of reasons were advanced for rejecting “the doctrine of humanitarian intervention.”  First, it was claimed that there is no basis for it in the UN Charter, which recognises only self-defence and the maintenance and restoration of international peace and security as legitimate grounds for the use of force. Second, the use of force for moral reasons is dangerous and counterproductive in its practical effects. On the one hand, it can encourage warring parties inside a country to be rigid and irresponsible in the hope of internationalising the conflict.16 On the other hand, it can facilitate interventions by those exploiting the cloak of legality for their own purposes. Both can cause or prolong large-scale killings. Third, there is an inherent conceptual incoherence. The individualistic conception of human rights in Western discourse is somehow mystically transformed into collective rights (the protection of groups of people) at the same time as the collective rights of the entire nation are still denied legitimacy. Fourth and finally, the inconsistent practice, the double standards, and the sporadic nature of Western powers’ interest in human rights protection—from the Middle East, Africa, Latin America, and Asia to Europe—shows that noble principles are convenient cloaks for hegemonic interests.

With respect to the agency for lawful authorisation, there was surprising consensus around the world on the central role of the UN. For China, as one of the five permanent members, self-interest restricts this to the paramount role of the Security Council. Elsewhere and especially in New Delhi, there was one additional argument made with some emphasis: If the Security Council was going to be making decisions on interventions as an evolutionary adaptation of the Charter, then the question of reforming its structure and procedures becomes vitally important. Otherwise, more frequent interventions launched by an unreconstructed Security Council would erode the global legitimacy of the UN rather than imbue the interventions with international legitimacy.

There was also general agreement that interventions cannot become the pretext for imposing external political preferences with regard to regimes and political and economic systems. Consequently, even though sovereignty may be violated, the cases justifying such action must be tightly restricted to such heinous crimes as genocide and mass murders,17 they must always be the option of last resort, they must be temporary, intervening forces must withdraw as soon as possible, their actions while inside the target country must be guided by considerations of political impartiality and neutrality between the domestic political contenders as well as strict fidelity to international humanitarian law, and, above all, they must respect and ensure the territorial integrity of the target state.18


Frequent and intensive interactions with Asian-Pacific analysts and officials from 2002–2004—at representative seminars that had several speakers on the podium19 as well as conversations that I led as the sole or keynote speaker as an ICISS Commissioner—led me to conclude that the majority who had not read the ICISS report were reluctant to accept the principal conclusions of R2P based on an instinctive resistance to the very word “intervention.” Conversely, among those who had read it, there was surprising sympathy and receptivity to its main thrusts and recommendations, with the sense that R2P was needed but ahead of its time.20



Middle East

The double standards criticism was raised most forcefully in the Middle East with regard to the Palestinians. Mohammed Ayoob has articulated the argument with characteristic forcefulness: “Israel’s continued occupation and the continuing armed assault against the Palestinians is already a breach of international security that makes it obligatory for the Security Council to intervene under Chapter VII of the charter.”21 Ambassador Omran el-Shafie of the Egyptian Council for Foreign Affairs expressed the dominant Arab belief that the Palestinians’ exercise of the right to self-determination had been met with “excessive and disproportionate force.” Yet he also acknowledged that internal armed conflicts can compel the government to use excessive force, and it was difficult to establish the  conditions under which this could justify international intervention.22


Others noted that the results of Western intervention had not always been beneficial and sometimes had aggravated the crises and created fresh problems. Many expressed reservations regarding the term “humanitarian,” saying it should never be associated with war. There was considerable support for the involvement of regional and civil society organisations in close coordination with the UN, particularly with respect to early warning and conflict prevention.23



Africa

Article 4(h) of the Constitutive Act of the Africa Union, adopted in Lomé on July 11, 2000, explicitly spells out the principle of intervention: the “right of the Union to intervene in a Member State” with respect to the commission of “war crimes, genocide and crimes against humanity.”24 One analyst calls this a shift from “humanitarian” to “statutory” intervention, wherein African states “have themselves accepted sovereignty not as a shield but as a responsibility.”25


There are many possible explanations for Africans’ increased willingness to accept intervention. Their greatest fear is state failure leading to humanitarian crises, whereas their sensitivity to intervention is less than it is for other continents. Asia and Latin America have been more successful in state consolidation, and for them, the trigger to intervention is more likely to be alleged human rights violations, on which there is far more international disagreement. Sovereignty is elusive in the African context of tensions and the polarisation between state and society. In effect, sovereignty has been “alienated” from society and restricted to an international relational dimension (the negative conception of noninterference rather than the positive one of enabling attributes and assets). Also, many weak African states lack empirical sovereignty, being subject instead to warlords, robber barons, gun and drug runners, and so on.26


The greater African openness to interventions may be explained also by recent African history. Far too many regimes had used the shield of sovereignty for their abusive records, treating people as objects rather than actors. In response, civil society groups had concluded that in the midst of egregious and massive atrocities and abuses, sovereignty should be subordinate to international concerns and humanitarian assistance. But they, too, were uncomfortable with the association of the term “humanitarian” with “war” and appreciative of the shift in terminology from “humanitarian intervention” to the “responsibility to protect” with preventive and postconflict peace building as integral elements.27


The more challenging question was not whether sovereignty should be an absolute shield but instead who has the authority to speak and act on behalf of the people when their sovereign interests are no longer represented by their own governments, when there is no functioning government at all, or when the government subjects minorities to extreme oppression in the name of the majority community. The important points were to ensure that interventions result from the explicit authority of a mandated multilateral organisation and to link them to a political strategy that allows for a strategic engagement with the country subject to intervention.


Latin America

In the twentieth century, Latin America was the most frequent target of intervention by its great and powerful neighbour to the north. The continent also had its share of rogue regimes (often backed by Washington) that brutalised their own people as recently as the 1970s and 1980s. The dual experience has shaped its response to the tension between sovereignty and intervention more sharply than in Africa and Asia.28


Chilean Foreign Minister Maria Soledad Alvear acknowledged that “humanitarian intervention” is one of the most controversial and hotly disputed topics on the international agenda that highlights “a disturbing vacuum in  our collective humanitarian system” in coping effectively with massacres and other tragedies. The fundamental ethical premise must be that solidarity unites human beings across borders. However, sovereignty is rooted in painful historical encounters, and many have understandable fears that generalising a supposed right to intervention could be abused by the great powers to launch unilateral interventions. The tension must be approached and resolved with sensitivity and caution. Soledad went on to state that “For Chile, the United Nations Charter constitutes the only possible legal framework, the condition sine qua non, governing humanitarian intervention.” In turn, this ties the topic to UN practice, the role of the Security Council, and the use of the veto. “We must respect the prerogatives of the Security Council, but at the same time we must remember that our interests do not always coincide with those of the permanent members, and that international law and United Nations practice are not frozen in time,” she concluded.29


Others noted that geography and history ensure that in Latin America, “the contrast between [U.S.] hard power and [UN] legitimacy is viewed in even more vivid colours than in other regions of the globe.”30 The UN reflected and depended on the interests of member states, was not organised to make quick decisions, and needs innovations to permit a global oversight system. Participants agreed that the Security Council is the most acceptable institution for authorising intervention, but they disagreed on what was permissible when circumstances called for intervention but the Council failed to act.


From 2001 to 2009 

The Responsibility to Protect was published in late 2001. The agenda was kept alive by the UN Secretary-General’s High-Level Panel in 2004,31 followed by Kofi Annan’s own report in 200532 before government leaders meeting at the UN’s world summit endorsed R2P in autumn 2005. The summit’s outcome document contained a clear, unambiguous, and unanimous acceptance of individual state responsibility to protect populations from genocide, war crimes, ethnic cleansing, and crimes against humanity. Leaders further declared that they “are prepared to take collective action, in timely and decisive manner, through the Security Council ... and in cooperation with relevant regional organisations as appropriate, should peaceful means be inadequate and national authorities are manifestly failing to protect their populations.”33


Drawing on Special Adviser Edward Luck’s wide-ranging consultations and reflections, in January 2009 Ban Ki-moon published his report on implementing R2P, fleshing out in greater and clearer detail many of the original ICISS ideas.34 His report notes explicitly that all peoples inside a state’s territorial jurisdiction—not just citizens but also immigrants, foreign students, and visitors—must be protected by a state (para. 11.1). It clarifies and elaborates that just because force is the last resort does not mean that the international community has to go through a sequential or graduated set of responses before responding robustly to an urgent crisis (para. 50). Building on the 2005 outcome document, the report effectively packages R2P in the language of three pillars: the state’s own responsibility to protect all peoples on its territory, international assistance to help build a state’s capacity to deliver on its responsibility, and the international responsibility to protect.

Three actual test cases are worth discussing here to highlight the potential for North-South divisions over R2P: Myanmar, Gaza, and Sri Lanka. With Burma’s deadly Cyclone Nargis in 2008, principles, politics, and practicality converged in counselling caution in invoking R2P. There is little moral or conceptual difference between soldiers firing into crowds and killing large numbers of people and comparable numbers of people being killed as a result of the government blocking help from being delivered to the victims of natural disasters. Politically, however, we cannot ignore the significance of the noninclusion of natural and environmental disasters in 2005. To attempt to reintroduce it by the back door today would strengthen suspicion  of Western motivations and reinforce cynicism of Western tactics. Practically, there is no humanitarian crisis so grave that it cannot be made worse by military intervention. Unappealing as they might be, the generals were in effective control of Myanmar. The only way to get aid quickly to where it was most needed was with the cooperation of the authorities. If they refused, the militarily overstretched. Western powers had neither the capacity nor the stomach to fight a new war in the jungles of Southeast Asia. If foreign soldiers are involved, it does not take long for a war of liberation or humanitarian assistance to morph into a war of foreign occupation.

A related danger is seeking remedy in R2P when better or more appropriate tools and instruments are available. In 2009, when Israel launched a major offensive in Hamas-ruled Gaza, there were issues of international and UN Charter law: the well-established rights to self-defence against armed attack and to resist foreign occupation, the validity of these justifications for resorting to violence by Israel and Palestinians, and the limits to exercising these rights. There were issues of international humanitarian law: Regardless of whether the use of force itself is lawful or not, the conduct of hostilities is still governed by the Geneva laws with respect to proportionality, necessity, and distinction between combatants and civilians. There were charges and countercharges of possible war crimes.35 In the midst of all this, the invocation of R2P did not seem to be the most pressing or the most relevant contribution to the solution. At the same time, the debate over Gaza also raised the further question of occupying powers’ responsibility to protect all peoples living under their occupation, be they Palestinians or Iraqis or Afghans.

The Goldstone Report carefully marshalled evidence of wrongdoing by both Hamas and Israel during the Gaza war. It called on both Palestinian and Israeli authorities to conduct investigations in good faith in conformity with international standards. It called on the Security Council to monitor these, and, only if credible inquiries were not carried out within six months, to refer them to the ICC. Both recommendations are in line with what European and U.S. governments advocate regularly elsewhere. Failure to follow them in the Gaza context will undermine the broader international legal principles and also “the Obama administration’s ability to press for justice in places such as Kenya, the Congo and Darfur.”36


Protecting civilians and prosecuting perpetrators are, thus, two sides of the same coin.37 The interrelated twin tasks are to protect the victims and punish the perpetrators. Both require substantial derogations of sovereignty, the first with respect to the norm of nonintervention and the second with respect to sovereign impunity up to the level of heads of government and state. At the same time, both require sensitive judgment calls: Use of external military force to protect civilians inside sovereign jurisdiction should first and foremost satisfy legitimacy criteria rooted largely in just war theory, whereas prosecuting alleged atrocity criminals should be balanced against the consequences for the prospects and process of peace, the need for postconflict reconciliation, and the fragility of international as well as domestic institutions.

In May 2009, in the closing stages of the government’s successful military campaign against the Liberation Tigers of Tamil Eelam (LTTE), there was debate over R2P’s applicability to Sri Lanka. Colombo was waging a military offensive against a guerrilla army that had fought a brutal war against the legitimate state for twenty-six years, killed up to 80,000 people, and assassinated an Indian prime minister as well as a Sri Lankan president. Civilians were held against their will by the Tigers, not the army. Many who tried to flee were shot by the Tigers. There are no reports of civilians trying to flee from the Sri Lankan forces to the Tigers. A movement that began as the protector of the nation’s oppressed Tamil minority had mutated into their killers. Along the road, the Tigers are the ones who fought for a solely military solution to the three decade–long conflict, spurning the few opportunities that were presented for a  political settlement through dialogue and negotiations, including through Indian and Norwegian mediation. They insisted on being the sole representative of the Tamil population and cause, liquidating all rival challengers, and they lost international goodwill after 9/11 as the global tolerance for terrorism as a tactic collapsed, regardless of the justice of the cause.

R2P places the responsibility first and foremost on the state itself. Given the Tigers’ nature and record, it was not unreasonable for the government to build the capacity and demonstrate the determination to defeat the Tigers as part of its responsibility to protect. There is also the moral hazard of validating the tactic of taking civilians hostage as human shields.

All this helps to explain the outcome of the Human Rights Council deliberations. Switzerland, supported by twelve Western countries, tabled a censorious resolution calling for unfettered access to 270,000 civilians detained in government-run camps and an investigation of alleged war crimes by both sides. China, Cuba, Egypt, and India were among twenty-nine developing countries that supported a successful Sri Lanka–sponsored resolution describing the conflict as a domestic matter that did not warrant “outside interference,” praising the defeat of the Tigers, condemning the rebels for using civilians as human shields, and accepting the government’s argument that aid groups should be given access to the detainees only “as may be appropriate.” Although Colombo was jubilant, Western diplomats and human rights officials were said to be shocked by the outcome at the end of the acrimonious two-day special session, saying it called into question the whole purpose of the Human Rights Council.38


The inapplicability of R2P does not, of course, exempt the government or the Tigers from the requirements of international humanitarian law (IHL) in the conduct of hostilities. Where R2P does apply to the government is in its preventive and rebuilding components. The Tigers were the after-product of systematic and institutionalised discrimination by the Sinhalese majority against the Tamil minority that quickly degenerated into oppression and then killings. Calls for equal treatment were ignored, which thus escalated into demands for autonomy and, finally, a homeland. A military victory, though necessary, will not guarantee a peaceful future for a united Sri Lanka. The responsibility to reconstruct and rebuild, with international assistance, shows the way forward. The best time for the state to adopt measures of accommodation and power sharing within a federal framework is in the flush of military victory, when no one can accuse it of weakness. The Sri Lankan Tamils as well as the international community will mark the government’s noble magnanimity. Conversely, should there be vulgar triumphalism, gloating, or an atavistic return to oppression and killings, Sri Lanka will suffer a reprise of the brutal civil war.


The July 2009 General Assembly Debate 

The General Assembly debate on R2P on July 23, 24, and 28, 2009 was addressed by ninetyfour speakers, almost two-thirds of them from Africa, Asia, and Latin America. Almost all reaffirmed the 2005 consensus, expressed opposition to any effort to reopen it, and insisted that its scope be restricted to the four crimes of genocide, crimes against humanity, war crimes, and ethnic cleansing. Most speakers supported the Secretary-General’s three-pillar strategy based on the 2005 document. Several expressed reservations about selectivity and double standards in implementing R2P and criticised past Security Council failures to act, with some urging voluntary self-restraint in the use of the veto when faced with atrocity crimes. There was nearunanimity in accepting state and international responsibility to prevent atrocities by building state capacity and will and also providing international assistance (pillars one and two) and in grounding these fundamental obligations in the UN Charter, human rights treaties, and IHL. Most affirmed that, should other measures not be adequate, timely and decisive coercive action, including the use of force, is warranted to save lives. Only a few speakers rejected the use of  force in any circumstance, and only Cuba, Nicaragua, Sudan, and Venezuela sought to roll back the 2005 consensus.39 It is hard to describe the debate as anything other than a resounding success for the R2P principle and for advocates and victims working to prevent atrocity crimes by all means necessary within the Charter regime that governs international relations.

The debate was called for by General Assembly president Father Miguel D’Escoto Brockmann of Nicaragua, who in his background note described R2P as “redecorated colonialism.” 40 He referred to “the consecrated cornerstones ... enshrined in the UN Charter and in international law,” including sovereignty and nonintervention, that should not be subverted. He warned of the risk of R2P, its “laudable motives” notwithstanding, being misused “to justify arbitrary and selective interventions against the weakest states”; of a lack of enforceable accountability for the abusers of R2P; and of double standards in its application.41 He cited the case of Iraq as an example of R2P being abused—seemingly unaware of the irony that it took place more than two years before R2P was adopted. In response, Ed Luck has emphasised that R2P seeks to “discourage unilateralism, military adventurism and an over-dependence on military responses to humanitarian need.”42


D’Escoto was followed by two known critics of R2P. Professor Jean Bricmont of Belgium, insisting that “the protection of the weak always depends on limitations of the power of the strong,” argued that R2P would in effect relax those limitations.43 The well-known U.S. Professor Noam Chomsky argued that “virtually every use of force in international affairs has been justified in terms of R2P,” “the cousin of humanitarian intervention.”44 It fell to ICISS cochair Gareth Evans to place R2P in context and rebut mischaracterisations.45 The fourth speaker was Ngugi wa Thiong’o, a Kenyan writer, who welcomed the development of R2P in response to crises like the Rwanda genocide.46


In the debate that followed,47 several speakers from developing countries emphasised the need to stick closely to the 2005 Outcome Document. In this, they had been foreshadowed by China’s Ambassador Liu Zhenmin in a Security Council debate on December 4, 2006, when he warned that the Outcome Document was “a very cautious representation of the responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity ... it is not appropriate to expand, wilfully to interpret or even abuse this concept.”48 Yet that is precisely what was suggested in 2008 in the context of Cyclone Nargis and more recently by the London-based One World Trust.49 Ban is surely right in warning that “it would be counterproductive, and possibly even destructive, to try to revisit the negotiations that led to the provisions of paragraphs 138 and 139 of the Summit Outcome.”50


Several speakers expressed concerns about double standards and abuse. Most welcomed the attention paid to prevention and international assistance in capacity building. Several referred to such “root causes” as poverty and underdevelopment. Many talked of the need for a proper balance of responsibilities between the General Assembly and the Security Council in developing and implementing the new norm. Some speakers, for example the representatives of Japan and Singapore, pointed to a linkage between R2P and the agenda of international criminal prosecution. Yet several kept returning to the core of the R2P norm: that in extremis, something has to be done to avoid a shameful repeat of Rwanda-type inaction. Thus, Ghana’s delegate pointedly noted that Chomsky, though recalling the tendency to abuse intervention, had failed to address the abuse of the principle of noninterference. R2P attempted to strike a balance between noninterference and what the African Union called nonindifference. Guinea-Bissau’s delegate called for the “gap between what was said in 2005 and the ability to act now” to be closed. In a marked change from its strong opposition to R2P in 2001, even India’s Ambassador Hardeep Singh Puri emphasised that “A State’s responsibility to protect its citizens was among the foremost of its responsibilities.” 51 The pro-R2P interventions by the  delegates of East Timor and Rwanda were especially poignant. The latter said that “the 2005 World Summit Outcome, coupled with the Secretary-General’s report and today’s debate, made it much less likely that such horrific events [as the 1994 genocide] would be repeated anywhere in the future.”52



Conclusion 

The “transformation of human rights inverts the concept, from one premised on protecting people from the violence of states to one justifying the application of violence by the world’s most powerful states against weaker ones. With this transformation, human rights betrays its own premises and thus becomes its own travesty.”53 “Cherry picking” norms and laws to suit the partisan interests of the powerful will undermine respect for the principle of world order founded on law. That is to say, the normative consensus on which law rests will begin to fray and the international order will risk collapse. Much of the twentieth century advances in globalising norms and international law were progressive and beneficial. However, their viability will be threatened if developing countries are not brought more attentively into the process of norm formation, promulgation, interpretation, and articulation—that is, made equal partners in the management of regimes in which international norms and laws are embedded. Otherwise, norms will become the major transmission mechanism for embedding structural inequality in international law, instruments, and regimes. In constructing the normative architecture of world order after the end of the Cold War, developing countries have been ringside observers, not members of the project design or implementation team.

It seems reasonable to conclude that the developing countries were reassured by most countries’ refusal to broaden the 2005 crimes to cover natural disasters in Myanmar in 2008 and the broad support of Sri Lanka’s right to defend the state against a violent secession by terrorist means in 2009. Had these cases gone in the opposite direction, the tenor and outcome of the July 2009 General Assembly debate might well have been totally different.

That said, it is also important that leaders of the global South examine their own policies and strategies critically. If the impetus for action in international affairs usually appears to come from the North, this is partly due to a failure of leadership from the South. Instead of forever opposing, complaining, and finding themselves on the losing side anyway, developing countries should learn how to master the so-called “New Diplomacy” to become norm entrepreneurs. Otherwise, in practice they risk simply being dismissed as the international “nattering nababs of negativism.”

Living in a fantasy world is a luxury we can ill afford. Our ability and tools to act beyond our borders have increased tremendously, thereby increasing demands and expectations “to do something.” Consider an analogy from health policy. Rapid advances in medical technology have greatly expanded the range, accuracy, and number of medical interventions. With enhanced capacity and increased tools have come more choices that have to be made, often involving philosophical, ethical, political, and legal dilemmas. The idea of simply standing by and letting nature take its course has become less and less acceptable. As a result, parents can be charged in court for criminal negligence for refusing to seek timely medical help for ailing children.

Similarly, calls for military intervention happen. Because human nature is fallible, leaders can be weak and corruptible, and states can be frail and vulnerable to outbreaks of multiple and complex humanitarian crises.54 The real choice is no longer between intervention and nonintervention but rather between different modes of intervention: ad hoc or rules-based, unilateral or multilateral, and consensual or deeply divisive. R2P will help the world to be better prepared normatively, organisationally, and operationally to meet the challenge, wherever and whenever it arises again—as assuredly it will. To interveners, R2P offers the prospect of more effective  results. The question is not whether interventions should be forbidden under all circumstances but whether the powerful should respect procedural safeguards if interventions are to be justified.

To potential targets of intervention, R2P offers the option and comfort of a rules-based system instead of one based solely on might. It is rooted in human solidarity, not in exceptionalism of the virtuous West against the evil rest. It provides developing countries better protection through agreed upon and negotiated in advance rules and roadmaps for when outside intervention is justified and how it may be accomplished under UN authority rather than unilaterally. It will lead to the “Gulliverization” of the use of force by major global and regional powers, tying it with numerous threads of global norms and rules. Embedding international intervention within the constraining discipline of the principles and caution underlying R2P would be far better than risking the inherently more volatile nature of unilateral interventions. Without an agreed upon new set of rules, there will be nothing to stop the powerful from intervening “anywhere and everywhere.” This is why during the General Assembly debate in July 2009, speaker after speaker, from both the global North and South, described the 2005 Outcome Document’s endorsement of R2P as historic because it spoke to the fundamental purposes of the United Nations and responds to a fundamental and critical challenge of the twenty-first century.

All too often, supporters are trapped into providing ammunition to the critics by their failure to pay attention to politics. Steve Stedman, who had headed the high-level panel’s secretariat and was then appointed senior adviser to Secretary-General Kofi Annan at the rank of Assistant Secretary-General, subsequently described R2P as “a new norm ... to legalize humanitarian intervention.” 55 Secretary-General Ban Ki-moon’s choice to appoint an American special adviser, no matter how good he may be—and Ed Luck is very good indeed—was impolitic. Ban’s own Asian identity is neutralised by the general perception that he was a former U.S. ambassador and UN-sceptic John Bolton’s choice for Secretary-General. Western academics miss entirely the powerful sense of grievance and resentment when they read and cite one another to the near total exclusion of colleagues from developing countries. Agreement among Western scholars can neither hide nor overcome the deep divisions between Western and developing country diplomats.

At the end of the day, R2P is mainly about protecting at-risk populations largely in developing countries. These are the states that will face external involvement in their internal affairs, with the risk of military intervention at the far end of the spectrum of modes of international engagement. Because these states will be the primary victims and potential beneficiaries, the conversation on R2P should take place principally among their governments, scholars, and civil society representatives. Instead, however, they were asked, by one of their own, to be in the audience. General Assembly President Fr. D’Escoto did them a disservice by choosing three Westerners among his four experts as the lead speakers in the debate in July 2009. This all too easily allows opponents to reinforce dormant fears that R2P is a debate for and by Westerners in which developing countries are the objects, not authors, of policy and the exercise of Western power. Was this a subconscious deference to racial superiority, a devious but deliberate plot to plant R2P as a Western preoccupation, or merely an innocent slip with no malice or forethought?

The debate is also wrongly framed on substance. In the real world, we know there will be more atrocities, victims, and perpetrators—and interventions. They were common before R2P and are not guaranteed help with R2P. Navi Pillay, the South African High Commissioner for Human Rights, urged that “We should all undertake an honest assessment of our ability to save lives in extraordinary situations” like Rwanda in 1994.56 It was good to have the likes of Rwanda, Sierra Leone, Bosnia-Herzegovina, East Timor, Indonesia, Nigeria, South Africa, India, and Japan speak in support of R2P.

By the same token, however, Westerners need to recognize and accommodate developing country sensitivities. Developing country viewpoints rarely get an airing in the dominant Western mainstream media, let alone a respectful hearing open to the possibility that they may be right. The crisis over “humanitarian intervention” arose because too many developing countries concluded that, intoxicated by its triumph in the Cold War, a newly aggressive West was trying to ram its values, priorities, and agenda down their throats. Even today, differences within both camps notwithstanding, the global North/South divide is the most significant point of contention for “the international community.”57 With regard to the use of force, for example, advocates of the right to non-UN authorised humanitarian intervention in essence insisted that a non-Western country’s internal use of force would be held to international scrutiny, but the international use of force by the West could be free of UN scrutiny. For developing countries, the United Nations was a key instrument for protecting vulnerable nations from predatory major powers; for many Westerners, it was acting to thwart forceful action to forestall or stop the killing of vulnerable people.

In the meantime, there actually has been an example of a successful road testing of R2P. According to Kofi Annan, “I saw the crisis in the R2P prism with a Kenyan government unable to contain the situation or protect its people.... I knew that if the international community did not intervene, things would go hopelessly wrong. The problem is when we say ‘intervention,’ people think military, when in fact that’s a last resort. Kenya is a successful example of R2P at work.”58


R2P is much more fundamentally about building state capacity than undermining state sovereignty. The scope for military intervention under its provenance is narrow and tight. The instruments for implementing its prevention and reconstruction responsibilities on a broad front are plentiful. When postelection violence broke out in Kenya in December 2007–January 2008, Francis Deng urged the authorities to meet their responsibility to protect the civilian population.59 Archbishop Emeritus Desmond Tutu interpreted the African and global reaction to the Kenyan violence as “action on a fundamental principle—the Responsibility to Protect.” 60 Called in to mediate, Annan also saw the crisis in R2P terms. His successful mediation to produce a power-sharing deal is our only positive R2P marker to date.

The 2005 Outcome Document formulation of R2P meets the minimum requirement of the call to action of classical humanitarian intervention while protecting the bottom-line interests of the weaker developing countries and thereby assuaging their legitimate concerns. It navigates the treacherous shoals between the Scylla of callous indifference to the plight of victims and the Charybdis of self-righteous interference in others’ internal affairs. As argued by Mohamed Sahnoun, the other cochair of the original international commission, in many ways R2P is a distinctly African contribution to global human rights.61 Similarly, India’s constitution imposes R2P-type responsibility on governments in its chapters on fundamental rights and directive principles of state policy.62 Contrary to what many developing country governments might claim, a responsibility to protect is rooted more firmly in their own indigenous values and traditions than in abstract notions of sovereignty derived from European thought and practice. Many traditional Asian cultures stress the symbiotic link between duties owed by kings to subjects and loyalty of citizens to sovereigns—a point also made by civil society representatives who accordingly concluded that, far from abridging, R2P enhances sovereignty.63


The General Assembly debate showed how easy it is to mistake the volubility of the few for broad agreement among the many. Support for R2P in the global South may not yet be very deep, but it is broad. The General Assembly debate has sidelined the sceptics. Stephen Krasner famously described sovereignty as organised hypocrisy.64 For 350 years, from the 1648 Treaty of Westphalia to 1998, sovereignty functioned as institutionalised indifference. In  the final analysis, then, R2P mobilises the last resort of the world’s will to act to prevent and halt mass atrocities. It is our normative instrument of choice to convert a shocked international conscience into timely and decisive collective action.


NOTES 


1   In a CNN opinion poll shortly after the incident, 59 percent of blacks but only 29 percent of whites said Crowley acted stupidly; 58 percent of whites said that of Gates, with African Americans evenly split. CNN Poll: Did Obama act stupidly in Gates arrest comments, CNN, Aug. 4, 2009, available at http://politicalticker.blogs.cnn.com/2009/08/04/cnn-poll-did-obama-act-stupidly-in-gates-arrest-comments/.


2   Mohammed Ayoob, Humanitarian Intervention and State Sovereignty, 6 INT’L J. HUM. RTS. 98–99 (2002).


3   See RAMESH THAKUR, TOWARDS A LESS IMPERFECT STATE OF THE WORLD: THE GULF BETWEEN NORTH AND SOUTH, Dialogue on Globalisation Briefing Paper 4 (2008).


4   Nicholas D. Kristof, Obama and Race, NEW YORK TIMES, Mar. 20, 2008.


5   African Nations Unite to Defend Sudanese Leaders, ASSOCIATED PRESS, Independent (London), Jul. 4, 2009.


6   HUMAN SECURITY REPORT 2005: WAR AND PEACE IN THE 21ST CENTURY (Andrew Mack et al. eds., 2005).


7   INTERNATIONAL COMMISSION ON INTERVENTION AND STATE SOVEREIGNTY, THE RESPONSIBILITY TO PROTECT (2001); 2005 World Summit Outcome, adopted by UN General Assembly, G.A. Res. A/RES/60/1, (Oct. 24 2005), at paras. 138–40.


8   Look across Africa and see the major changes that are happening, TIME, July 13, 2009, available at www.time.com/magazine/article/0,9171,1908312,00.html.


9   THOMAS WEISS & DON HUBERT ET AL., THE RESPONSIBILITY TO PROTECT: RESEARCH, BIBLIOGRAPHY, AND BACKGROUND, Supplementary volume to supra note 7, at 162, 357. See also Philip Nel, South Africa: the demand for legitimate multilateralism, in KOSOVO AND THE CHALLENGE OF HUMANITARIAN INTERVENTION: SELECTIVE INDIGNATION, COLLECTIVE ACTION AND INTERNATIONAL CITIZENSHIP 245–59 (Albrecht Schnabel & Ramesh Thakur eds., 2000).


10   Louis Bourquien, in an article published in 1923 on the failed effort by Napoleon Bonaparte to take India from the British toward the end of the eighteenth century; quoted in WILLIAM DALYRMPLE, THE WHITE MUGHALS: LOVE AND BETRAYAL IN EIGHTEENTH CENTURY INDIA 147–48 (2002).


11   Partha Chatterjee, Empire after Globalisation, 39 ECON. & POL. WEEKLY 4163 (2004).


12   See MAKING STATES WORK: STATE FAILURE AND THE CRISIS OF GOVERNANCE (Simon Chesterman, Michael Ignatieff, & Ramesh Thakur eds., 2005).


13   Amitav Acharya, Redefining the Dilemmas of Humanitarian Intervention, 56 AUSTL. J. INT’L AFF. 377, 378, 380 (2002).


14   See Ramesh Thakur, Intervention Could Bring Safeguards in Asia, DAILY YOMIURI, Jan. 3, 2003.


15   Sripapha Petcharamesree, “Rapporteur’s Report, ICISS Round Table Consultation, New Delhi, June 10, 2001”; unattributed, “Rapporteur’s Report, ICISS Round Table Consultation, Beijing, June 14, 2001.” The reports from all the ICISS regional discussions are available on the Commission’s website at www.iciss.gc.ca.


16   For a full-fledged discussion of the moral hazard argument, see Alan J. Kuperman, The Moral Hazard of Humanitarian Intervention: Lessons from the Balkans, 52 INT’L STUD. Q. 49–80 (2008).


17   Intriguingly, and presumably with the example of the Bamiyan statues in mind, although also perhaps the destruction of the mosque in Ayodhya in 1992, one person in New Delhi also suggested that the responsibility to protect extended to cultural heritage. See also Ramesh Thakur & Amin Saikal, Vandalism in Afghanistan and No One to Stop It, INT’L HERALD TRIB., Mar. 6, 2001.


18   At first glance, East Timor—an operation to which even China acquiesced—would appear to contradict this. But in fact, from a strictly technical point of view, East Timor was not a coercive intervention in the internal affairs of a member state. For one thing, the UN had never given formal consent to Indonesia’s annexation of the territory and so the question of requiring Indonesian consent did not arise. For another, Indonesian consent was, in fact, secured.


19   Tokyo, Dec. 16, 2002; Bangkok, March 19, 2003; Singapore, Mar, 20, 2003; 17th Asia-Pacific Roundtable, Kuala Lumpur, Aug. 6–9, 2003; Jakarta, Feb. 23–25, 2004.


20   See Landry Subianto, “The Responsibility to Protect: An Indonesian View,” and Mely Anthony, “The Responsibility to Protect: Southeast Asian Perspectives,” papers delivered at the 17th Asia-Pacific Roundtable, Kuala Lumpur, Aug. 9, 2003.


21   Mohammed Ayoob, Third World Perspectives on Humanitarian Intervention and International Administration , 10 GLOBAL GOVERNANCE 112 (2004).


22   Omran el-Shafie, “Intervention and State Sovereignty,” discussion paper for the ICISS Round Table consultation in Cairo, May 21, 2001.


23   See Ambassador (retired) Ahmed T. Khalil, “Rapporteur’s Report, ICISS Round Table Consultation,  Cairo, May 21, 2001,” available on the Commission’s website at www.iciss.gc.ca.


24   The text of the Constitutive Act is available at www.africa-Union.org/home/Welcome.htm.


25   Dan Kuwali, The End of Humanitarian Intervention: Evaluation of the African Union’s Right of Intervention , 9 AFR. J. CONFLICT RES. 41 (2009).


26   Adonia Ayebare, “Regional Perspectives on Sovereignty and Intervention,” discussion paper prepared for the ICISS Round Table Consultation, Maputo, Mar. 10, 2001.


27   Emmanuel Kwesi Aning, “Rapporteur’s Report, ICISS Round Table Consultation, Maputo, Mar. 10, 2001,” available on the Commission’s website at www.iciss.gc.ca.


28   See Jorge Heine, The Responsibility to Protect: Humanitarian Intervention and the Principle of NonIntervention in the Americas, in INTERNATIONAL COMMISSIONS AND THE POWER OF IDEAS 221–45 (Ramesh Thakur, Andrew F. Cooper, & John English eds., 2005).


29   Maria Soledad Alvear, “Humanitarian Intervention: How to Deal with Crises Effectively,” introductory remarks at the ICISS Round Table Consultation, Santiago, May 4, 2001 (unofficial translation).


30   Luis Bitencourt, “Rapporteur’s Report, ICISS Round Table Consultation, Santiago, May 4, 2001,” available on the Commission’s website at http://www.iciss.gc.ca.


31   High-Level Panel on Threats, Challenges and Change (HLP), “A More Secure World: Our Shared Responsibility,” U.N. Doc. A/59/565 (2004).


32   Kofi A. Annan, “In Larger Freedom: Towards Development, Security and Human Rights for All: Report of the Secretary-General,” U.N. Doc. A/59/2005 (2005), at paras. 122–35.


33   2005 World Summit Outcome, adopted by U.N. G.A. Res. A/RES/60/1 (2005), at paras. 138–40 (emphasis added).


34   Ban Ki-moon, “Implementing the Responsibility to Protect: Report of the Secretary-General,” U.N. Doc. A/63/677 (2009).


35   See the Goldstone Report, “Human Rights in Palestine and Other Occupied Arab Territories: Report of the United Nations Fact Finding Mission on the Gaza Conflict,” U.N. Doc. A/HRC/12/48 (2009), available at www2.ohchr.org/english/bodies/hrcouncil/specialsession/9/docs/UNFFMGC_Report.pdf. See also Chris McGreal, Demands Grow for Gaza War Crimes Investigation , GUARDIAN, Jan. 13, 2009; Richard Falk (UN Special Rapporteur on Palestinian human rights), Israel’s War Crimes, LE MONDE DIPLOMATIQUE (English edition) (Mar. 15, 2009, available at http://mondediplo.com/2009/03/03warcrimes.


36   Antonio Cassese (President of the Special Tribunal for Lebanon and past president of the International Criminal Tribunal for Former Yugoslavia), We Must Stand Behind the UN Report on Gaza, FIN. TIMES, Oct. 14, 2009. For discussions of R2P in relation to Darfur, see Cristina G. Badescu & Linnea Bergholm, The Responsibility to Protect and the Conflict in Darfur: The Big Let-Down, 40 SEC. DIALOGUE 287–309 (2009); Howard Adelman, Refugees, IDPs and the Responsibility to Protect: The Case of Darfur, J. ACAD. ETHICS (forthcoming); Richard W. Williamson, Sudan and the Implications for Responsibility to Protect, STANLEY FNDN. POL’Y ANAL. BRIEF (Oct. 2009).


37   See Ramesh Thakur & Vesselin Popovski, The Responsibility to Protect and Prosecute: The Parallel Erosion of Sovereignty and Impunity, in Y.B. INT’L L. AND JURISPRUDENCE 39–61 (2008).


38   This paragraph is based on Catherine Philp, Sri Lanka Forces West to Retreat Over “War Crimes” with Victory at UN, THE TIMES, May 28, 2009, available at www.timesonline.co.uk/tol/news/world/us_and_americas/article6375044.ece.


39   Helpful summaries have been provided by two civil society organisations: Global Centre for the Responsibility to Protect, “Implementing the Responsibility to Protect—The 2009 General Assembly Debate: An Assessment,” GCR2P Report, Aug. 2009, available at www.GlobalR2P.org; and INTERNATIONAL COALITION FOR THE RESPONSIBILITY TO PROTECT, REPORT ON THE GENERAL ASSEMBLY PLENARY DEBATE ON THE RESPONSIBILITY TO PROTECT (2009), available at www.Responsibilitytoprotect.org.


40   Quoted in Neil MacFarquhar, Memo from the United Nations: When to Step in to Stop War Crimes Causes Fissures, NEW YORK TIMES, Jul. 22, 2009.


41   “At the Opening of the Thematic Dialogue of the General Assembly on the Responsibility to Protect,” UN Headquarters, New York, Jul. 23, 2009, available at www.un.org/ga/president/63/statements/openingr2p230709.shtml.


42   Edward C. Luck, Special Adviser to the Secretary-General, “Remarks to the General Assembly on the Responsibility to Protect,” Jul. 23, 2009, at 3, available at www.un.org/ga/president/63/interactive/protect/luck.pdf.


43   Jean Bricmont, “A More Just World and the Responsibility to Protect,” statement to the Interactive Thematic Dialogue of the General Assembly on the Responsibility to Protect, United Nations, New York, Jul. 23, 2009, available at www.un.org/ga/president/63/interactive/protect/jean.pdf.


44   Noam Chomsky, “Statement to the UN General Assembly Thematic Dialogue on the Responsibility to Protect,” United Nations, New York, Jul. 23, 2009, available at www.un.org/ga/president/63/interactive/protect/noam.pdf.


45   Gareth Evans, “Statement to United Nations General Assembly Informal Interactive Dialogue on the  Responsibility to Protect,” New York, Jul. 23, 2009, available at www.un.org/ga/president/63/interactive/protect/evans.pdf.


46   Ngugi wa Thiong’o, “Uneven Development Is the Root of Many Crimes,” statement to UN General Assembly Dialogue on the Responsibility to Protect, New York, Jul. 23, 2009, available at www.un.org/ga/president/63/interactive/protect/ngugi.pdf.


47   See “Delegates Seek to End Global Paralysis in Face of Atrocities as General Assembly Holds Interactive Dialogue on Responsibility to Protect,” U.N.G.A. Doc. GA/10847 (2009), available at www.un.org/News/Press/docs/2009/ga10847.doc.htm; “More Than 40 Delegates Express Strong Scepticism, Full Support as General Assembly Continues Debate on Responsibility to Protect,” U.N.G.A. Doc. GA/10849 (2009), available at www.un.org/News/Press/docs/2009/ga10849.doc.htm; and “Delegates Weigh Legal Merits of Responsibility to Protect Concept as General Assembly Concludes Debate,” U.N.G.A. Doc. GA/10850 (2009), available at www.un.org/News/Press/docs/2009/ga10850.doc.htm.


48   U.N. Doc. S/PV.5577 (Dec. 4, 2006) at 8, quoted in Sarah Teitt, Assessing Polemics, Principles and Practices: China and the Responsibility to Protect, 1 GLOBAL RESPONSIBILITY TO PROTECT 216 (2009).


49   Elodie Aba & Michale Hammer, “Yes We Can? Options and Barriers to Broadening the Scope of the Responsibility to Protect to Include Cases of Economic, Social and Cultural Rights Abuse,” One World Trust, Briefing Paper No. 116 (March 2009).


50   Ban, supra note 34, at para. 67.


51   “More than 40 delegates express strong scepticism, full support,” supra note 47.


52   Id. 


53   Robert M. Hayden, Biased Justice: “Humanrightism” and the International Criminal Tribunal for the Former Yugoslavia, in YUGOSLAVIA UNRAVELED: SOVEREIGNTY, SELF-DETERMINATION, INTERVENTION 280 (Raju G. C. Thomas ed., 2003).


54   Gareth Evans & Mohamed Sahnoun, The Responsibility to Protect, 81 FOR. AFF. 100 (2002).


55   Stephen John Stedman, UN Transformation in an Era of Soft Balancing, 83 INT’L AFF. 933, 938.


56   Id. 


57   See Ramesh Thakur, “Towards a Less Imperfect State of the World: The Gulf Between North and South,” Friedrich Ebert Stiftung, Dialogue on Globalisation Briefing Paper 4 (Apr. 2008). The most recent manifestation of this came when the majority of the African Union, the Arab League, and the Nonaligned Movement expressed reservations about the ICC indictment of the President of Sudan on Mar. 4, 2009. For an analysis of “international community” as a contested concept, see David C. Ellis, On the Possibility of “International Community,” 11 INT’L STUD. REV. 1–26 (2009).


58   Kofi Annan in an interview with Roger Cohen, How Kofi Annan Rescued Kenya, N.Y. REV. OF BOOKS 52 (Aug. 2008).


59   Daily Press Briefing by the Office of the Spokesperson for the Secretary-General, 28, Jan. 8, 2008, available at www.un.org/News/briefings.


60   Desmond Tutu, Taking the Responsibility to Protect , INT’L HERALD TRIB., Feb. 19, 2008.


61   Mohamed Sahnoun, Africa: Uphold Continent’s Contribution to Human Rights, Urges Top Diplomat, ALLAFRICA.COM, Jul. 21, 2009, available at http://allafrica.com/stories/printable/200907210549.html. For another African perspective that also strongly supports R2P, see Samuel Atuobi, “The Responsibility to Protect: The Time to Act Is Now,” KAIPTC Policy Brief, No. 1 (Jul. 2009).


62   I argued this in The Responsibility to Protect Revisited , DAILY YOMIURI, Apr. 12, 2007.


63   See World Federal Movement, “Global Consultative Roundtable on the Responsibility to Protect: Civil Society Perspectives and Recommendations for Action,” Interim Report 8 (Jan. 2009): “At almost every roundtable, civil society emphasized how R2P principles already resonate with pre-existing cultural values.”


64   STEPHEN KRASNER, SOVEREIGNTY: ORGANIZED HYPOCRISY (1999).




4


Responsibility to Protect 

New Perspectives to an Old Dilemma


 



GIULHERME M. DIAS



Introduction 

Humanitarian intervention raises debates in different segments of the academic community concerned with international relations. Since the last decade of the twentieth century, it was possible to observe how the topic led scholars, politicians, and think tanks to seek remedies to recurring issues such as the relation of humanitarian intervention to alleged violations of sovereignty and possible subtractions of rights that are enshrined in international law, among others.

This chapter begins by analyzing the origins and changes in the international system that now demand clearer rules on humanitarian intervention. Following this, it explains the structure and goals of the Responsibility to Protect (R2P) report as well as its priorities and foundations, balancing the document’s elements with a critical view. Finally, this chapter discusses the impact of R2P among states, especially regarding the discussion at the 2005 World Summit, and outlines some perspectives that arise from the international community implementing the report.


Background: Why a Responsibility to Protect? 

The bipolar world order, a hallmark of the Cold War period, can be considered an important element in terms of differentiating the political repercussions of humanitarian interventions and the prevalence of the principle of state sovereignty. The first years following the Human Rights Conference in Tehran (1968) marked the occurrence of multiple interventions that, though challenged at the time, now represent a milestone in the discussion of this subject. Taking this into consideration, Nicholas Wheeler has divided the humanitarian interventions into two phases: during and after the Cold War. Indeed, this approach seems the most appropriate way to analyze this phenomenon, as it is possible to notice exactly how the international community reacted differently during both periods. However, we also need to understand which factors have caused such differences.


Interventions During the Cold War 

Wheeler picked three interventions implemented during the Cold War, all of which were carried out without the consent of the UN Security Council or regional organizations. The first case is India’s intervention in what was then East Pakistan, now Bangladesh, which occurred in 1971. The Indians intervened to eradicate human rights violations that Bengali people suffered and to ensure the subsequent independence of East Pakistan. As soon as the intervention started, however, the Pakistani government called on the  UN Security Council, which saw the Indian action as a flagrant violation of the Charter and demanded the immediate ceasefire and withdrawal of the invading troops.1 To prevent retaliation from the Pakistanis militarily or some combination of states externally and politically, the Indian government claimed that it had been attacked earlier by the Pakistani army and only exercised their right guaranteed by Article 51 of the Charter.2


That the Indian government did not claim a human rights violation in the Bengali case shows that during this period, despite the growing number of agreements in this legal area, sovereignty reigned above any other allegations. This would be confirmed in 1979, when India based other interventions on the same principle, which ultimately also prompted explanations of a similar sort.

The year 1979 was one of the most complex times of the Cold War. While the United States found themselves at odds with the Iranian Revolution and the crisis of the American embassy in Tehran, the Soviet Union exerted all its influence to avert a crisis in Afghanistan, which ultimately led the newly installed Afghan President Babrak Karmal to request military action from Western supporters. Around the same time, the world experienced a series of interventions aimed at eliminating recurring practices of human rights abuses in Asia and Africa. Among these, the cases least cited are France’s interventions in Central African Republic, which culminated with the fall of Emperor Bokassa, and Spain’s intervention in Equatorial Guinea to topple dictator Macias Nguema. When France and Spain have tried to justify their actions, they did not cite the history of disrespect for human rights in these African countries. In both cases, the intervening countries claimed that the African rulers had already been removed from power when European troops stepped into their territories. Neither military action was discussed before the UN Security Council, even though several countries protested these former colonial powers’ actions.

Conversely, two cases of intervention that did attract the attention of the international community were the Vietnamese overthrow of the Pol Pot regime in Cambodia3 and the military action of Tanzania, which ended the government of Idi Amin Dada in Uganda.4 In the latter case, the discussion was restricted to within the African Union, which did not legitimate Tanzania’s claim of humanitarian action, thereby leading the Tanzanian government to allege not only that Amin had attacked prior to Tanzania’s military action but also that Uganda’s dictatorial regime had already fallen before the foreign army arrived in Kampala.

In the case of Vietnam, even though the world community recognized that the Cambodian Khmer Rouge regime was one of the biggest violators of human rights, the Vietnamese government was nonetheless accused of disrespecting the UN Charter, especially at the General Assembly. The Security Council, blocked by the ideological struggle of the Cold War, has yet to approve any resolution, and the United States reinforced its opposition of Vietnam’s intervention, with massive support from the lesser-developed countries (LDCs).

Despite the documented human rights violations committed in all the overthrown countries, none of the intervening countries stressed the humanitarian action when criticized internationally. This is a significant difference when comparing with interventions after the Cold War, when, in some cases, the call for humanitarian action has taken precedence over the principle of nonintervention in the internal affairs of a sovereign country.


Humanitarian Interventions After the Cold War 

If, during the Cold War, the primacy of sovereignty was responsible for drastically limiting humanitarian intervention and even halting states’ from claiming this as a means to legitimize their actions—especially when seeking approval of the United Nations—the emerging  reality of the post–Cold War new world order and its multipolarity changed the international community’s focus. Boutros Boutros Ghali, the UN Secretary-General during this last transitional phase in international politics, spoke passionately on the correlation between international security and human rights as a guarantor of international stability. For Ghali,
We must leave false debates behind us, and reaffirm that it is not a question of considering human rights either from the point of view of absolute sovereignty or from that of political interference. By their very nature, human rights do away with the traditional distinction between national and international orders.... In this context, the state remains, indeed, the best guarantor of human rights, and it is to the state that the international community must delegate the primary role of ensuring the protection of individuals.... However, it is up to the international organizations, whether global or regional, to step in when states prove themselves unworthy of this task, when they contravene fundamental principles of the Charter, and when, failing in their duty as protectors of individuals¸they become their persectors.5






Despite this incisiveness, this new phase in the international arena has also represented a problem, especially when crises occurred in regions under Soviet influence during the Cold War. The UN Security Council, working on issues like the Iraqi invasion in Kuwait, found itself blocked with the new lack of consensus—for example, when the crisis in the Balkans erupted. At the same time, the international community, most notably the permanent members of the Security Council, was largely disinterested in issues of human rights, particularly with respect to the problems in Africa. This led to situations already possessing a high degree of complexity to be aggravated to levels unimaginable until then, thereby culminating in genocide and other humanitarian disasters.

The first of these humanitarian disasters after the Cold War is related to Operation Desert Storm, approved by the United Nations in late 1990 and launched the following year, being led by the United States. Its main objective was to remove Iraqi troops from the territory of Kuwait. The scourge suffered by Kurds in northern Iraq led the permanent members to interpret a Security Council resolution in such a way as to establish a security zone and send humanitarian aid to these populations. This became known as Operation Provide Comfort.6


That this resolution was interpreted in this way is important because there is no reference in Security Council documents regarding the creation of these areas called humanitarian corridors that were used to ensure the Kurds’ access to provisions. Even the Chinese and Russian representatives did not comment about the issue, stating that the resolution’s efficacy in defending the principles of sovereignty and nonintervention would apply only to the conduct of Yugoslavia, which, at the time, was fragmenting from the Yugoslav Wars, discussed below.

This first case is one of the few instances of consensus on humanitarian action in recent times. Since then, there was also the Somali case, a state that became divided between hundreds of clans struggling for power, forcing the country into civil war. This situation further threatened a population already living with hunger and misery, thereby causing Somali refugees to flood into other states, prompting neighboring countries to demand a response from the Security Council. Despite the establishment of a peacekeeping operation 7 to stabilize the situation, the contributions of all UN members were insufficient to carry out the mission as planned. After UN peacekeepers faced many difficulties, the United States offered to help deliver humanitarian aid.

Following a request from the U.S. government, the United Nations established a new peacekeeping operation authorized to use force in order to fulfill its mandate in Somalia. Nevertheless, the mission members experienced constant attacks as well as internal criticism for allowing certain countries to participate in peacekeeping forces. Because of this, the U.S. government, along with France and Belgium, withdrew. As a result, the  mission saw its work continue to weaken until the Security Council finally chose to not renew the mandate, thereby leaving the situation in Somalia unresolved and opening itself to criticisms for its ineffective intervention.

Meanwhile, as the crisis in the Horn of Africa continued to spread, the Balkans also began to experience a bloody civil war. The separatist movements erupted in Yugoslavia in 1991 with the Slovenian declaration of independence. Soon after, Croatia also announced that it would no longer be part of the Yugoslav Federation, which prompted the Belgrade government to send troops to the region. In response, in February 1992 the United Nations established its Protection Force (UNPROFOR) to try to stabilize the situation. The war in Croatia, however, lasted but a short time. Soon after, Bosnia-Herzegovina also declared its independence, and the conflict moved to Sarajevo and other major cities within the breakaway territory.

A unique feature of this conflict was the divisions among the ethnic populations. Particularly, in the case of Bosnia, significant portions of citizens were Orthodox (Serbs) or Christians (Croats), and the majority was Muslim (Bosnian). This characteristic established a threefold dispute in which the orthodox wanted to be linked to Serbia, the Christians were trying to annex part of Bosnian territory to Croatia, whereas the Muslims were fighting for their independence. Serbian and Croatian governments financed their respective ethnic groups living in Bosnia.

The diplomatic effort was exhausting and ultimately failed. As in Iraq, Security Council resolutions created several humanitarian corridors, but in Bosnia the attacks against them were constant. Furthermore, three sides of the dispute engaged in ethnic cleansing, especially the Serbs, who were responsible for the massacre in Srebrenica. Only with NATO’s support of the UN Protection Force, three years after the start of the conflict, did the warring parties finally end hostilities. Although the Dayton Agreement marked the end of the war, it did not ease the tensions in the region. Furthermore, the international community once again criticized the UN’s role in the force’s failed performance, especially its difficulties in adopting and implementing resolutions on the subject. In this case, most of the barriers were related to Russia’s position of protecting Serbia, a historical ally.

Then, in 1994 the international community witnessed the biggest genocide since the Second World War. The Rwandan civil war between Tutsis and Hutus resulted in the deaths of about 800,000 Tutsis. In this case, the permanent members of the Security Council hesitated to act, which became a fundamental factor in the execution of the genocide. At the height of the crisis, the United Nations reduced its Assistance Mission quota by over 80 percent. Even France, the only country that engaged more effectively in the region, took a role in the conflict that centered on concerns that only contributed to the carnage.

However, the genocide in Rwanda can be considered the first milestone for humanitarian interventions after the Cold War. Because states were unable to act through the United Nations, the system of collective security and the safeguarding of human rights faced a justifiable challenge on a level not seen since the fall of the Soviet bloc.

A second key element to help us understand why most states reject claims of humanitarian intervention is the crisis in the Serbian province of Kosovo. This conflict holds many similarities to the Bosnian case but also presents a fundamental difference: the lack of consensus among members of the Security Council.

Kosovo is an autonomous Serbian province on the border with Albania. Because of this, much of the Kosovar population is composed of Albanians. As the former Yugoslavia underwent its successive separation processes, the Kosovar nationalists decided to tread the same path. However, unlike the new independent states, Kosovo was linked to Serbia even before Yugoslavia formed. Thus, the looming independence of Kosovo led the Serbian President Slobodan Milošević to intervene militarily in the region, chasing the Albanian population out of the country and violating their most basic human rights. The Security Council was called to seek a solution to the issue, but this time the  threat of a Russian veto prevented any effective action against the Serbs.

In the face of Milošević’s unwillingness to cooperate with the requests of the European Union and the United States, NATO intervened militarily in the region without the authorization of the Security Council. Although most international public opinion initially approved the action, this quickly changed. Because NATO used military force excessively, which resulted in the deaths of thousands of civilians, the intervention was the target of severe criticism, especially from China and Russia, which blocked the action of the Council.

The dubious result of NATO action in Kosovo prompted a new question: How should the international community act when the Council is blocked because of political divisions? This chapter continues with the remarks of former Secretary-General Kofi Annan, who, facing a very similar question, demanded the international community seek alternatives, among which emerged the Responsibility to Protect.


Interventions, Loss of Legitimacy, and Questioning 


The genocide in Rwanda showed us how terrible the consequences of inaction can be in the face of mass murder. But this year’s conflict in Kosovo raised equally important questions about the consequences of action without international consensus and clear legal authority.

It has cast in stark relief the dilemma of so-called “humanitarian intervention.” On the one hand, is it legitimate for a regional organization to use force without a UN mandate? On the other, is it permissible to let gross and systematic violations of human rights, with grave humanitarian consequences, continue unchecked?8




Kofi Annan has raised a challenge to the international community. He has placed before the world’s leaders the urgency of compromise between two basic factors necessary for successful international cooperation: the principle of sovereignty (especially nonintervention) and the full respect for human rights. Surely the seasoned diplomat knew his proposal in itself carried controversial aspects regarding the global political agenda.

Military intervention in any situation that is not prompted by self-defense and is without the consent of the UN Security Council constitutes a flagrant disregard for international law. Likewise, practices of genocide, ethnic cleansing, and human rights violations are intolerable crimes to an international society increasingly integrated and aware of events, even those in more distant regions.

The regulation of a collective security system, 9 on the one hand, is often controversial, in that the permanent members of the Security Council hold differing opinions about its actions in critical situations such as humanitarian crises in Kosovo and Rwanda. On the other hand, there is growing consensus that respect for human rights is fundamentally necessary for stable relations among states. Not coincidentally, emphasizing the relationship between human rights and international security prompts a significant discussion in regard to humanitarian intervention and the limits of sovereignty.

Today, a new perception of sovereignty is gaining strength. In it, the rights of the state come after the rights of the citizens, without which the state itself would not exist. In the current debate, the role of humanitarian interventions is a challenge for those willing to defend a world order that does not threaten the rights of individuals. Such interventions, when conducted on the fringes of international norms, not only generate international instability, but may also lead to subjugating the rights of populations in order to privilege interests that are not theirs but rather of the foreign intervening nations.

Looking for answers to such questions, Kofi Annan, in a relatively ambiguous statement, reinforced the doubts that recur among many international relations analysts: “in the context of several challenges facing humanity today, the collective interest is the national interest.”10 It is possible to interpret his statement in a few different ways. For example, one must ask whether  the goal is to direct all national demands toward the unique demands of the international community. In this chapter, it is assumed that Annan’s demand cannot be other than compliance with the Charter in all its aspects, especially nonintervention, human rights, and maintaining international peace and security.

In late 2000 the Canadian government sponsored a meeting of a group of academics, politicians, and diplomats in an independent commission, the International Commission on Intervention and State Sovereignty (ICISS), in order to prepare responses to the challenge presented by the former UN Secretary-General. The point raised by Annan was the need to establish a consensus on how to address violations of human rights so as to ensure the full respect of humanitarian law. In fact, the main objective of ICISS was to establish mechanisms to reconcile two points that many analysts consider to be irreconcilable: sovereignty and intervention. This is a very controversial issue, as the key element of Westphalian sovereignty is precisely the nonintervention in internal affairs of other states.

Despite the difficulties, the commission submitted a proposal to consider the act of ratifying the UN Charter of assuming the responsibilities of the international community, chief among which are compliance with human rights, especially pertaining to human security. This type of binding, as pointed out earlier, had been regarded as plausible by some authors who tried to justify the practice of humanitarian intervention. Most member states, however, several times expressed opposition to the resolution, even following the aftermath of bloody conflicts, such as those in the Balkans and Rwanda.

Nonetheless, there had never been a mobilization for resolution of this magnitude before. The Canadian government’s willingness to take the first step and the initiatives that have succeeded are representative of this, especially when considering the level of participation of other states in this effort in order to reconcile sovereignty with the faithful compliance of human rights.


The Responsibility to Protect: Structure and Critics of Structure 

The Responsibility to Protect can be divided into its basic principles, foundations, specific responsibilities, and priorities. It also outlines the principles for military action, divided at the threshold of just cause and on the grounds of precaution and right authority. Each of these elements is described in detail below.


The Basic Principles of Responsibility to Protect

According to the document, state sovereignty comes from a liability to citizens. Resuming the Hobbesian thought, people give up their personal freedom, transferring it to the figure of Leviathan, the state, which would provide security and stabilize the relationships among individuals. From this line of thought we can infer that the source of state authority is its ability to meet its share of the tacit agreement established with its own nationals.

The basis of the report, therefore, involves the need to demystify the idea of absolute sovereignty. In fact, as seen in the above analysis of interventions during the Cold War, in gauging the relationship between intervention and state sovereignty, intervention was clearly subordinated to sovereignty when the international community did not consider whether the actions to safeguard the existence of certain regimes represented some kind of risk to individuals.

More recently, however, the perceived limits of state sovereignty as well as the adoption and recognition of humanitarian interventions along with their motivations, successes, and failures has caused the international community to clamor to review the debate. Now we can see that sovereignty cannot be realized if the state does not guarantee human protection. But contrary to what critics believe, the Responsibility to Protect’s motto is not this challenge to sovereignty; rather, it holds the principle that the primary responsibility of human protection still belongs to the state.

The second basic principle of R2P is the need to complement this initiative so as to ensure that there is some kind of support for the growing need to protect individuals internationally. For this principle, in cases in which the state is unable or unwilling to meet their obligations mentioned above, then an international responsibility to protect threatened citizens would replace the hallowed principle of nonintervention.

These two principles are designed to fulfill two goals. First, replace the figure of the “right to intervene,” much criticized during the Kosovo crisis in late 1990s and stigmatized by a subjective discussion in which humanitarianism succumbed to less important political issues. Secondly, from this change of approach, endorse NATO’s response in the Balkans, so that the pattern of action of the Atlantic Alliance will serve as a reference for future practice and Uniting for Peace can be seen as an alternative to the lack of consensus in the UN Security Council.


Foundations

The Responsibility to Protect is guided by four important aspects of international law: obligations inherent in the concept of sovereignty; the responsibility of the Security Council to maintain international peace and security; treaties, agreements, and internal rules of human rights and international humanitarian law; and the practices of states, regional organizations, and the Security Council. Below we detail each of these aspects.

According to the report, the obligations attached to the concept of sovereignty are directly related to the idea of effectiveness: The state must fulfill its obligations toward its citizens, and if the state does not take responsibility, someone has to protect that population. In parallel, the responsibility of the Security Council to maintain international peace and security is a crucial element in the structure of collective security as established in 1945. However, a violation of human rights within a given state will not necessarily merit a threat at the UN level. Moreover, as the members of Council decide what constitutes a threat to international peace and security, political relations may limit the Council’s ability to focus effectively on a real threat, as we saw occur in the case of Rwanda, for example.

Treaties, agreements, and internal rules of human rights and international humanitarian law are important as guides of acceptable government practice, but their absence cannot serve as an excuse for certain political actors to commit acts against a particular population. Importantly, beyond any argument based on treaties, agreements, and established law, there is a recognition of universal standards of human rights and the UN’s commitment to protecting individuals.

Finally, the practices—the political and military actions of states, regional organizations, and the Security Council—promote several different views. Examples of successful actions, infringement of the prerogatives of the collective security system, omission of specific norms, and neglect of those norms already established and accepted should suffice. Each of these possibilities can be pointed out to support the assertion. Thus, the need for such conduct so as to protect the rights of individuals is reiterated.


The Responsibilities in R2P

The effectiveness of the Responsibility to Protect is based on stages of past humanitarian crises, which were usually treated in different ways in interventions before R2P was established. Historical examples emphasize military action, thus disregarding the need for preventive measures and the search for reconciliation and understanding in order to stabilize threatened societies. In response to these past interventions, the tripartite division proposed in the report states that there are three responsibilities that form the combined structure and core of protecting individuals: the responsibility to prevent, the responsibility to react, and the responsibility to rebuild. Below we detail each of them.


The Responsibility to Prevent 

The threats to which populations are subject are linked to the existence of conflicts. The logic of  prevention involves tackling the roots of possible conflicts before resorting to the use of force. A major challenge of prevention is determining whether relationships between certain political actors’ actions are directed toward escalating tensions into conflict. At the same time, another question emerges: How does one convince the political actors that their decisions can have serious repercussions for the international and domestic order without having this “advice” interpreted as an intervention, which would constitute a violation of sovereignty? The density and difficulty posed by this question may be one reason why the report proposes such few practical alternatives: It seeks to emphasize that it considers prevention to be the primary responsibility of the international community. However, critics of the Responsibility to Protect normally agree that the report is too generic in its suggestions for how to prevent conflicts.

It is important to consider that the levels of authority are preserved in the report’s subdivision of responsibilities; that is, the state has the task of preventing conflicts that could threaten its people. If it fails to comply with this defined objective, the international community would be responsible for taking preventive initiatives, preferably by Security Council. Furthermore, when the Council fails to act due to a lack of consensus among its members, other states would then have the prerogative to enforce such liability.


The Responsibility to React 

If the preventive initiatives fail, the report indicates that the situations threatening the integrity of individuals must be emphatically repulsed. This, however, does not imply the automatic use of force. For the Responsibility to Protect, the resources of warfare apply only when other alternatives are exhausted completely.

Initiatives to address situations of risk are directly linked to coercion. The report presents economic, political, military, and diplomatic sanctions as alternatives to consider. Concerned countries can adopt any of these sanctions unilaterally and voluntarily or an action can be imposed through a Security Council resolution.

The Responsibility to Protect also presents the use of instruments of international law as another alternative in responding to practices that cause death and suffering to people. For instance, in the 1990s the Security Council used international tribunals to judge alleged criminals and restore order, and this led to the creation of the International Criminal Court, even though key states were absent during this means of maintaining the collective security system.

Finally, only when all other forms of response have been unable to bring order to situations that risk individual welfare is the alternative of using military force valid. The authors of R2P recognized that extreme cases may require such action, so they deferred to the Security Council to determine when it is a necessity and how it should be implemented. The report does not ignore or condone unilateral military action without the consent of the Council—one of its most controversial points, which we will discuss below.


The Responsibility to Rebuild 

If military force has been used on behalf of protecting the rights of threatened populations, then the social and physical structure of the state has likely been compromised. Because of this, the Responsibility to Protect demands stakeholders to also extend the mission to assist into the process of recovery, reconstruction, and reconciliation in order to ensure a stable atmosphere in the region targeted by the intervention. The reconstruction process should focus on the causes that led to intervention in order to prevent those same threats being reactivated and, thus, leading to new conflict. In other words, initiatives to rebuild should be directed toward what the report defines as primary causes of the disputes and violations of people’s rights.

Efforts to revise the structure of the United Nations, repeatedly cited as the institution holding the authority to act on the three fronts that embody the Responsibility to Protect, led to the creation of the Peacebuilding Commission, an agency that works to rebuild regions that suffered from the scourge of war and aims to regain the security of individuals whose rights  were suppressed in the midst of conflicts. The work of the Peacebuilding Commission focuses on building solid foundations for peace consolidation. Based on the Secretary-General’s report, quoted in the Responsibility to Protect, the initiatives should close cycles of conflict and human rights violations by preventing further armed conflicts.


Priorities

A crucial factor for the Responsibility to Protect is the role that prevention plays in solving the problem that motivates the report: ensuring the rights of threatened populations. According to the report, prevention is the largest consideration, and efforts and resources should concentrate on this responsibility in order to maximize chances of success. According to Alex Bellamy,11 identifiable elements of the report demonstrate the framers’ primary concern with prevention. For instance, it calls for research and debate on how to implement mechanisms and also mentions propositions, such as pointing out three areas that, if addressed, are capable of preventing elements that make possible conflicts with devastating effects: early warning, root causes, and direct prevention.

Since its founding in 1945, the mechanisms of early warning are part of the structure of the United Nations. In its article 99, the UN Charter gives the Secretary-General the authority to draw the attention of the Security Council to a given situation that poses a threat to international peace and security. However, despite the concern demonstrated by this authority, allowing the Secretary-General to take an effective step, the United Nations was not able to clearly define mechanisms of effective early warning. Humanitarian crises of the 1990s demonstrated the need for such instruments to be institutionalized, such as using other actors, not necessarily linked to the UN, to obtain information to help prevent invasive alternatives and the spread of conflict to other regions.

For Gareth Evans, there is a significant amount of early warning tools that can be coordinated, but the practical indicators of effectiveness are insufficient as the number of variables that contribute to the emergence and escalation of conflicts that threaten the civil population is immense.12 Each case is unique, and although it is possible to monitor each potential conflict, the costs of such monitoring reduce the willingness of states to support such initiatives. In this way, Evans highlights the important role of institutions like the International Crisis Group in monitoring situations that could evolve into armed confrontation.

Beyond early warning mechanisms, the Responsibility to Protect points out that economic, political, and cultural issues play an important role in the occurrence of violent disputes. The disputes over such factors constitute the foundation and root causes of conflicts that need to be prevented to avoid human suffering. If those preventive actions are delayed, the ways for implementing prevention would be changed, requiring the use of what the report defines as the direct prevention toolbox.

It is important to understand that facing a problem’s root causes is more than an ephemeral action; rather, it is a long process that individual states should control, but one that may be accompanied and supported by the international community, thereby giving legitimacy to those actions taken to stabilize a situation.

The means for such actions are outlined by four guidelines given in Responsibility to Protect: political-diplomatic, socioeconomic, legal, and military. The difficulty in pointing out all the substantive issues underlying a conflict does not mean that all four actions listed above should be involved in analyzing and addressing a conflict.

Political-diplomatic aspects are structural measures to promote good governance and invite the threatened state to take effective part in international organizations. Doing so highlights for the state the opportunities that such participation represents and, in parallel, it demonstrates the responsibilities and obligations the international community assumes as well as its ability to shape the behavior of states and lead them to a more cooperative attitude toward the norms of international law.

Concerning socioeconomic aspects, according to the report, the international community should support development initiatives and policies aimed at increasing states’ economies. Furthermore, the profits a state’s economic development should be investing in are educating citizens of the importance of social tolerance by emphasizing the benefits of maintaining good relationships between individuals and respecting differences.

In regard to legal mechanisms, defining clear constitutional rules that are accepted by the community is the first step in internal stabilization. What’s more, these rules must promote respect for human rights. The principle of equality of all before the law establishes that the rule of law is the basis for relations between the state and its nationals, thereby strengthening, for example, the fight against corruption, which is nothing more than a form of privileging a minority at the expense of the rights and needs of the majority.

Finally, the security or military structural measures of security need to be reformed so that the citizenry of a state is confident in those individuals who undertake to protect and preserve the state. This trust is reaffirmed when democratic instruments are strengthened, with the military leaving the rule of the state in the hands of civilians. The report also highlights the importance of controlling the flow of small arms and light weapons, which are partially responsible for fueling conflict and causing suffering to individuals.

These four aspects are also valid when the time for need for preventing conflict is scarce. The direct preventive toolbox is necessary in order to avoid the need for invasive measures, which can resolve the issue but may also impact innocent civilians and delegitimize the intervention.

The political-diplomatic direct measures are directly linked to preventive diplomacy. At this stage of a situation, the imminence of the conflict is clear, but it has not erupted yet. To prevent disputes that might result in death and pain, diplomatic negotiations play a major role. The threat of political sanctions can substantiate the negotiation process by pointing out to potential belligerents that the costs of the conflict are greater than the initial prospects.

The direct measures related to socioeconomic aspects also involve using economic sanctions to demonstrate to the disputing parties that the suffering of innocents is unacceptable to the international community. In addition to restrictions, offering economic incentives in exchange for reducing tensions is also an alternative, as is being willing to grant and maintain financial aid for parties that engage in peaceful conduct.

The legal direct measures should provide less traumatic alternatives when it comes to resolving disputes. They should support the local courts and, when the domestic legal structure is unable or unwilling to fulfill its mandate, indicate the possibility of bringing possible violations of the rights of populations to the international courts for investigation and prosecution.

With respect to direct measures in military and security areas, the international community can assign a preventive deployment, which is not authorized to use force, as an alternative that also shows its concern and its willingness to take all reasonable steps to avoid bigger problems. Arms embargoes and suspending military cooperation agreements also represent options for preventing the outbreak of warfare.

Bellamy highlights actions taken by the international community, some even before the Responsibility to Protect was adopted, that related to conflict prevention. Among them we can underline the report,13 presented in June 2001, of the UN Secretary-General on this issue. The document reaffirms the leading role of national governments but opens up some space in the domestic sphere for civil society, thus leaving the international organizations and the international community a kind of complementary ability that would be activated only in cases when states fail to undertake necessary preventive measures.

In “A More Secure World: Our Shared Responsibility,” Kofi Annan and a group of experts mention the necessity of prevention, reinforcing that this issue should be prioritized in order to achieve better results in dealing with conflicts. The report was intended to be the first step in  responding to calls for reform in the UN system. In its second part, the document approaches the relationship between collective security and conflict prevention. Every threat analyzed features a section discussing ways to meet the challenge of prevention. Once again, we are shown just how difficult the mission of addressing preventive actions is. The report uses conflict resolution as examples of preventive actions, thus prompting again the inescapable question: When does the responsibility to prevent turn into a responsibility to react?


R2P and Military Intervention 

As stated before, the effective priority of Responsibility to Protect is to prevent humanitarian crisis. However, as preventive measures are prone to failure, the report does not reject the possibility of using coercive measures that have a greater impact, such as military intervention. In regard to this, R2P points out the need for adequate effective actions to determine the threshold of just cause.

For the Responsibility to Protect, the use of force is only justified when there is no alternative available to avoid a large-scale loss of life, either because of the deliberate actions of a state or by its inability or failure to act in response to events of this size. Furthermore, the use of force is justified in cases of ethnic cleansing, mass murder, forced displacement of populations, any acts designed to terrorize people, and rape as an instrument of war. The occurrence of such acts of villainy justifies the use of military instruments to prevent the suffering of threatened populations, requiring states that support such practices to review their positions and assisting states unable to meet their responsibilities to do so with the utmost readiness.

Amid the need for military intervention, the report identifies four Precautionary Principles that must be met in order to legitimize the use of force as a humanitarian action and ensure that doing so is contingent solely on the protection of individuals at risk. The first Precautionary Principle is the intention must be right, which means the real purpose of intervention must be humanitarian. The action must first and foremost effect to eliminate people’s suffering and pain without taking into account the particular interests of intervening forces. In this sense, the report is clear in prioritizing the use of multilateral forces in such operations that are supported by regional institutions, as defined in the UN Charter’s Chapter VIII.

The second Principle is that other alternatives must be exhausted before adopting coercive instruments. Military intervention should be the last resort to resolve a humanitarian crisis, thus preventing the possibility that, instead of a relief and hope, it would actually result in more deaths and violence in areas of conflagration.

The third Precautionary Principle is that the means for intervention must be proportional to the conflict at hand. The operation must be designed to use minimal military resources and last the shortest time possible in order to ensure the achievement of its objective: protecting human beings.

The last Precautionary Principle is that there must be reasonable prospects for military action. For the international community to intervene in a humanitarian crisis by using force, the possibility that such will be successful must be significant. If the result of the intervention can be worse than the result of not taking military action, its humanitarian character is negated and the mission will be delegitimized.


The Decision to Intervene 

According to the Responsibility to Protect, the structure of the collective security system, based on the UN Security Council, should be supported. In this sense, even with the challenges faced when taking responsibility and ensuring international peace and security, the report recognizes that the best way to respond to humanitarian crises involves the consensus of the members of the Council.

According to the report, the Council must be aware and ready to act at any time, acting immediately in situations that could threaten the rights of populations. Concerning the role that  the report gives the Security Council, consensus can be easily achieved if the permanent members voluntarily abdicate use of veto power in cases of humanitarian crises that do not involve vital interests of the five states. In this sense, it is interesting to note that the report takes a realistic approach in acknowledging that there is a limit to international humanitarian action.

Finally, the report presents alternatives if the Security Council is blocked and unable to deal with extreme situations. The first recalls 1950, when the UN General Assembly adopted Resolution 377, the Uniting For Peace. According to this resolution, in case the Council is blocked, the Assembly may meet in an emergency session and recommend the use of collective measures to ensure international peace and security. The main objective of this resolution is to find a prompt solution for a crisis and to ensure that this alternative would be adopted by a larger number of states and is, therefore, a more legitimate decision. In the latter case, the Responsibility to Protect recognizes that regional organizations can act in their jurisdiction, backed by the principles of the report, and then seek an endorsement a posteriori from the Security Council. Some scholars compare this possibility to what occurred in the Kosovo crisis in 1999, although the areas in which military action was taken were not part of NATO.

The report also brings some operating principles for when military force is adopted in response to a humanitarian crisis. According to the Responsibility to Protect, the objective must be clear that this is an extreme measure aimed solely at preventing people from suffering from the atrocities that threaten their rights. The chain of command shall establish a common approach for all participants of the intervention, and that approach will be related to the mission’s humanitarian goal.

From these definitions, the report also highlights the need for military force to coordinate its efforts with humanitarian organizations that are present in the region as well as to understand the limits of its action, defined by the rules of international law and the principles of Responsibility to Protect.

If it is possible to find among analysts some that consider the report timid in its willingness to provide effective responses to humanitarian crises, then, conversely, many political leaders came to believe that legitimating after intervention was a way to restrict the prerogatives of sovereignty and nonintervention in the UN Charter. This dichotomy between political ideas will be expanded with the adoption of Responsibility to Protect in 2005. The debate and the varying positions of the states stress that different perceptions of the issue continue to hinder the construction of a consensual and definitive solution, as discussed below.


The R2P and the 2005 World Summit 

Many countries have repeatedly demanded UN reform because they are not content with the power structure that the organization represents. The arguments about representativeness and legitimacy are present because the number of nonpermanent members of the Security Council was enlarged in 1965. The first Cold War, however, blocked more exacerbated demands.

After the Cuban Missile Crisis, a new international order began to be consolidated, marked by the logic of détente. During this period, the first signs of dissatisfaction with the power structure represented by the United Nations, in particular its Security Council, become visible. This claim for change was strengthened as decolonization progressed and the number of UN members increased significantly. In the late 1970s the superpowers resumed their tensions, and the possibilities for other states to manifest their discontent were restricted once again. The international agenda focused on security issues and global bipolarity, thereby deflating the reformist pretensions.

Then, the end of Cold War marked the emergence of new alternatives in international order. This brought about a new global reality, in which the Security Council was no longer subjected to bipolarity and its consequent blockade, as evidenced by the consensus for intervention in Iraq in 1991.


However, when the international community failed to define humanitarian responses to threats in Africa and the Balkans, reformists demanded a redistribution of world power through a UN reform. The issue then became part of the ongoing UN agenda, discussed especially during the General Assembly sessions on its fiftieth, fifty-fifth, and sixtieth anniversaries.

As stated earlier, the Responsibility to Protect was presented in 2001 and, supported particularly by the then Secretary-General Kofi Annan, became one of the issues discussed at the United Nations and was presented as an alternative to the dilemma the UN faced when responding to humanitarian crises.

In “A More Secure World,” one of the main documents prepared by the UN to promote debate on its reform during its sixtieth anniversary, the term “responsibility to protect” appears thirteen times, almost always in reference to safeguarding the rights of individuals. It is important to remember that “A More Secure World” is a technical document—a set of proposals made by experts14 on behalf of the organization and is meant to be used as a basis for negotiation that would take place in 2005.

A year later, the 2005 World Summit was held, aimed to adapt the structure of the United Nations to a new reality, one in which global threats are now issues, such as terrorism, climate change, intrastate conflicts, poverty, and violations of individual rights. The meeting participants approved several documents, most notably the 2005 World Summit Outcome, which presents the outcome of discussions set up by states. For supporters of the Responsibility to Protect, that it was indirectly mentioned in the World Summit Outcome report in paragraphs 138 and 139 means that it has been effectively recognized and adopted as a new tool with which to face humanitarian crises. However, the document is mentioned only three times throughout the entire UN report, which indicates that the Secretary-General’s emphasis was not shared by member states. Below, the original paragraphs of the World Summit Outcome show how the Responsibility to Protect is recognized by states: Responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity

138. Each individual State has the responsibility to protect its populations from genocide, war crimes, ethnic cleansing and crimes against humanity. This responsibility entails the prevention of such crimes, including their incitement, through appropriate and necessary means. We accept that responsibility and will act in accordance with it. The international community should, as appropriate, encourage and help States to exercise this responsibility and support the United Nations in establishing an early warning capability.

139. The international community, through the United Nations, also has the responsibility to use appropriate diplomatic, humanitarian and other peaceful means, in accordance with Chapters VI and VIII of the Charter, to help to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity. In this context, we are prepared to take collective action, in a timely and decisive manner, through the Security Council, in accordance with the Charter, including Chapter VII, on a case-by-case basis and in cooperation with relevant regional organizations as appropriate, should peaceful means be inadequate and national authorities are manifestly failing to protect their populations from genocide, war crimes, ethnic cleansing and crimes against humanity. We stress the need for the General Assembly to continue consideration of the responsibility to protect populations from genocide, war crimes, ethnic cleansing and crimes against humanity and its implications, bearing in mind the principles of the Charter and international law. We also intend to commit ourselves, as necessary and appropriate, to helping States build capacity to protect their populations from genocide, war crimes, ethnic cleansing and crimes against humanity and to assisting those which are under stress before crises and conflicts break out.15




With all the doubts surrounding the intensity and degree of states’ commitment to R2P’s principles,  it is certain that the initiative of the Responsibility to Protect became part of the humanitarian intervention debate and would guide the actions of individual states and the United Nations. It was up to the Security Council to take the next step—adopting the assumptions of the report.

In April 2006 the Security Council held its 5,430th meeting, which adopted resolution 1674. The fourth paragraph of the document reaffirms support to Responsibility to Protect, clarifying provisions related to war crimes, genocide, ethnic cleansing, and crimes against humanity, but maintaining a lack of specificity regarding the measures that need to be taken when these occur.

Although the Security Council indicates its willingness to accept the suggestions of the ICISS report and endorse their proposals, the states continued to be skeptical about the real meaning of the Responsibility to Protect. For some states, the report represented a new tool to legitimize the intervention of external actors in their domestic issues. For these critics, the vagueness or lack of greater depth in R2P proposals is the first issue to contest, using the claim that more debate on the subject is needed until such a time that this debate is replaced by some other issue that is more relevant at the moment, thereby sending the Responsibility to Protect to the political wilderness where other initiatives have been relegated. However, when the Secretary-General sent to the UN General Assembly a document suggesting mechanisms for implementing the Responsibility to Protect, the debate over the effectiveness of the report was taken up more intensely. During six meetings of the General Assembly held in July 2009, a series of demonstrations on the subject showed that the states were still divided over the Responsibility to Protect.

The positions of the states vary along a range of options: waiving with explicit support the adoption of the document, relativizing its repercussions in terms of restricting the power of the Security Council on humanitarian issues involving threat or breach of the international peace and security, and acting without fear of sanction. In this group we can recognize the positions of the European Union, especially initiatives from France and the United Kingdom16 as well as the sponsor of the report, Canada.

The idea of transferring powers from the Council to the General Assembly and the proposal to limit veto power on issues involving humanitarian emergencies prompted China and Russia to adopt a reticent position.17 The NATO intervention in Kosovo still echoes in the memories of the two permanent members of the Security Council, who fear that the report will legitimize violations of sovereignty against their allies through human rights procedures that are culturally relativized, which means to position their diplomacy clearly within the initiating states’ political culture. Its policy relevance, however, encourages these states to defend a more neutral stance, calling for more negotiation and the clarification of unclear points.

On the other extreme of the debate, states that have expressed opposition to adopting the report believe that effective accountability is linked to the state and that sovereignty cannot be restricted or relaxed without risking the destabilization of the international system. Pakistan, even before the 2005 World Summit, expressed opposition to the report. At 2009 meetings the position was less emphatic, but the Pakistani18 government reiterated that adopting a document that does not clearly define its scope and its means of realization presents a problem.


Final Remarks 

The Responsibility to Protect was a breath of fresh air to a discussion that had gone stale at the turn of the millennium. However, even though the attacks of 9/11 and the subsequent War on Terror attained a privileged position on the international agenda, which could have undermined the discussion of how to deal with humanitarian issues, the debate has not ended. On the contrary, it has continued amid controversy and disagreement.

Thus, it is important to recognize the role of former Secretary-General Kofi Annan and his successor, Ban Ki-moon, in managing and pushing the subject within the United Nations. The organization’s past errors help explain why they continue to be concerned about the issue; the UN said “never again” in response to the Holocaust, but this needs to be said for the massive violations of rights of peoples.

In proposing measures, Gareth Evans (Australia), Mohamed Sahoun (Algeria), and the ICISS team contributed greatly to this discussion. The progress made by political actors in high-level meetings, the General Assembly, and the Security Council should also be mentioned. It is important to recognize that there exists a responsibility to human rights and humanitarian concerns and, more importantly, to realize that speech alone does not bring about much difference in actuality, despite the fact that political practice does not always match political rhetoric.

However, consider certain states’ proposition that R2P’s unwillingness to offer exhaustive explanations and directives is a mistake. If states sometimes seek loopholes in official documents in order to justify unethical postures, then this report’s lack of clarity constitutes a real problem. The superficial aspect of the means of prevention, intervention principles, and the density of rebuilding initiatives do not necessarily prevent humanitarian arguments from being used for political means, namely their use to violate sovereignty and change political regimes.

Thus, the willingness of states to at least continue the debate on the Responsibility to Protect is salutary, even if they do so with the intention to postpone its implementation. Insofar as the international dynamics increasingly involve other actors beyond states, the influence of nonstate actors can help to prevent the implementation of this document, causing its principles to fall by the wayside but, at the same time, exercising a critical stance regarding the need for transparency when formulating rules for issues as sensitive as those treated here.
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Universal Jurisdiction as an International “False Conflict” of Laws 

ANTHONY J. COLANGELO


I. Evolving Norms of International Law 

What makes universal jurisdiction so extraordinary—and extraordinarily controversial—is the way it authorizes and circumscribes a state’s power to make and apply law or prescriptive jurisdiction. 1 Many people who like universal jurisdiction like it because they think it allows states to extend their laws without any limitation to activity anywhere on the globe involving anyone. Thus, tyrants and terrorists are not immune from prosecution just because their home states refuse to prosecute them. People who dislike universal jurisdiction tend to dislike it for these very same reasons: Because any state in the world can claim to exercise it over acts committed anywhere by anyone, universal jurisdiction invites easy manipulation for purely sensationalist or propagandist ends. Neither view is entirely correct.

This chapter proposes a framework for analyzing the concept of universal jurisdiction and evaluating its exercise by states in the international legal system. In brief, I argue that universal jurisdiction is unique among the bases of prescriptive jurisdiction in international law and that its unique character gives rise to unique—and underappreciated—limiting principles. The main analytical device I use to make this argument is the notion of a “false conflict,” which I borrow from the private law field of conflict of laws, also known outside the United States as private international law.2 I do not suggest that any particular permutation of false conflict (there are a few) 3 in the private law sense can or should be seamlessly grafted onto the international legal system. Rather, my aim is to explore some general themes captured by the idea of a false conflict of laws and to craft a species of false conflict for the international legal system that can helpfully structure legal and policy thinking about universal jurisdiction in ways that accommodate both prevailing state sovereignty and individual rights concerns.

Part I of the chapter argues that universal jurisdiction is different from all other bases of jurisdiction in international law. Other bases of jurisdiction derive from distinct national entitlements to make and apply law, like entitlements over national territory or persons. These bases of national jurisdiction grant states great freedom to regulate whatever conduct they deem deserving of regulation in essentially whatever regulatory terms they choose. In this respect, international law circumscribes the geographic range of situations to which states may apply their laws but without much restricting the content of the law a state seeks to apply once it has been determined that a situation falls within the state’s recognized prescriptive range.

In contrast, universal jurisdiction derives from a state’s shared entitlement—with all other states in the international legal system—to apply and enforce the international law against universal crimes. As a result, a state cannot unilaterally decide what conduct falls within its universal jurisdiction and cannot regulate that conduct in any terms it chooses (unlike when exercising national jurisdiction). Rather, the state exercising universal jurisdiction acts as a decentralized enforcer of international law on behalf of the international legal system. This is, in a sense, the opposite of the way national jurisdiction works. The geographic range is limitless, but international law places restrictions on the content of the law being applied. Part II shows how the uniqueness of universal jurisdiction presents a species of false conflict for the international legal system. It examines the notion of false conflicts and concludes that, properly exercised, universal jurisdiction by its nature creates no conflict of laws among states. Because the state exercising universal jurisdiction merely enforces shared normative and legal commitments of all, no conflict of laws exists since the law being applied is the same everywhere. And, because the universal jurisdiction state is enforcing an otherwise applicable international norm that necessarily governs within all other states, including states with national jurisdiction, the latter can claim no sovereign interference. That is, they have no “sovereignty claim” under international law that, for instance, genocide, torture, or war crimes are legal within their borders. Hence, put in conflict-of-laws terms, there is a “false conflict” both (1) because the universal jurisdiction state applies a norm that by force of international law applies within the jurisdictions of all other interested states, and (2) no other state can claim a legitimate sovereign interest in the choice of a domestic law contrary to that norm.

This is not to say, however, that territorial or national jurisdiction states have no legitimate interest in seeing the matter resolved at home in domestic courts rather than abroad in foreign courts through principles of jurisdictional primacy. But that jurisdictional ordering is more a question of adjudicative, as opposed to prescriptive, jurisdiction. Put another way, it relates more to choice of forum as opposed to choice of law. For the international law against, say, genocide, is in theory the same everywhere;4 it thus axiomatically would erase any “true conflict” of laws among states.
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