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 Praise for Robert Darnton and The Case for Books

“Robert Darnton’s essays collected in The Case for Books  should be read not only by those concerned at the technological threat to the printed page but by all the younger ‘digital natives who know “text” primarily as a verb.’ Thus does H. J. Jackson begin her review of a nuanced and subtle collection which, while addressing anxieties about the present and future of Google, is less alarmist than others of the older generation have been.”

—Times Literary Supplement


 



“[A] fascinating history of our literary past and a penetrating look at the disruptive forces shaping the future of publishing. Almost no topic is untouched, from the role of libraries to metadata, the print traditions of Europe, piracy old and new, Darnton’s own forays into digital initiatives, and the efficacy—even the beauty—of our changing literary landscape over centuries of development . . . the book offers a deep dive into the evolution of the written and published word.”

—Publishers Weekly


 



“Historian and library director Darnton has written expansively and lucidly on the history of books and libraries. This collection of his influential essays from the past decade neatly encapsulates one significant part of his immense legacy and contribution to intellectual history. . . . Every one of Darnton’s essays reflects both his erudition and his good humor.”

—Booklist


 



“Neither jeremiad nor rant, this eloquent gem by the world’s premier historian of the book is an exploration of how print can flourish in the digital world. Robert Darnton, director of the Harvard University Library and founder of the Gutenberg-e online book program, explains how books are parts of  ‘circuits of information’ and that ‘historians can show that books do not merely recount history; they make it.’ Rather than deploring the (exaggerated) demise of the book, we need to understand how all of us in the world of communication, from the librarians, publishers, computer engineers, and webmasters to readers, can make it together through the thickets of the information landscape.”

—Editor’s Choice, Chicago Tribune


 



“Darnton knows this territory as well as anyone and views the subject from a unique perspective . . . The stimulating and thought-provoking essays in The Case for Books: Past, Present, and Future provide us with an excellent overview of where we have been and where we are likely to be headed . . . Darnton’s thoughtful and incisive essays on this important topic should be of interest to a wide range of book lovers.”

—BookPage

 



“In this collection of well-informed essays, Robert Darnton, historian and director of the Harvard University Library, offers a decidedly open-minded perspective on some of the technological changes affecting the world of books and leads an insightful and learned discussion of topics that will appeal to more traditional bibliophiles.”

—Shelf Awareness


 



“Darnton’s book ticks all the boxes. It looks nice. It smells nice. Its content is intelligent and forms a valuable primer to an increasingly important debate.”

—The Scotsman


 



“[Darnton has] applied a masterly eye for detail, condensing a history of books into enlightening insights about where we may find the book—in its many forms—in the future.”

—Star Tribune
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 INTRODUCTION

This is a book about books, an unashamed apology for the printed word, past, present, and future. It is also an argument about the place of books in the digital environment that has now become a fundamental fact of life for millions of human beings. Far from deploring electronic modes of communication, I want to explore the possibilities of aligning them with the power that Johannes Gutenberg unleashed more than five centuries ago. What common ground exists between old books and e-books? What mutual advantages link libraries with the Internet? Those questions may sound empty in the abstract, but they take concrete form in decisions made every day by players in the communication industry—webmasters, computer engineers, financiers, lawyers, publishers, librarians, and a great many ordinary readers.

Having played a bit part myself, I offer this collection of essays for whatever help it may provide to anyone attempting to find a way through the information landscape. My own way led through a great deal of unfamiliar territory. After a brief career as a reporter, mainly covering crime for the  Newark Star Ledger and the New York Times, I became a college professor and spent most of my time in the eighteenth  century, studying a subject that came to be known as the history of books. Research on publishing in the age of Enlightenment led to an opportunity to observe publishers at work in the modern world, when I spent four years on the editorial board of the Princeton University Press and then fifteen years as a trustee of the Oxford University Press (USA). The OUP’s headquarters on Madison Avenue provided a view of the trade as well as the academic side of publishing. A summer as a scholar in residence at the CBS network opened up another view from a corporate office high up on Sixth Avenue. Election to the board of trustees of the New York Public Library brought me back to the heart of book country at Fifth Avenue and Forty-second Street. By then I was publishing trade books at W. W. Norton a block away and articles with the New York Review of Books across town at Broadway and Fifty-seventh Street. I could not have followed a more revealing itinerary through the contemporary world of books, had I planned it in advance. But it all happened by improvisation and good luck, as occasions arose.

Along the way, I helped launch two publishing ventures of my own design: the Electronic Enlightenment, a digital database formed from the correspondence of Voltaire, Rousseau, Franklin, and Jefferson (it is now being sold by the Voltaire Foundation of Oxford as a subscription package whose contents differ somewhat from what I had originally envisioned), and Gutenberg-e, a series of electronic monographs produced from prize-winning dissertations in history (they, too, were sold as subscriptions by the publisher, the Columbia University Press). The Andrew W. Mellon Foundation financed both projects and helped me learn something about the importance of business plans and the possibility of promoting the public good from initiatives in the private sector.

Finally, I set out to write a large-scale e-book about publishing and the book trade in eighteenth-century Europe. But before I built a Web site, I received an unexpected phone call from the provost of Harvard University: would I be willing to be considered for an appointment as the next director of the Harvard University Library? I did not hesitate long before saying yes. Here was an opportunity to do something about the issues I had studied as historical phenomena. The job did not in principle involve a heavy load of administration. On the contrary, I was expected to continue research and teaching as a university professor while leaving the management of the libraries (estimates of their number varied from 40 to 104, depending on definitions of a library) to the head librarians, who are generally recognized as the best in the profession. But in July 2007, as soon as I moved into my office, I learned that Harvard was involved in secret talks with Google about a project that took my breath away. Google planned to digitize millions of books, beginning with those at Harvard and three other university libraries, and to market the digital copies, drawing on a database that would become the world’s greatest library, bigger by far than anything dreamt of since the library of Alexandria.

Google Book Search, as it came to be known, developed from an attempt to settle a lawsuit against Google in September and October 2005 by a group of authors and publishers who claimed that by digitizing books from research libraries and displaying snippets from them on the Web, Google was infringing copyright. Harvard had no part in the suit, but it had to be informed about the negotiations for a settlement, because Google Book Search would never get off the ground if it did not win the cooperation of the libraries that would supply the books for digitization. I spent a large proportion of my first  two years at Harvard huddling with lawyers and struggling to understand the implications of the settlement as it was gradually hammered out. Everything had to be kept secret, owing to nondisclosure agreements, until the settlement was made public on October 28, 2008. By then I had received something of an education in the ways of corporate litigation and the strange world of Google, where young engineers sat around on inflated rubber balls dreaming up algorithms that could lead a search for anything. (During one visit to a Google office, I asked an insider how he would describe the status hierarchy of the company. “Easy,” he replied. “First come the engineers, then the lawyers, then the chefs.”)

Dazzled as I was by the vision of a digital mega-library, I had doubts about letting Harvard’s collections of books, built up at enormous effort and expense since 1638, become part of a commercial speculation. I did not object to Google’s project of making books in the public domain available free of charge on the Internet, but Google planned to sell subscriptions to the digitized database, composed of books protected by copyright, and to share the proceeds with the plaintiffs who were suing the company. The more I learned about Google, the more it appeared to be a monopoly intent on conquering markets rather than a natural ally of libraries, whose sole purpose is to preserve and diffuse knowledge. I tried to explain the issues posed by Google Book Search in two articles published in the New York Review of Books and reprinted here. Since then a lively public debate has developed, and it is still going strong as I write, when the fate of the settlement remains to be determined by a court, which will begin to deliberate on October 7, 2009.

The other issue that occupied me heavily during my first two years at Harvard was a local version of the general movement known as open access. In collaboration with Stuart Shieber, a  computer scientist committed to the open-access cause, and with the support of Harvard’s provost, Steven Hyman, I defended a motion before the Faculty of Arts and Sciences to make all scholarly articles by members of the faculty available online and free of charge. The motion was carried unanimously on February 12, 2008. Since then, similar motions have been adopted by the Law School, the Kennedy School of Government, and the School of Education. The other schools that together make up Harvard University are expected to follow suit, so that a “Harvard model” for open access is being debated widely in the academic world. What distinguishes it from other open-access policies is its mandatory character. Faculty members are required to transfer a nonexclusive license to Harvard, making their scholarship freely accessible from a repository, which the library administers through the Office for Scholarly Communication. They can opt out by obtaining a waiver, which is granted automatically, but they are committed in principle to communicating the results of their research openly to anyone with Internet access.

The principle of openness underlies several other projects discussed in the following essays. I do not expect my readers to have any particular interest in the goings-on at Harvard, but Harvard’s library, as it happens, provides an ideal site for dealing with the problems that exist everywhere in the world of learning—problems of paying for the exorbitant costs of journals, of preserving texts “born digital,” of defending fair use in assigning texts to students, of including Web sites and e-mail among the sources saved for future research. There are practical problems, too. How to keep up with acquiring printed books while advancing on the digital front? How to develop a new business model that will free scholarly journals from the commercial speculations of publishers? How to legitimize electronic  monographs in the eyes of conservatives who believe that a book can exist only in print? The questions open onto the entire future of communication. I hope they will interest a broad readership, even if I present them as they appeared to me in my small corner of a college campus.

Any attempt to see into the future while struggling with problems in the present should be informed, I believe, by studying the past. I have therefore organized this collection of essays in three sections, running backward from speculations about the world of books that will exist in five or ten years to polemics about issues in the here-and-now and reflections on older information ages with communication systems of their own. Not that the essays were meant to fit in any prefabricated structure. They were written as occasions arose and fired off, scattershot, at moving targets.

If I may switch metaphors, I would argue that an essay can be used to assay a subject, somewhat as metallurgists do when they drill into a substance to test its composition. Review essays are especially useful in this respect. The final section of this book contains three review essays that I wrote to examine different aspects of book history: paper, the basic material of literature from the fifteenth to the twenty-first century; bibliography, the principal tool for taking the measure of texts; and reading, the most fundamental and mysterious element in the communication process. Communication itself—the notion of interrelated stages in producing and consuming books—is the subject of the last chapter, which attempts to characterize the history of books in general and to illustrate its methods by drawing on archival research. I believe that book history is one of the most vital fields in the humanities. Does its success express a fascination for a world we have lost now that the Internet makes the printing press look archaic?

Perhaps, but the study of books need not be limited to a particular technology. In working back into the historical dimension of my subject, I hope to help the reader take a long-term view of current problems. Although the study of history does not, in my opinion, afford lessons that can be directly applied to present circumstances, immersion in the past can provide a useful perspective on current and future events. People today feel the ground shifting beneath their feet, tipping toward a new era that will be determined by innovations in technology. We see the change in patterns of behavior. A generation “born digital” is “always on,” conversing everywhere on cell phones, tapping out instant messages, and networking in actual or virtual realities. The younger people you pass on the street or sit next to on a bus are simultaneously there and not there. They shake their shoulders and tap their feet to music audible only to them inside the cocoon of their digital systems. They seem to be wired differently from their elders, whose orientation to machines comes from another zone of the subconscious. Older generations learned to adjust dials by turning knobs; younger generations toggle. The difference between turning and toggling may seem trivial, but it derives from reflexes situated deep in the kinetic memory. We find our way through the world by means of a sensory disposition that the Germans call Fingerspitzengefühl . If you were trained to guide a pen with your index finger, look at the way young people use their thumbs on mobile phones, and you will see how technology penetrates a new generation, body and soul.

Does the change in Fingerspitzengefühl mean that readers soon will cease to thumb through books? It seems that reading machines have won a place in the information landscape. But the oldest machine of all, the codex, continues to dominate the market for reading matter. In fact, its market share  is actually increasing. According to Bowker’s Global Books in Print, 700,000 new titles appeared worldwide in 1998; 859,000 in 2003; and 976,000 in 2007. Despite the current downturn of the economy, soon a million new books will be published every year.

The staying power of the old-fashioned codex illustrates a general principle in the history of communication: one medium does not displace another, at least not in the short run. Manuscript publishing flourished long after Gutenberg’s invention; newspapers did not wipe out the printed book; the radio did not replace the newspaper; television did not destroy the radio; and the Internet did not make viewers abandon their television sets. Does technological change therefore offer a reassuring message about continuity, despite the proliferation of new inventions?

No. The explosion of electronic modes of communication is as revolutionary as the invention of printing with movable type, and we are having as much difficulty in assimilating it as readers did in the fifteenth century, when they confronted printed texts. Here, for example, is a letter by Niccolò Perotti, a learned Italian classicist, to Francesco Guarnerio, written in 1471, less than twenty years after Gutenberg’s invention:
My dear Francesco, I have lately kept praising the age in which we live, because of the great, indeed divine gift of the new kind of writing which was recently brought to us from Germany. In fact, I saw a single man printing in a single month as much as could be written by hand by several persons in a year. . . . It was for this reason that I was led to hope that within a short time we should have such a large quantity of books that there wouldn’t be a single work which could not be procured because of lack of  means or scarcity. . . . Yet—oh false and all too human thoughts—I see that things turned out quite differently from what I had hoped. Because now that anyone is free to print whatever they wish, they often disregard that which is best and instead write, merely for the sake of entertainment, what would best be forgotten, or, better still be erased from all books. And even when they write something worthwhile they twist it and corrupt it to the point where it would be much better to do without such books, rather than having a thousand copies spreading falsehoods over the whole world.1






Perotti sounds like some of the critics of Google Book Search, myself included, who regret the textual imperfections and bibliographical inexactitudes in the “new kind of writing” brought to us over the Internet. Whatever the future may be, it will be digital. The present is a time of transition, when printed and digital modes of communication coexist and new technology soon becomes obsolete. Already we are witnessing the disappearance of familiar objects: the typewriter, now consigned to antique shops; the postcard, a curiosity; the handwritten letter, beyond the capacity of most young people, who cannot write in cursive script; the daily newspaper, extinct in many cities; the local book-shop, replaced by chains, which themselves are threatened by Internet distributors like Amazon. And the library?

It can look like the most archaic institution of all. Yet its past bodes well for its future, because libraries were never warehouses of books. They have always been and always will be centers of learning. Their central position in the world of   learning makes them ideally suited to mediate between the printed and the digital modes of communication. Books, too, can accommodate both modes. Whether printed on paper or stored in servers, they embody knowledge, and their authority derives from a great deal more than the technology that went into them. They owe some of their authority to authors, although they commanded respect long before the cult of the author took shape in the eighteenth century. As book historians insist, authors write texts, but books are made by book professionals, and the professionals exercise functions that extend far beyond manufacturing and diffusing a product. Publishers are gatekeepers, who control the flow of knowledge. From the boundless variety of matter susceptible to being made public, they select what they think will sell or should be sold, according to their professional expertise and their personal convictions. Publishers’ judgments, informed by long experience in the marketplace of ideas, determines what reaches readers, and readers need to rely on it more than ever in an age of information overload. By selecting texts, editing them, designing them to be readable, and bringing them to the attention of readers, book professionals provide services that will outlast all changes in technology.

I am pleased, therefore, to offer these essays in codex form as words printed on paper, and I am happy that my publisher, PublicAffairs, will also make them available on the Internet and in audio recordings. Most of the essays appeared originally in the New York Review of Books, whose editor, Robert Silvers, has corrected my prose and sharpened my thoughts for nearly forty years. I would like to express my gratitude to him and to Peter Osnos and Clive Priddle at PublicAffairs, whose expertise was crucial in transforming these essays into a book.






 GOOGLE AND THE NEW DIGITAL FUTURE

November 9 is one of those strange dates haunted by history. On November 9, 1989, the Berlin Wall fell, signaling the collapse of the Soviet empire. The Nazis organized Kristallnacht  on November 9, 1938, beginning their all-out campaign against Jews. On November 9, 1923, Hitler’s Beer Hall Putsch was crushed in Munich, and on November 9, 1918, Kaiser Wilhelm II abdicated and Germany was declared a republic. The date especially hovers over the history of Germany, but it marks great events in other countries as well: the Meiji Restoration in Japan, November 9, 1867; Bonaparte’s coup effectively ending the French Revolution, November 9, 1799; and the first sighting of land by the Pilgrims on the Mayflower, November 9, 1620.

On November 9, 2009, in the district court for the Southern District of New York, the Authors Guild and the Association of American Publishers were scheduled to file a settlement to resolve their suit against Google. The suit was for alleged breach of copyright in its program to digitize millions of books from research libraries and to make them available, for a fee, online. Not comparable to the fall of the Berlin Wall, you might say. True, but for several months, all eyes in the world of books— authors, publishers, librarians, and a great many readers—were trained on the district court and its judge, Denny Chin, because this seemingly small-scale squabble over copyright looked likely to determine the digital future for all of us.

Google has by now digitized some 10 million books. On what terms will it make those texts available to readers? That is the question before Judge Chin. If he construes the case narrowly, according to precedents in class-action suits, he could conclude that none of the parties had been slighted. That decision would remove all obstacles to Google’s attempt to transform its digitizing into the largest library and book-selling business the world has ever known. If Judge Chin were to take a broad view of the case, the settlement could be modified in ways that would protect the public against potential abuses of Google’s monopolistic power.

That Google’s enterprise (Google Book Search or GBS) threatened to become an overweening monopoly became clear when the Department of Justice filed a memorandum with the court warning about the likelihood of a violation of antitrust legislation. More than 400 other memorandums and amicus briefs also provided warning signals about mounting opposition to GBS. In the face of this opposition, the plaintiffs, with Google’s agreement, petitioned the court to delay a hearing that was scheduled for October 17 so that they could rework the settlement. Judge Chin set November 9 as the new deadline when the new version of the settlement would be unveiled.

The great event turned out to be a dud, however. At the last minute, Google and the plaintiffs asked Judge Chin to grant another extension. He gave them four more days, so the witching hour finally took place not on November 9 but on a less auspicious date, Friday the 13th.

Why did the deadline look so monumental? The terms of the settlement will have a profound effect on the book industry for the foreseeable future. On the positive side, Google will make it possible for consumers to purchase access to millions of copyrighted books currently in print and to read them on computer screens or hand-held devices. Many millions more—books covered by copyright but out of print, at least seven million in all, including untold millions of “orphans” whose rightsholders have not been identified—will be available through subscriptions paid for by institutions such as universities. The database, along with books in the public domain that Google has already digitized, will constitute a gigantic digital library, and it will grow over time so that some day it could be larger than the Library of Congress (which now contains over 21 million catalogued books.) By paying a moderate subscription fee, libraries, colleges, and educational institutions of all kinds could have instant access to a whole world of learning and literature.

But will the price be moderate? The negative arguments stress the danger that monopolies tend to charge monopoly prices. Equally important, they warn that Google’s dominance of access to books will reinforce its power over access to other kinds of information, raising concerns for privacy (Google may be able to aggregate data about your reading, e-mail, consumption, housing, travel, employment, and many other activities), competition (the class-action character of the suit could make it impossible for another entrepreneur to digitize orphan works, because only Google will be protected from litigation by rightsholders), and commitment to the public good. As a commercial enterprise, Google’s first duty is to provide a profit for its shareholders, and the settlement  leaves no room for representation of libraries, readers, or the public in general.

An extensive argument about the pros and cons could turn the courtroom in the Southern District of New York into a forum where the full range of literary questions would be dramatized by debate. No courtroom drama took place on November 13, because nothing happened other than the filing of the revised settlement (call it GBS 2.0 to distinguish it from the original version of the settlement, GBS 1.0) But the filing was important in itself because it marked the denouement of years of hard bargaining over who would control a large stretch of the digital landscape that is just now coming in to view.

To be sure, GBS 2.0 will certainly be appealed by groups and individuals who claim they were not fairly represented in the classes of authors and publishers. The case may take years to work its way through the courts. Meanwhile, Google will go on digitizing; and as the legal situation evolves, it may devise further revisions of the settlement (GBS 3.0, GBS 4.0, etc.). The public will have to study all the iterations in order to stay informed about the rules of the game while the game is being played. Who ultimately wins is not simply a matter of competition among potential entrepreneurs but an issue of enormous importance to everyone who cares about books, even though the public is reduced to the role of a spectator.

As the first step toward a resolution, the filing on November 13 suggested just how far Google is willing to go in modifying the original settlement. Google’s spokesman hailed the revised version as providing all the benefits and none of the defects that one could expect. According to Dan Clancy, Google Books engineering director, 
Google is still very excited about this agreement. . . .We look forward to continuing to work with rightsholders from around the world to fulfill our longstanding mission of increasing access to all the world’s books.





But the arguments in favor of the reworked settlement came from Google and the plaintiffs who will become its collaborators if their deal is approved. To get a sense of the counter-arguments, one can survey the memorandums and amicus briefs that were filed with the court before November 9.2 The protests that came from Europe are the most revealing. Although they concentrate on issues of special importance to foreigners—above all, the incompatibility of American class-action suits with copyright protection for non-Americans—they show how the settlement was seen from a distant perspective.

The governments of France and Germany sent memorandums urging the court to reject the settlement “in its entirety” or at least insofar as it applied to their own citizens. Far from seeing any potential public good in it, they condemned it for creating an “unchecked, concentrated power” over the digitization of a vast amount of literature (this according to the French memorandum) and for doing so (according to the Germans) by a “commercially driven” agreement negotiated “in secrecy . . . behind closed doors by three interested parties: the Authors Guild, the Association of American Publishers and Google, Inc.”

In contrast to the commercial character of Google’s enterprise, both governments stressed the higher values represented by their national literatures. The French began their   memorandum by invoking Pascal, Descartes, Molière, Racine, and other writers through Camus and Sartre, while the Germans summoned up the line that led from Goethe and Schiller to Heinrich Böll and Günter Grass. Each country cited the score of its Nobel Prize winners in literature (France 16, Germany 12), and each buttressed its case by other evidence of high-mindedness. The Germans insisted on Gutenberg and his contribution to “the spread of science and culture.” The French cited the Declaration of the Rights of Man and of the Citizen from 1789 and the Universal Declaration of Human Rights of 1948 in order to uphold the principle of “free access to information” threatened by Google’s “de facto monopoly.”

It is an odd spectacle: foreign governments defending a European notion of culture against the capitalistic inroads of an American company and submitting their case to Judge Denny Chin of the Southern District Court of New York. What Judge Chin, who grew up in Hell’s Kitchen in a family of poor Chinese immigrants (and won a scholarship to Princeton University) made of it all is difficult to say. He did not tip his hand on November 13, nor did he say when a hearing would take place.

In playing the cultural card, the French emphasized the unique character of the book, “a product unlike other products”—its power to capture creativity, to enrich civilization, and to promote diversity, which, they claimed, would be compromised by Google’s commitment to commercialization. The Germans spoke in the name of “the land of poets and thinkers,” but they laid most stress on the right of privacy, which, they argued, Google could threaten by keeping data on who reads what. Both governments then listed a  series of subsidiary arguments, which were nearly the same, word for word—unsurprisingly, as they engaged the same legal counsel:1. The settlement gives Google a virtual monopoly over orphan works, even though it has no claim to their copyrights.

2. Its opt-out provision, which means that authors will be deemed to have accepted the settlement unless they notify Google to the contrary, violates the rights inherent in authorship.

3. It contains a most-favored-nation clause—i.e., a provision that prevents a potential competitor from extracting better terms than Google in any new commercial uses of the digitized books. The terms of such future enterprises will be determined by a Book Rights Registry composed exclusively of representatives of the authors and publishers. The Registry will keep track of copyrights and cooperate with Google in setting prices.

4. It gives Google the power to censor its database by excluding up to 15 percent of the digitized works.

5. Its guidelines for pricing will promote Google’s commercial interests, not the good of the public, through the use of algorithms created by Google according to Google’s secret methods.

6. It favors secrecy in general, hiding audit procedures, preventing the public from attending meetings in which Google and the Registry will discuss library matters, and even requiring Google, the authors, and publishers to destroy all documents relevant to their agreement on the settlement.



Above all, the French and Germans condemned the settlement for sanctioning the “uncontrolled, autocratic concentration of power in a single corporate entity,” which threatened the “free exchange of ideas through literature.” To drive the point home, they both noted that Google took in more revenue than many countries—$22 billion in 2008.

The same points were made in a hearing before the European Commission on September 7 by the three most important international library associations: the International Federation of Library Associations (IFLA), the European Bureau of Library, Information, and Documentation Associations (EBLIDA), and Ligue des Bibliothèques Européennes de Recherche (LIBER). In nearly identical testimony, all three stressed the danger that “a large proportion of the world’s heritage of books in digital format will be under the control of a single corporate entity.”

It was Google’s sheer power that gave them pause. They summoned up the prospect of a digital library of 30 million books that would cost $750 million dollars, and they concluded that Google would exercise something close to hegemony in the book world. Therefore, they appealed to the European Commission to defend the interests of the public by preventing Google from abusing its power.

Some of these associations submitted similar statements to the New York court. So did hundreds of other groups and individuals. After reading through them, one has the impression of a sense of alarm gathering force and rising to the surface of a collective consciousness. As November 9 approached, it did indeed promise to be a day of destiny, when we would begin to see into our digital future and to face the forces that might determine it.

Where was the Department of Justice in the pre-November debate? It, too, submitted a memorandum for the court’s consideration.  After months of investigating potential violations of antitrust law, the DOJ pointed to two serious difficulties: the possibility of horizontal agreements among authors and publishers to restrict price competition and the further restriction of competition by Google’s de facto exclusive rights to the digital distribution of orphan works. Competitors would be denied access to millions of orphans, the memorandum argued, because they would not enjoy the immunity from suits for copyright infringement that the settlement reserves to Google. Moreover, the settlement’s most-favored-nation clause would prevent all competitors from obtaining better terms than Google’s even if they could put together an attractive data base. Instead of expatiating in the European manner on the danger to the world’s literary heritage, the DOJ warned about something concrete: “the risk of market foreclosure.”

What to do? Far from sounding hostile to Google Book Search, the DOJ acknowledged its potential to promote the public good and announced, “The United States does not want the opportunity or momentum to be lost.” The memorandum could therefore be read as a prescription for a way to save the settlement. It concentrated on the most hotly debated provisions—those concerning the approximately 7 million out-of-print but in-copyright books, especially orphans—and it suggested the following changes:1. Require rightsholders of out-of-print books to participate in the settlement by opting in instead of operating from the assumption that they had agreed to participate unless they opted out. The shift to an opt-out default would remove Google’s control of books whose rightsholders cannot be identified or do not come forward.

2. Do not distribute the profits from the sale of orphan books to the parties of the settlement (Google and the authors and publishers), but rather use the money to fund a thorough search for the unknown rightsholders and extend the search for a long period of time.

3. Appoint guardians to protect the interests of orphan rightsholders by serving on the Registry.

4. Find some mechanism by which potential competitors to Google could gain access to orphan works without exposure to suits for infringement of copyright. Presumably this would require legislation by Congress.

5. Prevent Google from using out-of-print works in new commercial products without the owner’s permission.
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