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PREFACE

THE BOOK THAT FOLLOWS IS A GENERAL HISTORY OF AMERICAN CRIMINAL JUSTICE, from its beginnings in the seventeenth century to the present time. This is a vast subject, one that, frankly, has to be approached with a certain amount of fear and trembling. There is more to know about crime and punishment in this society than any human being can possibly know. The research on the subject, up to now, has been both thick and thin: so thick in some parts of the subject that no one can cope with it, certainly not I; in others so thin and wan that the intrepid storyteller is reduced to guesswork, weaving great swatches of narrative from little rags of data. Moreover, there is no way to tell it all, no way to make the story complete. The author is forced to make choices, to throw the spotlight on some parts of the subject while others are left in the shadows. In this day and age, this is bound to leave some readers frustrated or disappointed.

For many of the people who read this book, in a library or in the comfort of their homes, the world of crime and punishment may be something of a foreign country, one with strange customs, language, and manners; they stumble about like tourists clutching a phrase book. It is hard for the comfortable, the respectable, the solid middle class to imagine themselves in the shoes of the people on either side of the equation—those accused of crime, on the one hand; and the police, judges, wardens, and prosecutors, who do the accusing and the judging and the punishing, on the other.

I cannot pretend to be much better off myself, at least as far as the  present is concerned. When I write about the past, I can make an honest attempt to bridge the chasm between what happened, and the reader’s own experience; I can try to bring to life the dead and buried dramas that I find, pinned like dead butterflies, in the texts of old records. The beginnings of this story took place more than three centuries ago. The end of it—if it has an end—is only yesterday. This last is the delicate, dangerous part. As we get closer to our own times, the material swells obscenely in bulk. And the bodies are not all dead and buried. There are human witnesses, people who have been through it, or are going through it, people who experience the system in a way I can only guess at.

I have no real idea, no authentic gut feeling, about life in blasted, weed-choked vacant lots between crack houses, or in dark streets desecrated with graffiti; or what it is like to be behind the wheel of a patrol car, slowly penetrating “hostile territory,” eyes groping to interpret shapes in an unfriendly darkness; or what it is like to sit on death row, or spend the night in a county jail, in a misery of moaning and vomit; or, for that matter, what it is like to be on trial as an inside trader or embezzler, or as a dumper of toxic wastes. Nor do I know the feelings that go through the mind of a public defender staggering under a stack of files, or a criminal lawyer picking a jury, or a judge in police court, or a juror trapped in a four-month murder case. Some of these experiences I can only guess at—and hope I guess right. Other parts of the story I am forced to omit, or leave for somebody else to do.

At times, working on this book, I found myself somewhat discouraged. The subject is fascinating—but also baffling and immense; fragmented into a thousand pieces; unwieldy, stubborn; hidden in dark places and inaccessible comers. It was easy to feel out of my depth.

But the sheer importance of crime and punishment, and their lurid attraction, won out at the end. Crime, in our decade, is a major .political issue. Of course, people have always been concerned about crime. But there is reason to believe people are more upset about crime today than ever before—more worried, more fearful. They are most afraid of sudden violence or theft by strangers; they feel the cities are jungles; they are afraid to walk the streets at night. Millions of parents are afraid their children will turn into junkies. Millions see some sort of rot, some sort of decay infecting society, and crime is the pus oozing out from the wound.

These are not completely idle notions. Serious crime has skyrocketed in the second half of the twentieth century. We seem to be in the midst of a horrendous crime storm-a hurricane of crime. The homicide rate in American cities is simply appalling. It takes months or even years for  Helsinki or Tokyo to equal the daily harvest of rape, pillage, looting, and death in New York City. Why is this happening to us?

A history of criminal justice can, I think, help illuminate this question. It can tell us where we were, and why; and more or less where we are going. At least it can try. History does not give us answers; but it does sometimes dispel myths, and it can be like a flashlight shining in dark and deserted comers. Hence I felt the story needs to be told.

No author works completely alone. I have to take responsibility for shortcomings, but I also need to thank at least some of the people who helped me. There are, first of all, the scholars who made my job easier because of their own work in the field. There are too many to name, but I want to express admiration and gratitude for the historical work of Edward L. Ayers, Michael Hindus, Roger Lane, Erik Monkkonen, Mary Odem, and Samuel Walker, among others. I also want to acknowledge the help of John Bogart, Sarah Friedman, Joanna Grossman, Chris Guthrie, David Himelfarb, Leslye Obiora, Thomas Russell, Reid Schar, and Paul Tabor. Lynne Henderson made detailed comments on an earlier draft, which were enormously helpful. I also benefited from comments by Barbara A. Babcock and Robert Weisberg. Joy St. John, as usual, helped me greatly with the manuscript at various points; and I owe a debt, too, to the staff of the Stanford Law Library for their patience and cooperation in running down the odd sources I demanded from time to time.
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INTRODUCTION

ABOUT THREE AND A HALF CENTURIES AGO, THERE WAS A STIR IN THE COLONY of New Haven, Connecticut. A sow had given birth to a “monstrous” piglet. In the minds of the colonists, this was no accident. Surely the misbirth was some sort of omen. Specifically, it had to be a sign of sin, a sign of a revolting, deadly crime: carnal intercourse with the mother pig.

Who could have done this horrendous act? The finger of suspicion pointed to Thomas Hogg (unfortunate name). Hogg insisted he was innocent. Was he telling the truth? The magistrates put him to the test: they took him to a pigsty, and forced him to scratch at two sows in the enclosure. One sow, the mother of the monster-piglet, reacted with a show of “lust” when Hogg touched her. The other sow made no reaction at all. Hogg’s guilt was now crystal clear.1


Another scene: it is New York City, spring 1989. A group of young males in their teens, mostly black, sweep through the darkness of Central Park, in a mood of wild exuberance. First they chase a man on a bicycle. When he gives them the slip, they find and attack a young woman who, somewhat recklessly, has been jogging in the park. The woman fights back, but she is all alone; there are many of them, and they are much too strong for her. They rape her, beat her savagely, and leave her bleeding body in the bushes. The woman, who is white and works for a brokerage house, comes within an inch of death, yet somehow survives. The police find and arrest the young men who attacked her, and they go on trial in a blaze of publicity.

Still another image: it is a few years before the Central Park beating. Two wheeler-dealers issue stock to themselves in corporations that had, in fact, no assets at all. They sell this stock, unregistered, to suckers among the general public. They brag and boast about the company to brokers and investors; business is flourishing, the future is exceedingly bright. Everything they say is a lie. They sell more than two million shares and put millions of dollars in their pockets, before they run afoul of the Securities and Exchange Commission.2


And yet another vignette: in September 1900, George W. Howard married Helen Hawkes, age seventeen, daughter of a “rich Democratic politician of Brooklyn.” The couple had first met at a dance. George was a civil engineer who hailed from Boston. After the marriage, George began to behave in a peculiar way. He kept returning to Boston on this or that excuse; so often, in fact, that Helen’s brother became suspicious and hired a private detective to find out what was what. The truth was devastating. George was leading a double life. He had another wife in Boston—Anna Kay, the daughter of an Episcopalian clergyman—and a nine-year-old son to boot. George was put under arrest and charged with bigamy. In court, the prosecution piled on the evidence: twenty-eight witnesses and numerous exhibits, including a “piece of the wedding cake” from the Boston marriage. George was convicted of the crime.3


 



These four somewhat exotic or notorious or outrageous examples of criminal behavior are by no means unique. They were drawn from the past and (near) present. In every period of our national experience, thousands upon thousands of other crimes have been committed; countless numbers of crimes. A fair number have been lurid, gripping, unusual, emblematic. Most of them have not. Most have been ordinary crimes, dull crimes, crimes of deadly familiarity: shoplifting, wife-beatings, assaults, barroom brawls, drug offenses, forged checks, drunk driving, vagrancy, petty theft.

There are recurrent patterns. Among serious crimes, the overwhelming majority can be classified as one or more of the many forms of stealing —larceny, theft, burglary, embezzlement, and on and on. For much of our history, drunkenness was the single most frequently punished crime—the plankton of the criminal sea. Thousands of arrests and court appearances came out of the fighting and biting that drunkenness produces. In the colonial period, in some colonies, fornication, adultery, idleness, and lewd behavior filled the courtroom with sinners. However we measure and count, the historical record yields a rich, and somewhat depressing, harvest of crime.

This book is about the American experience of crime; more accurately, it is about the social reaction to crime. It is an attempt to sketch  out the history of the criminal justice system in the United States, from its colonial beginnings right up to the present day. In this introduction, I put forward a few basic concepts and introduce some themes, which we will follow as they zig and zag through the centuries.

We begin, however, with a few attempts at definition. We have talked about crime and about criminal justice. But what do we mean by these terms? ’




CRIME 

There is no real answer to the question, What is crime? There are popular ideas about crime: crime is bad behavior, antisocial behavior, blameworthy acts, and the like. But in a very basic sense, crime is a  legal concept: what makes some conduct criminal, and other conduct not, is the fact that some, but not others, are “against the law.”4


Crimes, then, are forbidden acts. But they are forbidden in a special way. We are not supposed to break contracts, drive carelessly, slander people, or infringe copyrights; but these are not (usually) criminal acts. The distinction between a civil and a criminal case is fundamental in our legal system. A civil case has a life cycle entirely different from that of a criminal case. If I slander somebody, I might be dragged into court, and I might have to open my checkbook and pay damages; but I cannot be put in prison or executed, and if I lose the case, I do not get a criminal “record.” Also, in a slander case (or a negligence case, or a copyright-infringement case), the injured party pays for, runs, and manages the case herself. He or she makes the decisions and hires the lawyers. The case is entirely voluntary. Nobody forces anybody to sue. I can have a good claim, a valid claim, and simply forget it, if I want.

In a criminal case, in theory at least, society is the victim, along with the “real” victim—the person robbed or assaulted or cheated. The crime may be punished without the victim’s approval (though, practically speaking, the complaining witness often has a crucial role to play). In “victimless crimes” (gambling, drug dealing, certain sex offenses), there is nobody to complain; both parties are equally guilty (or innocent). Here the machine most definitely has a mind of its own. In criminal cases, moreover, the state pays the bills.a


All sorts of nasty acts and evil deeds are not against the law, and thus not crimes. These include most of the daily events that anger or irritate   us, even those we might consider totally outrageous. Ordinary lying is not a crime; cheating on a wife or husband is not a crime in most states (at one time it was, almost everywhere); charging a huge markup at a restaurant or store is not, in general, a crime; psychological abuse is (mostly) not a crime.

Before some act can be isolated and labeled as a crime, there must be a special, solemn, social and political decision. In our society, Congress, a state legislature, or a city government has to pass a law or enact an ordinance adding the behavior to the list of crimes. Then this behavior, like a bottle of poison, carries the proper label and can be turned over to the heavy artillery of law for possible enforcement.

We repeat: crime is a legal concept. This point, however, can lead to a misunderstanding. The law, in a sense, “creates” the crimes it punishes; but what creates criminal law? Behind the law, and above it, enveloping it, is society; before the law made the crime a crime, some aspect of social reality transformed the behavior, culturally speaking, into a crime; and it is the social context that gives the act, and the legal responses, their real meaning. Justice is supposed to be blind, which is to say impartial. This may or may not be so, but justice is blind in one fundamental sense: justice is an abstraction. It cannot see or act on its own. It cannot generate its own norms, principles, and rules. Everything depends on society. Behind every legal judgment of criminality is a more powerful, more basic social judgment, a judgment that this behavior, whatever it is, deserves to be outlawed and punished. We will return to this point.




CRIMINAL JUSTICE 

This is, if anything, an even vaguer term. It is not easy to describe or define this system. In fact, there is no single meaning; the criminal justice system is an umbrella label for certain people, roles, and institutions in society. What these have in common is this: they all deal in some significant way with crime—they define crime; or they detect crime; or they prosecute or defend people accused of crime; or they punish crime.

Of course, as we said, in a very real sense it is society that makes the decisions about what is and is not crime. “Society” is another abstraction ; what we mean is that these are collective decisions. Not everybody is part of the collective that makes the decision. When we say “society” we really mean those who call the tunes and pay the piper; it would be worse than naive to imagine that everybody’s opinion counts the same, even in a country that is supposed to be democratic. To take one obvious example: the criminal law of slavery in the nineteenth-century South was a product of “society,” but the slaves themselves had almost  no say in the matter. This must be clearly understood. The rich and powerful, the articulate, the well positioned, have many more “votes” on matters of definition than the poor, the weak, the silent.

In any event, after “society,” as it were, makes social judgments, the criminal justice system goes to work. It refines and transforms the list, interprets it according to its own lights, and does whatever is to be done about catching and punishing lawbreakers. Starting with a definition of, say, “armed robbery,” the police and others do the dirty work. Enforcement, of course, is always selective; for all sorts of reasons, the system does not, cannot, and will not enforce the norms in any total way. Un-enforcement is as vital a part of the story as enforcement.

The people inside the system of criminal justice include, among others, the experts who draft the criminal codes and tinker with the language, and the legislatures that make the codes into laws. But usually we think of a different cast of characters when we think of criminal justice. We think of police, detectives, narcotics agents, judges, juries grand and small, prosecutors and defenders, prison guards and wardens, probation officers, parole board members, and others of this stamp. These people are familiar to us from daily life (everybody has some contact with police), or from the mass media, or from popular (or unpopular) culture. People seem to have an insatiable appetite for reading about crime. They devour books and magazines about true crime; and even more so the imaginary crimes in Sherlock Holmes or Agatha Christie or Raymond Chandler. And where would movies be, or television, without crime and punishment?

Many in the cast of characters just mentioned are professionals, or semiprofessionals, whose lives revolve around matters of crime. Lay people, too, have a role—as jurors, for example. This is also, of course, the story of a much larger cohort of lay men and women: people accused of breaking the law; and their manifold victims. Their story is not, in the main, pleasant or uplifting; the lives caught up in the web are so often ruined, blasted, and wasted lives; through these pages parade example after example of foolishness, vice, self-destruction; selfishness, evil, and greed. It is a story with few, if any, heroes; and few, if any, happy endings. But it is important to the country; and it exerts a weird fascination.


Main Themes 

As I have said, the story of American criminal justice is long and extremely complicated. The amount of detail is discouraging; the fifty states, and the three-plus centuries of time, add more complexity. But  there is one grand, general approach; and a number of main themes run throughout the book. They do not tie everything together in a few neat packages—that would be a delusion—but they are crucial to the telling of the tale.

As to the approach: this is a social history of crime and punishment. The overarching thesis is that judgments about crime, and what to do about it, come out of a specific time and place. This seems so obvious it hardly needs stating. But the consequences are extremely important. This is not a history of “criminal law” as lawyers would conceive of it; it is not an intellectual history of penology or criminology; it is not about the philosophy of good and evil. It is about a working system and what makes it tick. And it is told from an outside perspective—from a perspective tinged with the viewpoint of the social sciences.

This means that I assume, at every step of the way, that the shape of the system, and what it does, is not accidental or random or “historical” —and is definitely not shaped by some intellectual or philosophical tradition. Rather, what makes the system is social structure (the way society is organized) and social norms (people’s ideas, customs, habits, and attitudes). These interact chemically with the context, and with what is happening in the world—with specific events and situations; for example, the sheer size of the country, its climate and geography, its natural resources; plagues, depressions, and wars; and with human-made factors of change, like the invention of the telephone or the automobile.

If crime itself is a social concept, then the reaction to it is social squared. Is crime entirely a social construct? Are there acts that are inherently  crimes? The older writers made a distinction between acts that were, as Blackstone put it, mala in se, that is, evils in themselves, “crimes against the laws of nature, as murder and the like,” and mala  prohibita, that is, mere offenses “against the laws of society.”5 These are sonorous Latin phrases, but hardly anybody takes the distinction seriously anymore. Certainly it is a fact that people consider some crimes more deep-dyed and horrible than others; cold-blooded murder is at one end of a pole of blameworthiness, and trivial regulatory crimes—taking the label off a mattress—are at the other.

But blameworthiness itself varies tremendously from society to society, and period to period. It is true that most (perhaps all?) societies have rules about murder and theft. It is hard to imagine a society—certainly no modem society—that would let people roam about killing each other to their heart’s content, with no rules, limits, or controls. Even the Nazis had a concept of murder: anyone who killed a member of the party or an SS officer soon found this out.

On the other hand, no two societies have exactly the same definition of murder. Most modem societies outlaw blood feuds; other societies  have allowed, or even fostered, revenge killing. Abortion, in the Republic of Ireland, is a crime, a killing; this used to be true in most American states. At this writing (1993), in the United States early abortion is not a crime at all but a woman’s right, her free and open choice, by virtue of  Roe v. Wade.


Crime definitions, then, are specific to specific societies. Social change is constantly at work on the criminal justice system, criminalizing, decriminalizing, recriminalizing. Heretics were burned at the stake in medieval Europe; there is no such crime today. Colonial Massachusetts put witches to death. In antebellum Virginia and Mississippi, two slave states, black runaways, and any whites who helped them, committed crimes. Selling liquor was a crime in the 1920s, during Prohibition. It was a crime during the Second World War to sell meat above the fixed, official price; or to rent an apartment at excessive rent. These are now extinct or obsolete crimes.

Every state, and the federal government, has a penal code: a list of crimes to be punished. In every state, too, and in the federal government, criminal provisions are scattered elsewhere among the statute books. This is particularly true of regulatory crimes. The modem criminal code, even after pruning, is still much bulkier than older codes. There were no such crimes as price-fixing, monopoly, insider trading, or false advertising in the Middle Ages. Many new crimes—wiretapping, for example—are specific to high-tech society. We live in a welfare and regulatory state. Such a state produces thousands of newfangled offenses : dumping toxic wastes, securities fraud, killing endangered species, making false Medicare claims, inserting a virus into computer programs, and so on.

Clearly, there are crimes and crimes. It is conventional to draw a line between property crimes, crimes against the person, morals offenses, offenses against public order, and regulatory crimes. Social reactions depend on the type of crime. Typologies are not very systematic; but they can be illuminating. For example, there are what we might call predatory  crimes—committed for money and gain; usually, the victims are strangers. These are the robberies and muggings that plague the cities and inspire so much dread. There are also lesser and greater crimes of  gain: shoplifting, minor embezzlements, confidence games, cheats, frauds, stock manipulations in infinite form. There are also what we might call corollary crimes, crimes that support or abet other crime—conspiracies, aiding and abetting, harboring criminals; also perjury, jail break, and the like. Much rarer are political crimes—treason, most notably ; also, sedition, and, in a larger sense, all illegal acts motivated by hatred of the system, and which strike out against the constituted order. Then there are crimes of desperation—men or women who steal bread  to keep from starving, addicts who steal or turn a trick to support their habit. Some crimes are thrill crimes—joyriding, shoplifting at times, acts of vandalism, and the like; some of these, too, can be little bursts of petty treason. There are crimes of passion—violence generated by thwarted love, jealousy, hatred that rises to the level of obsession. There are also crimes of addiction—crimes that arise from failure of control;  crimes that stem from what some of us might consider flaws of character, or overwhelming temptation; this can be as minor as public drunkenness, or as horrific as rape. Lastly, there are what we might call subcultural  crimes—acts that are defined as crimes by the big culture, yet validated in some smaller social grouping: Mormon polygamy in the nineteenth century, for example.

All crimes are acts that society, or at least some dominant elements in society, sees as threats. The threat may be physical (street crime) and affect the quality of life. Rape and sexual assault terrorize women and reinforce a rigid gender code. Morals crimes attack the way of life of “decent” people. Certain white-collar crimes—antitrust violations, securities fraud—strike a blow at the economy, regulatory crimes pollute the atmosphere, or the market. Traffic codes ration space on city streets and highways, and attempt to avoid strangulation; traffic crimes upset this public order. And so it goes. The sense of threat, and ideas about what to do about dangers, change prismatically from period to period, and are different in different social groupings.




THE FUNCTIONS OF CRIMINAL JUSTICE 

Crime, as we have seen, is a slippery, variable, protean concept; and criminal justice is equally variable—mutable, time-dependent, culture-dependent. Criminal justice is a particular kind of reaction to crime; and it is worthwhile to say a word or two about its functions (or assumed functions) in society: What is it that this huge, unwieldy system is supposed to do for us?

The answer seems obvious: fight crime. Every society probably has some way to control and limit intolerable behavior. Even blood feuds and vengeance have to follow the rules, in societies that recognize vengeance and feuds. A community in which “anything goes” would tear itself apart in no time; it would make the Beirut of the 1980s look like a Sunday school picnic.

But criminal justice has no monopoly on the business of restraining evil inclinations. It isn’t fear of jail that keeps most of us from robbing, pillaging, raping, murdering, and thieving. Powerful restraints, levers, and controls run the machinery of our selves; governors inside our brains and bodies, reinforced by messages from families, institutions, schools, churches, and communities. Even without police, courts, and  jails, they work for most of us, most of the time. b Strong informal controls keep most people in line.

But not everybody. Very, very few social norms are so deeply rooted in the mind that they enforce themselves universally. In our own society, it is hard to think of a good example. If there is a crime on the books, we can be sure there are also violators; many, in fact. This is so, no matter how repulsive the crime—murder, rape, incest, and so on—and no matter how fierce the potential punishment. The taboo against cannibalism may be an exception. The idea of eating human flesh disgusts people; there are so few violators of this norm that cannibalism is not even specifically listed as a crime in the penal codes. When a case does crop up, we tend to assume that the person must be thoroughly unhinged. The rare exceptions are people driven half-mad with hunger—the Donner party, for example, in the nineteenth century. Yet some societies (it is said) allow members to eat human flesh. The taboo is cultural, not instinctual.7


No other norms, alas, seem quite so self-enforcing. Many need help from criminal justice. The help comes in the form of sanctions-rewards and punishments. The punishments are especially obvious. The burglar goes to prison. Embezzlers pay heavy fines. In a few extreme cases, people die in the electric chair or the gas chamber.

Punishments are a common, obvious element in our lives; we take punishment for granted. Parents punish children by yelling, scolding, spanking, taking away candy or toys, “grounding,” revoking privileges. Teachers punish students; bosses punish workers. Punishment is unpleasant ; it makes misbehavior costly. Punishment raises the price, so to speak, of the behavior that gets punished. In the case of a fine, it does this quite literally. But the risk of going to jail is also part of the “price” of a burglary. The system, by raising and lowering these “prices,” influences the amount of this behavior—at least in theory.

This pricing or rationing function is one of the most obvious ways in which the criminal justice system works in society. It centralizes and socializes the punishment function; it supplements private punishment (ostracism, hitting, scolding). It acts as a substitute for private violence—for blood feuds and vengeance, for a dog-eat-dog society. In general, we do not let people “take the law into their own hands,” although this idea still has romantic appeal. How well the system works, how effective it is, is another question.

There is another, more subtle, function of criminal justice: symbolic, ideological, hortatory. Perhaps it is only a more sophisticated way of accomplishing the first function. When we punish children, we sometimes say we are “teaching them a lesson.” The lesson is about what will happen if they don’t mend their ways. Criminal justice “teaches a lesson” to the people it punishes; and also to the public at large. It is also a kind of banner or flag that announces the values and norms of society. By making burglary a crime, by chasing and arresting burglars, by putting them in prison, the system sends a message about burglary: burglary is wrong, is evil, is deserving of pain, incarceration, disgrace.

Thus criminal justice tells us where the moral boundaries are; where the line lies between good and bad. It patrols those boundary lines, day and night, rain or shine. It shows the rules directly, dramatically, visually, through asserting and enforcing them. (There are lessons from nonenforcement, too: from situations where the boundaries are indistinct, or the patrol corrupt or asleep; and society is quick to learn these lessons, too.)

The teaching function of criminal justice, its boundary-marking function, is exceedingly important.8 Criminal justice is a kind of social drama, a living theater; all of us are the audience; we learn morals and morality, right from wrong, wrong from right, through watching, hearing, and absorbing. The sections of the penal code, written in crabbed legal language, harbor an unwritten subdocument, a subdocument of community morality. The penal code, after all, can be read as a kind of Sears Roebuck catalogue of norms; it lists things considered reprehensible, and tells us, by the degree of punishment, roughly—very roughly—how reprehensible they are. Groups that dominate society display their power most brutally and nakedly in the police patrols, riot squads, and prisons; but power expresses itself also in the penal codes and in the process of labeling some values and behaviors as deviant, abnormal, dangerous—criminal, in other words.

In short: criminal justice is not just an enumeration of forbidden acts, and what their punishments might be—a price list for disfavored behavior. It is also a guide book to right and wrong conduct, an ethical inventory. If the penal code announces that the punishment for burglary is five years in prison, that is not merely a statement about the (expected)  price of burglary. It also pronounces the judgment of society (or some part of society) on burglary: and the punishment, when we compare it to other punishments for other crimes, tells us roughly how evil burglary is—again, as compared to other criminal acts.

This, then, is a second major theme: the history of criminal justice is not only the history of the forms of rewards and punishment; it is also a story about the dominant morality, and hence a history of power. Take  burglary again: the rules against it are also rules of power. The system throws its arms of protection around people who own property; it strips away protection from people who try to seize that property “unlawfully.” And the rules give tickets of authority to police officers, judges, wardens, and others, to carry out their jobs, to enforce these rules; in some cases, they are given the power of life or death itself.

There are some myths and ideals about criminal justice that most people accept without thinking. When men or women are put on trial, we assume the point is to find out whether the defendants are guilty, plain and simple. If they are innocent, they must go free. But the dramatic side, the teaching side, is not so concerned with guilt and innocence. Acts of injustice may send very powerful messages, too. If a white woman accused a black man of insolence or assault, in, say, Mississippi in 1900, his guilt or innocence almost did not matter. He had to be punished. The southern system of power and domination demanded that this message be sent. This, too, was American criminal justice doing its work.




CRIME, CRIMINAL JUSTICE, AND CULTURE 

Crime is behavior; and its roots must lie somewhere in the personality, character, and culture of the people who do the acts we condemn.  People commit crimes, not “the system.” This much is obvious. It seems equally obvious that behavior reflects what society makes out of people, or fails to make. Committing a crime means that some message was aborted or ignored, some lesson unlearned, some order countermanded, or, at times, some small piece of social rebellion committed. But messages of deviance and misbehavior came from somewhere, too; they were not inborn. And much the same sort of thing can be said about reactions to crime; they, too, occur in individuals, though socially structured and shaped.

Hence the story of crime and punishment over the years is a story of social changes, character changes, personality changes; changes in culture ; changes in the structure of society; and ultimately, changes in the economic, technological, and social orders. These changes are what this book is about. In Puritan Massachusetts, an unmarried man and woman, caught having sex in the barn, could be fined, or put in the stocks, or whipped. A few adulterers even swung from the gallows. In the 1990s, in most states, the couple having sex in the barn is not committing a crime at all, whether married or not. In many cities, a person who is curious can buy a ticket to a theater and watch people make love live, or on film. It is hard to imagine what Cotton Mather, or Thomas Jefferson, would have made of such goings-on.

This book is the story of how such amazing changes in norms took  place; and what was in the background, and, if possible, why. This brings us to the third of our main themes: the relationship between crime, criminal justice, and American culture. Very roughly, we will describe three periods, three cultures, three ages of criminal justice: the colonial period, the nineteenth century, and our own times. These periods do not separate from each other neatly; and are of course impossible to sum up, even for our limited purposes, in a single formula. But it will help in organizing our thoughts, and in understanding the past, if we look at three states of culture, which correspond to three forms of freedom.


Freedom, as I use the word, is not a term of philosophy or political theory. It is a word that describes two things, one subjective, the other (relatively) objective. Nobody is free if she feels unfree. But objectively,  freedom describes a specific social situation. It is a situation of rights; it is, moreover, a situation of loose ties, of light command, of strained authority ; an attenuation of what is, after all, the more common human condition, historically speaking: tight societies, trying to control the thoughts and actions of their subjects.

Feeling and reality do not necessarily live in harmony. But they have an obvious relationship. American history is, in a way, a history of more and more freedom. I say this not to celebrate this country, only to describe it. Nobody could honestly call the colonial systems “democratic.” They were little theocracies. They were free in certain senses, but they were also rigidly bound up in notions of hierarchy; leaders of the community believed deeply in a God-given, natural order or chain of command. A powerful, self-conscious religious ethos prescribed people’s places in that order.

Revolution broke the ties to England, and gave the country political freedom. But the Revolution itself—the actual war—was in many ways not as important as the social revolution that began before the shooting and continued after the guns fell silent. By this I refer to the erosion of what was left of colonial autocracy. This happened not because Americans spent their time reading political philosophy, but because this was a big, open, mobile, expansive place, with land to bum, where the knots and constraints of the Old World-or of the Puritan divines—crumbled into dust. In the nineteenth century, society was reconstituted in terms of a culture of mobility.


Mobility has a social and a spatial meaning. This was a country of immigrants, a country of rolling stones; it was also a country in which it was possible to rise in society—and also to fall. The facts and the image of mobility drastically reshaped criminal justice. It made certain crimes possible—the confidence game, for one—and it made its influence felt in every comer of the system. The police and the penitentiary, for exam-pie,  were new social inventions; they arose out of a painful awareness that the pathologies of a mobile society demanded new techniques of control. The chapters of part II will illustrate this thesis in detail.

The nineteenth century had broken open old cages of class, space, and place. But a good deal of traditional morality survived. The culture insisted (officially, at least) on self-discipline, control, moderation. Freedom did not mean shaping your own way of life. Mobility was economic and political; it was not a freedom to contrive a lifestyle; the body and mind still proceeded within narrow but invisible ruts.

It is important to recognize this limitation on that liberty that the nineteenth century so loved to boast about. And another limitation: in 1800, millions of Americans (including all the women) were voteless; most black Americans were slaves, without rights or a voice in the system. In 1900, women still lacked the vote, and the criminal justice system was insensitive to women’s issues, their views on rape, and domestic violence. Blacks were virtual serfs in much of the South. Lynch mobs enforced a brutal code of white supremacy, killing with almost total impunity. Big city police forces were corrupt and brutal. Fornication, adultery, and sodomy were crimes almost everywhere; the way of the social deviant was hard.

Slowly, gradually, the twentieth century broke with the past. It became the century of the self, the century of expressive individualism. The old century thought it knew a thing or two about political and economic freedom. The new century redefined the terms, and added freedom to shape one’s own life, expressive freedom, freedom of personality, freedom to spend a lifetime caressing and nurturing a unique, individual self. At least this was the ideal, the great concept that motivated millions of people. It was certainly not the social reality; but it was a powerful impetus to action.

This new concept of the self lies behind the women’s movement, the civil rights movement, the sexual revolution. It has worked its will, once more, on crime and punishment. Old rules and arrangements fell like tenpins. The culture of individualism, paradoxically, worked a revolution in the law of groups, races, and classes. People were to be judged for themselves. Women and men had the same rights to be judge or jury. Native tribes had the right to run their own courts, defying majority culture. All this is probably for the good. There is a dark side to the era of the self. A great deal of twentieth-century crime can be explained, if at all, in terms of the exaltation of the self, a twentieth-century pathology. The explosion in violent crime must mean that our society is unable to teach enough people to submerge themselves in a higher morality. The family loses some of its grip; the peer group, the gang, the crowd takes over. Authority becomes horizontal, not vertical. The criminal justice  system beats its feeble wings against this wall of glass. Part III is the story of this set of cultural changes, and their impact on criminal justice, from just yesterday to almost today.

Why all these changes took place is an interesting question; I hope this book gives at least some partial answers. The story told here—I I want to make this point very clear—is not a story of “progress.” Whether we are better off or worse off than before is for the reader to decide. I myself think we are considerably better off; but at a rather stiff price.

Beaumont and De Tocqueville, writing about juvenile reformatories (see chapter 7), used a striking phrase; the children in these institutions were not victims of persecution, they said; they were merely deprived of a “fatal liberty.”9 Fatal is a strong word; probably too strong. But the phrase breathes a kind of cautious reminder: even freedom has its costs. This is not the best of all possible worlds; and not all changes are improvements. The shadow of crime haunts “respectable” society. Social pathology lays waste millions of urban lives. There is no free lunch. American liberty comes at a premium price. Total societies, traditional societies, disciplined societies, sometimes keep crime under firm control. After the Soviet Empire collapsed, we are told, street crime increased, along with general disorder. A well-run prison may have iron discipline and perfect order. Not many of us would prefer a well-run prison to the way we live. Yet this must be said (and it is the last of our major themes): a rich culture of liberty has evolved in the United States, but it casts a dark and dangerous shadow. The culture of mobility and the culture of the self are not costless. They have brought with them, like pests imported on exotic cargo, side effects of crime and social disorganization ; and society, so far, has been unable to eradicate these pests, or bring them under control.

 



These, then, are the main themes of the book. Before we turn to the colonial period, I want to mention two points briefly. The first is about the impact of criminal justice on crime. Supposedly, the main function of the system is to control crime and punish it. Does it do this job?

For most of the period we cover—close to four centuries—we simply have no idea. Clearly, there must be some impact, some deterrent effect, some influence on morality and behavior. How much, is completely unknown. It is pretty certain that it is less than most people think; the constant clamor for more prisons, more executions, more police, assumes a potency that is almost surely a delusion.

On the other hand, this much can and must be said: the system may not do much, or as much as we would expect, about crime rates, but it is not unimportant. It impacts the lives of millions of people. It arrests and  processes hundreds of thousands. It drags victims, bystanders, jurors, and witnesses by the thousands into its web; it spends billions and employs millions; its symbolic consequences, its remoter effect, must be enormous, even though there is no known or knowable yardstick.

The second point is about the politics of this book. I have tried to tell an honest story. It would be silly to claim total success. Bias is inevitable. History is not an exact science, with clear questions and right or wrong answers. Everybody who writes about the past is more or less a prisoner of the present, and of his own instincts and values. Crime and punishment are highly charged, emotional, political subjects; there is no way to wring prejudice, attitude, value, out of the text. It is impossible to shape a story without some guiding theories; and we do not choose our theories and approaches at random; they draw us to them, they suck us in.

 



There are many ways to look at the causes of crime, for example. Some people blame crime on poverty, on social disorganization, on injustice in society; others reject these theories. There are economic theories, psychological theories, psychoanalytical theories, cultural theories, genetic theories, and so on. We can label some of them right-wing or left-wing or middle-wing or multiwing. None of the theories can be proven (or disproven). Probably no one big, sweeping theory is ever going to work. Nobody is likely to discover the cause of “crime”; people are much too complicated for that.

All theories of crime are ultimately political. Most of them assume that crime is bad, that criminals are bad, and that crime is a disease in society. But most people would concede that all “crime” is not necessarily evil. Joan of Arc was burned at the stake; now she is a saint. George Washington, a national hero, was, of course, a traitor to the British; they might have hanged him had he lost the war. It was a crime in Nazi Germany to disobey Hitler, or to interfere with his extermination plans; dissidents and rebels were put to death. But these “criminals” seem like heroes to us. Some critics on the far left feel much the same way about rebels in this society. It is even a political statement to approve of sending burglars to jail. Most readers, of course, will be willing to make this kind of political statement. But very few of us approve of the entire system. After all, there have been and still are powerful movements to take things off the list of crimes—fornication, for one. One person’s free speech is another’s sedition. The ebb and flow of opinion on crime and punishment is an essential part of this history.

The following two chapters look at the first of our three main periods : colonial America.






 I

TIGHT LITTLE ISLANDS: CRIMINAL JUSTICE IN THE COLONIAL PERIOD





I

THE SHAPE AND NATURE OF THE LAW

AMERICAN LEGAL HISTORY BEGINS, CONVENTIONALLY, IN THE EARLY SEVENTEENTH century, when English-speaking settlers first got a toehold on soil that is now part of the United States. The legal history of the continent, of course, actually began much earlier. There were Spanish-speaking settlements in the sixteenth century, in what is now Florida and Puerto Rico. And there were Dutch settlers in New York, in the seventeenth century.

And then, of course, the European settlers did not come to an empty land. They thought of themselves as “discoverers”; from their point of view, they had arrived in the unknown, and carved settlements out of “wilderness.” But there were native societies in America, old, established societies—the peoples that Europeans called “Indians.” Each Indian society had its own law-ways, its own norms, its own way of punishing deviants.

The native peoples did not, to be sure, have systems of writing. None of them has left behind a written record of their legal system as it was on the eve of European arrivals. But these systems were nonetheless real: vigorous, active, alive. We know something about the way they operated  from the accounts of the settlers.1 We know something about them, too, from oral histories taken in later years. Indeed, some of these systems (in modified form) survive to this day.

The settlers of the seventeenth century came at first in dribs and drabs, then in greater numbers; eventually, they overwhelmed the natives and their law. The “clash of legal cultures,” as Kawashima has noted, was a one-way street: English settlers “had no intention of learning from the Indians”; rather, natives had to adjust to the white man’s law.2 Ultimately, the English buried their European rivals, too—the Dutch lost New Amsterdam; and the Spanish (much later) gave up Florida. Essentially, the story of English law in America is a winner’s story: this is the law that prevailed, in modified form, along the Atlantic coast, and then, modified again, across the continent.




Criminal Justice: The Common-Law Background 

What kind of beast was the law that the English settlers brought with them? It was the so-called “common law.” Legal systems, of course, are tied to particular societies. They develop in their societies over time; they do not come from outer space. Legal systems change, but change is mostly piecemeal, gradual; certain structures, frameworks, skeletons persist over time. It is possible to compare these shapes and patterns, classify them, and divide legal systems into “families,” or types.

The “common law” was, essentially, the law of England; and the common-law countries today are colonies of England, former colonies, and colonies of colonies: the family includes, among others, Canada (except for Quebec), Australia, New Zealand, Barbados, Jamaica, and quite a few African countries. In Europe in general, in Latin America, and (by adoption) in such countries as Japan, a different historical tradition prevails, the vast civil-law system.’ (Civil law, by way of Spain and France, has been a major influence on the law of Louisiana, and has also made a mark, by way of Mexico, on such states as Texas and California.) The two systems differ in a number of large and small ways. The jury, for example, is a common-law institution; in some civil-law countries only trained judges decide on innocence or guilt.

There are other important traits that set common-law systems apart from other legal systems. Compared to continental systems, they put a great deal of emphasis on the spoken word. The heart of the criminal trial was and is oral testimony—examination and cross-examination-and the lawyers run the show. The judge sits on the bench as a kind of

* For a concise introduction to the civil-law system, see John H. Merryman, The Civil  Law Tradition (2d. ed., 1984).



 august, reverend umpire. On the European continent, a trial consists mostly of shuffling pieces of paper about. Lawyers have a less prominent role than judges, who investigate, develop evidence, and present it to other judges, who in turn decide the case.

Crime-handling in common-law England, on the eve of settlement, distinguished between serious crimes (felonies) and not so serious ones (misdemeanors). Serious crimes got serious treatment. It took a two-step process to convict a criminal. Before someone could be tried for, say, grand larceny, he had to be indicted by a grand jury. The grand jury, an ancient institution, was a panel of men drawn from the community who heard evidence about crimes. But the grand jury did not itself decide on guilt or innocence.3 If the case seemed strong, the grand jury “indicted,” or, as they put it, returned a “true bill” (in Latin, billa vera) ; if the evidence was weak, they returned a “no bill,” and the accused went free. If the grand jury indicted, the case went to court, to be tried by an ordinary jury (or petit jury).

One striking aspect of trial was the system of private prosecution. English law had no district attorney, no public prosecutor. If you were a shopkeeper, and you caught a thief robbing your store, it was your responsibility to bring him to justice. A constable might help you chase and catch the thief; but that was all. In any event, the money for the prosecution would have to come out of your pocket.

So much for felony trials. Also under the umbrella of criminal justice were thousands upon thousands of smaller cases, cases of petty crimes. Local courts handled these, mostly without the drama of juries and the hurly-burly of a felony trial, and without the paraphernalia of the upper courts. In England, the local justice of the peace—a squire or gentleman who lived in the area—was in charge of these proceedings. Procedure and substance were as different from the world of the great courts of London as night from day. But both levels were important; and both had a profound effect on the system of criminal justice that developed in the colonies.

 



The colonial world is not easy to capture in a few short pages, and its criminal justice system is no less elusive. The further we look back in time, the dimmer the world gets, and the stranger. Individual years, decades, and centuries tend to blur into “periods.” In our own lives, ten years is a long time, a whole decade, crowded with events and stamped with its own personality. Somehow, a century in the Middle Ages seems shorter and less consequential; and whole dynasties of ancient Egypt or China, centuries long, get telescoped into a few gnomic phrases, if we know anything about them at all.

Real time is thus not the same as social time, or historical time—the  time measured by research, reminiscence, and memory. It is convenient to talk about the colonial years as a single “period.” Yet this period lasted about 150 years, a span of many generations; people were born, grew old, died, were forgotten, all within this single “period.” This was about as long a span as the time between the Declaration of Independence and the attack on Pearl Harbor; between the Continental Congress and the third term of Franklin Delano Roosevelt.

The world did not stand still during the colonial period; and certainly the colonies did not. They began as tiny settlements, crude and endangered, scratching a living from clods of earth; poor, isolated, ingrown. On the eve of the Revolution there were some three million people living in the colonies; there were cities, colleges, material culture. Puritan Massachusetts in 1650 was a different place from eighteenth-century Georgia; New York and Virginia contrasted in many ways; and so on. Life in New England, in the middle colonies, in the plantation South, formed part of a vast mosaic: thousands of tiny bits of colored stone. There was an overall pattern, which we can clearly see today; but the patterns dissolve the closer one gets—or the more carefully one looks at details. Each colony had its own character, its own law-ways.

Through this mass of detail, a few prime facts shine through. On the whole, life in colonial America was small-scale; it was life among neighbors, in small, tight communities. Moreover, it was life lived in the shadow of a few powerful, regnant ideas about God, punishment, the afterworld, religion, and the social order. In short, life in the colonies was village life, orderly life, religious life. It was also a life dominated by ideas about hierarchy and subordination; about obedience to fathers, ministers, masters. The colonies had no real aristocracy on the English model, but the leaders of the settlements were neither anarchists nor democrats ; far from it. These facts of structure and ideology made the criminal justice system what it was; they shaped types of punishment and the very definitions of crime.

Criminal justice in the colonies was cobbled together from three basic elements. First, there was English law, or rather, as much of the law and customs as the colonists brought with them from England and remembered. The language of criminal justice was, as it had to be, plain English: terms like judge, jury, defendant, felony, arrest. Whatever jargon of law came to be used (not always accurately) also came over on the boat, so to speak, direct from England.

But the circumstances of colonial life bent the English patterns out of shape. The physical and social environment was the second of the three elements that made colonial law what it was. Life on this side produced problems that life in the mother country never had to face. English law had nothing to say about dealing with native tribes. It had no law conceming  slavery. Native tribes and black slaves were part of the colonists’ world.

Also, the colonies were small, struggling communities, especially in the early years. They were profoundly isolated, teetering on the brink of starvation, and at the edge of the wilderness. This sense of desperation was reflected in the early colonial law codes. The first Virginia code in 1611 (“Lawes Divine, Morall and Martiall”), usually called “Dale’s laws,” is famous for its draconian bite. Dale’s laws were a kind of military justice; these were rules drawn up for a scared community, holding on to the tip of a continent by its fingernails.4


Law in Massachusetts did not show the same sort of autocratic desperation, even at the outset. Yet here, too, the brute facts of colonial life made English legal patterns and institutions wildly inappropriate, to say the least. English law was incredibly complicated on the institutional side; it was a crazy quilt of court systems. The whole fourth volume of Sir Edward Coke’s Institutes (1628) is devoted to a description of English courts. He lists about a hundred different courts, with different powers and jurisdictions. Many of them were weirdly specialized.

Obviously, it made no sense to reproduce this mess in the New World. The English tangle of courts had evolved in the course of a long, tortured, and unique historical process. It could work—if it worked-only in an old, complex society. A store in New York City or Los Angeles today may make a living selling nothing but soap, or Chinese pottery, or shoes for people with big feet. A tiny town, a mere cluster of houses, will make do with a general store. Similarly, colonial institutions tended to be simple, undifferentiated, and humbly unspecialized—caterpillars where the English courts were gaudy butterflies.

The third factor also drew a line between legal worlds on the two sides of the Atlantic. This was the factor of ideology: the worldview of the colonists, or at least those who called the shots in the colonies. Massachusetts was dominated by the Puritans; Pennsylvania and, for a time, New Jersey, belonged to the Quakers. The laws and legal customs in the colonies were a mirror of what elites, magistrates, and leaders thought about the good, the true, and the right, about justice and order. And this was not the same as the ideas of the landed gentry of England.

Nor were these the same ideas and attitudes that animate criminal justice today, at the end of the twentieth century; or, for that matter, in the nineteenth century. Religion was a powerful influence on society on both sides of the Atlantic; probably more so in New England than in old England. Some of the colonies, too, were deliberate implants, grafted onto the body of an unfamiliar continent for reasons that were, at base, deeply religious. Many colonial leaders were not looking for land or fortune ; especially in the Puritan colonies, they were looking for a way to  serve God, the opportunity to build godly societies, societies governed by the word of God. They had clear ideas about what a godly society would look like, and they did their best; but circumstances beyond their control shattered the patterns they had worked so hard to build up. Social and technological change, as well as the brute physical facts of the continent, ultimately undid them. Forces stronger than hurricane winds swept their plans and their structures away.

These, then, are the main themes we will follow out: the role of religion and ideology in shaping criminal justice; how a system of paternalism and godly order developed and then declined; the rising force of new ideas and new facts, and the erosion of the colonial system. But first, we will take a brief look at the nuts and bolts of criminal justice in the colonial period.




Courts and Procedures 

As we have seen, court systems were bound to be simpler in the colonies than in the mother country. To be sure, there was a good deal of variation from colony to colony, and a great deal of evolution over time. At the base of the system, typically, was a single magistrate, the justice of the peace, who handled cases of petty crime in his locality. The county court, as the basic trial court was called in many colonies, was a jack-of-all-trades, the workhorse of colonial government. It was an administrative body as well as a court; but criminal work was part of its business, too. Ultimately, in many colonies, there were higher courts that heard appeals, and specialized courts, particularly in cities and towns. In rare cases, a loser could appeal a case to the distant overlords in England.5


An English lawyer would recognize procedures and court jargon as English, but with a difference. Criminal procedure was rough and ready, in contrast to the fashion in London. The small scale of colonial life was responsible for some of the deviations, especially in the early years. Thus, early settlers in western Massachusetts did without a grand jury “because of the sparse population.”6 Generally speaking, procedure became more “English” as time went on; the grand jury, for example, took its place in Massachusetts well before the middle of the seventeenth century.7


Puritan justice had a strongly inquisitorial flavor, at least in the seventeenth century. That is, the judges, who were religious and political leaders, dominated the proceedings. They believed unswervingly in their right to rule in the name of God and according to the divine plan. They ran the show; juries rarely sat, except where the death penalty was  possible; in colonial New Haven they never sat. The magistrates had a paternal-authoritarian aim: primarily they hoped to squeeze confession and repentance out of sinners. This was a task for elites, saints, not for lay juries. Indeed, if a defendant demanded a jury, this might be taken as a sign of obstinacy, a failure to feel and show remorse.8


Gail Marcus has given us a good description of criminal process in New Haven Colony in the seventeenth century.9 Process began when a magistrate learned or heard that someone had committed an offense. He would send out the marshal or a deputy to haul in the offender. The magistrate would examine the suspect privately, often in his own home, but with other magistrates or deputies present. These examinations were “inquisitorial”; the magistrate was firmly in charge—he asked the questions and the suspect answered. There were no lawyers present, on either side.

If the magistrate felt the man was innocent, or the proof too weak, he could dismiss the case; if there was good evidence, or if the suspect confessed, the case was scheduled for trial. Until trial, the defendant was mostly free to go about daily life; in New Haven, no bail was required. This was a small town, a mere village, and apparently it was effective enough to warn a man or woman: appear or else. According to Marcus, only 4 defendants out of 201 did not show up after getting such a waming.

The trial itself took place soon, quickly, and without jurymen or lawyers. Witnesses appeared and gave whatever evidence they had. The magistrate was in firm control. Of course, the magistrate felt fairly sure of guilt before the trial even started; in all but 14 of the 201 criminal trials Marcus studied, the verdict was guilty on all counts. But the trial was no charade. At least the magistrates did not think so. It was, in fact, a ceremony of some importance. It was an occasion for repentance and reintegration: a ritual for reclaiming lost sheep and restoring them to the flock. The “more awesome the experience, the more valuable it could be as a means of humbling” the sinner. In addition, the trial “proved to God and men that New Haven was fulfilling its religious mission.”10 It was a public, open affirmation of the rules and their enforcement ; a kind of divine social theater. It taught people about good and bad, and the wages of sin. It punished the guilty, and made justice and the law concrete.

This was a constant in colonial history: criminal justice as social drama. These were small communities, tightly organized and tightly run; the courts were at the very core of colonial governance. Here is Hoffer and Scott’s description of Virginia justice in the middle of the eighteenth century: 
Criminal courts met at the county courthouse. In Richmond, this was a small, square building at a crossroads two miles from the river. Administration of justice was a wholly public event. The courts’ yards were open and crowded places, magnets for the commoner and the curious. Merchant, lawyer, and passerby mingled to do business, hear cases, and perhaps serve on a jury. The ceremonial of the courthouse, coupled with the colonists’ interest in criminal cases involving neighbors, filled court-houses to overflowing.... The seating arrangement and placement of the bench in the courtroom gave visual emphasis to the power of the justices. The whipping post, to which many of the guilty were removed immediately after the justices had ruled, stood next to the courthouse. The gaol, with its yard, could be seen nearby. Whipping, branding, and pillory were public displays of the fruits of crime designed to warn the immoral. In a face-to-face society, public rituals of this nature strengthened the legitimacy of criminal proceedings.11






Theatrical elements came out with special force at hangings. The condemned were expected to play the role of the penitent sinner; it was best of all if they offered a final confession, a prayer, and affirmed their faith, in the very shadow of the gallows. Thus Esther Rogers, hanged for infanticide in 1701, had a “Radiant Countenance” as she went to her death; and her execution was a “deeply spiritual experience for all those who witnessed her final moments.”12


Criminal process, of course, changed over time. One notable change was the increased use of the jury. Even in the seventeenth century the jury was a regular institution in Maryland trials; the Puritan colonies came to accept trial by jury as well. Practice, however, varied from colony to colony. Peter Hoffer’s research on Richmond, Virginia, for the years 1711 to 1754 turned up relatively few jury trials: most defendants in minor criminal cases “either confessed or did not contest the charges”; only six of two hundred “put themselves upon the county” (that is, asked for a jury).

This may have been, in part, because a jury trial was costly and created a fuss. But Hoffer thinks something more basic was at work: that defendants avoided juries and submitted to the court itself because they expected the court, in return, to be “patient and lenient.” Guilt or innocence was not the only point of criminal process; the judges were also concerned with “the willingness of the accused to submit to authority.”13 This trait, of course, runs like a scarlet thread throughout the story of American criminal justice.

The job of the jury has changed over time. The roots of the jury system go back to medieval England.14 But the medieval jury was, in a way, the very opposite of the modem jury. Jurors were not supposed to be impartial,  unaware, blank pages; but, rather, men (no women served) who knew their community inside and out, substantial men, men with a good sense of what was going on and a keen knowledge of the good and rotten apples in their barrel. It was not until much, much later that the jury came to be a panel of men chosen for complete cognitive virginity.

The jury today is a feisty, independent body. It works behind closed doors, and pretty much does as it pleases. In England in the seventeenth and eighteenth centuries, juries, and criminal trials in general, were a far cry from what they are today.15 The judge dominated the proceedings; the jury was much more supine than its modem descendants. Perry  Mason has affected our notions of the criminal trial; we think of trials as battles of wits between clever lawyers who use every trick in their repertoire, to convince (or befuddle) the jury. This image is mostly false as to the 1990s, and totally false with regard to trials in Stuart England.

In fact, most “trials,” both in England and in America, were, if not nasty and brutish, certainly short. If you were transported back in time, to London, to the Old Bailey in, say, 1700 to watch criminal justice at work, a number of facts would immediately strike you. First of all, you would notice that the defendant had no lawyer. Most defendants could not afford one, of course; but this hardly mattered, since the accused was not permitted to have a lawyer. He had to face the court alone. The ban on defense lawyers did not break down until the eighteenth century; John Langbein dates the change to about 1730.16


The jury system in the colonies retained, not surprisingly, the flavor of its English models. An early Virginia law (1662) mentions the English practice of choosing juries from “the neighborhood” where the crime took place. In Virginia (the law went on), this was a bit troublesome, because of the “remotenesse of our habitations.” But at least part of the jury should be drawn from “thence who by reason of their neere acquaintance with the busines may give information of diverse circumstances to the rest of the jury.”17 By the eighteenth century, however, the concept of the jury had moved closer to what it would be in our times. There was an emphasis on fair, random ways of picking the panel. In South Carolina, under an elaborate law of 1731, jury names were to be drawn out of a six-drawer box by a child under ten, and the names were to appear on pieces of paper of ”equal size and bigness.“18





The Organization of Justice: A System of Amateurs 

Colonial justice was a business of amateurs. Amateurs ran and dominated the system. Today, professionals call the shots; men and women with special training, degrees, certificates, full-time positions—police,  prosecutors, defense lawyers, social workers, probation and parole officers, corrections specialists of various sorts. Even the criminals are often, in a way, professionals.

Nothing of the sort existed in the seventeenth century. Lay magistrates decided most cases; the jurors, of course, were also lay. There were no police in the modem sense. The local sheriff was in charge of law enforcement; he also summoned the jurors. Constables made arrests, and night watchmen patrolled the streets of the bigger towns.

Constables and watchmen were, for the most part, ordinary citizens. It was a man’s civic duty to serve as constable or watchman. Not everybody had enough of a sense of obligation to make the system work. The Dutch introduced a paid watch system in New York in 1648; in Boston a similar plan took effect in 1663. Both towns later abandoned the scheme because it was too expensive.19 The night watch continued on an amateur basis. A watchman’s duty, in New York (1698), under English rule, was to go “round the Citty Each Hour in the Night with a Bell,” and “proclaime the season of the weather and the Hour of the Night”; if the watchman met “Any people disturbing the peace or lurking about Any persons house or committing any theft,” the watchman was to “take the most prudent way ... to Secure the said persons.”20


Each colony had its own plan for getting an adequate supply of constables. In Georgia, under a law of 1759, they were recruited in a kind of draft system. Free white males between twenty-one and sixty were liable to serve. The justices of the peace in each district were to meet “on some day in Easter week”; the names of all eligible men were to be written down “on divers pieces of paper, and each rolled up by itself, and the said pieces of paper so written and rolled up shall be put in a hat or box [and] well shaken together.” The justices were then to draw out names, serve the lucky winners with a summons, and swear them in as constables ; the term of service was one year. Ministers of the Church of England, of “dissenting congregations tolerated by the laws of England, members of both houses of assembly, commissioned officers of the militia, licensed school-masters, physicians, appothecaries, sworn attomies, madmen, ideots, and sick persons” were all exempt; and a man could hire or induce a substitute to serve in his place.21 In New York, too, it was possible to hire a substitute to serve one’s stint as a constable. Amateur constables could hardly be expected to do the job right. They were sometimes no match for the lowlifes they wanted to arrest. Douglas Greenberg found dozens of instances in eighteenth-century New York in which men assaulted or resisted constables.22


The sheriff was a familiar figure in the various colonies. The governor appointed a sheriff for each county, to enforce the law and act as the chief agent of government in that county. He had a multiplicity of duties.  He was in charge of jury selection, as we have mentioned; he was also in charge of jails, prisoners, and the like. Like constables and night watchmen, sheriffs in New York were prone to neglect their business at times; some were reprimanded or prosecuted for malfeasance in office. 23 In Pennsylvania some sheriffs apparently exacted fees from prisoners, or sold liquor in the jails; statutes of 1730 prohibited sheriffs or under-sheriffs from extorting money from prisoners, and ordered them not to keep “any tavern, public house or alehouse,” or to sell wine, rum, beer, ale, or other “strong liquors” to “any person or persons under arrest, or in prison.”24


The office of the coroner was an ancient institution, brought over from England. The coroner conducted “inquests” in cases of violent or unexplained death. A special jury would view the body, under the coroner’s direction, and decide whether it was a case of accident, suicide, or murder: whether, as the words of a New Hampshire statute put it, the person “dyed of Felony, or by Mischance and Accident? And if of Felony, whether of his own or anothers? And if by Mischance or Misfortune, Whether by the Act of God or Man? And if he dyed of Felony, Who were Principals, and who were Accessories?”25


A professional system tends to have clean, clear lines marking off the various “beats” from each other; the lay public is told to keep out. In the criminal justice system, there has been a long-term trend toward professionalism. The amateur world of the colonies drew no clear lines between public and private. The system depended on lay people, as Pauline Maier has pointed out, on traditional institutions, such as the “‘hue and cry,’ by which the community in general rose to apprehend felons.” In other cases, magistrates would turn “to the posse comitatus ... able-bodied men a sheriff might call upon to assist him. ”26 As a result, “the difference between legal and illegal applications of mass force was distinct in theory, but sometimes indistinguishable in practice.”27  The very concept of the “mob” in the eighteenth century has to be taken with a grain of salt.

One American innovation in staffing criminal justice does deserve particular mention. In England, as we mentioned, there was no such thing as a “district attorney,” that is, a paid official whose job was to prosecute crime on behalf of the state. People were supposed to prosecute on their own—and at their own expense. This was quite a burden for a simple shopkeeper, or a tenant farmer, to bear. The public prosecutor—a government officer in charge of prosecution—appeared quite early on this side of the Atlantic. He came to be called the district attorney, or county attorney, or the like. Where did the idea come from? Among the Dutch in New York, an officer known as the “schout” acted both as a kind of sheriff and as a prosecutor.28 This, some scholars think,  might be one crucial source of the American public prosecutor.29 Perhaps ; but nothing forced this institution down the throats of other colonies; and the idea of Dutch “influence” is both slippery and implausible. More likely, the concept of public responsibility for prosecuting criminals rang a bell in the colonial mind. c


Colonial society was certainly hierarchical—with a vengeance. Still, it was far less stratified than English society; and the people on top were not an aristocracy. Even in the seventeenth century, colonial society was far more fluid, more open (for white men, at least). Consequently, the law was in some ways more “popular” than in England. Ordinary people have an interest in protecting their bodies from assault, their property from thieves. These interests weighed more heavily in the colonies than in England. In addition, the leaders—magistrates, solid citizens, ministers—saw a sacred duty in enforcing the law. There was an obligation to find and punish bad behavior. The commandments of God’s justice were too important to be left to the whims, and the pocketbooks, of individual victims.
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 THE LAW OF GOD AND MAN

THE COLONIAL SYSTEM OF JUSTICE WAS PATRIARCHAL; AND TO A DEGREE, SUCCESSFULLY so. Sinners were to be punished and brought back into the fold. Every effort was made to bind people in righteousness to their community. The system was also strongly hierarchical. Magistrates and leaders made the laws; the burden fell most heavily on the lower orders—servants, slaves, the young.

The colonies were certainly not democracies—they were, rather, autocracies and theocracies—but the leading men did not think of themselves as dictators, and certainly not as aristocrats, born to lead. As we have said, the law was in some respects profoundly popular. The thousands of pages of court records certainly breathe a popular flavor. Ordinary people used the courts, to get justice for themselves, vindication, restitution; and in criminal as well as civil matters. As Bradley Chapin has pointed out, the courts “acted as safety valves for society” with regard to “interpersonal relations.” He refers here to cases of slander, defamation, and assault; often, such cases did not end up with a final judgment. A public “airing of the case” was enough; it “relieved pressure.”1





Colonial Religion and Criminal Justice 

Nonetheless, it would be hard to overemphasize the influence of religion—the beliefs of magistrates and leaders—in shaping the criminal codes, in framing modes of enforcement, and, generally, in creating a distinctive legal culture. The criminal justice system was in many ways another arm of religious orthodoxy. This was true everywhere in the colonies; but most strikingly, perhaps, in the Puritan north.

A religious message leaps out of virtually every page of the early Puritan codes. Rules to buttress religious orthodoxy permeate the Laws and Liberties of Massachusetts (1648). The code condemned, for example, Anabaptists as “Incendiaries of Common-wealths & the Infectors of persons” ; if these misguided creatures remained “obstinate” in their false beliefs, they were liable to “banishment.” Heresy was also a crime in Massachusetts. The community had the right to banish believers in “damnable heresies, tending to the subversion of the Christian Faith and destruction of the soules of men.” There was no welcome mat for Jesuits who entered Massachusetts (unless by “ship-wrack or other accident”); on the contrary, they were to be tossed out of the commonwealth. If an exiled Jesuit dared to come a second time, he could be put to death.

The laws against Quakers were particularly virulent in this colony. In 1658, the Massachusetts General Court allowed the death penalty for Quakers who returned after banishment. Quakers were particularly dangerous, since they aimed to “undermine & ruine” authority, making their heresy far worse than mere religious error. Two Quakers were hanged in 1659; in 1661, another Quaker, William Ledra, who had been banished and returned, died on the gallows.2


Blasphemy was another colonial crime. A New Hampshire law defined it as “Denying, Cursing or Reproaching the true God, his Creation or Government of the World,” or “Denying, Cursing, or Reproaching the Holy Word of God, that is, the Canonical Scriptures, contained in the Books of the Old, and New Testament.” Under this statute, a court in its discretion could put the blasphemer in the pillory, whip him, bore his tongue “with a red hot Iron,” or make him stand on the gallows with a rope around his neck3 A Virginia law (1699), aimed at stamping out “horrid and Atheisticall principles greatly tending to the dishonour of Almighty God, and ... destructive to the peace and wellfaire of this ... collony,” made it a crime to deny “the being of a God or the holy Trinity,” or to “assert or maintaine there are more Gods then one,” or deny the truth of Christianity, or the “divine authority” of Old and New Testament .4


In the court records, however, blasphemy does not appear very often. A jury acquitted Gabriel Jones, of Kent County, Delaware, accused of saying, “with a lowd voice... ‘Cursed be My God for Suffering me to live to be so old to be abused by Dennis Dyer.’”5 Perhaps his words struck the jury as pathetic, rather than blasphemous.

Colonial law took the sabbath quite seriously. Sunday was for praying and churchgoing; almost everything else was against the law. Many colonists were taken to task for skipping services. In Salem, Massachusetts, John Smith and the wife of John Kitchin were fined in 1668 “for frequent absenting themselves from the public worship of God on the Lord’s days.”6 In the province of Maine, in 1682, Andrew Searle paid a fine of five shillings “for not frequenting the publique worship of god” and instead “wandering from place to place upon the Lords days.”7 Virginia law (1662) required everyone who had “noe lawfull excuse” to resort “diligently to their parish church and chappell ... and there to abide orderly and soberly” each Sunday, on pain of a fine of fifty pounds of tobacco (the currency of the colony); and there was to be no traveling on Sundays, “except in case of emergency.”8 Once in church, too, a person was supposed to behave. Young Abiel Wood, of Plymouth, was brought to court in 1758, accused of “irreverently behaving himself by chalking the back of one Hezekiah Purrington Jr. with Chalk, playing and recreating himself in the time of publick worship.”9


Profaning the sabbath outside of church was also a definite offense. In 1656, a Boston man, Captain Kemble, sat in the stocks for two hours because of “lewd and unseemly behavior” on the sabbath. This consisted of kissing his wife; he had just returned from three years at sea. Thomas Thomson and John Horton, of western Massachusetts, were “admonished” and fined for making “a fray in the street in the Evening and about ½ houre after sun sett” on the sabbath.10 In 1712, a barber in Philadelphia was arrested for cutting hair on a Sunday.11 The fervor to enforce these laws seemed to wane a bit in the eighteenth century, for example in Philadelphia; and some colonies were more zealous than others. But Sunday laws were a feature of all the colonies.

The colonies in general made little or no distinction between sin and crime; piety and religion especially dominated the lives of Puritan leaders and divines. Religion was the cornerstone of their community. It was the duty of law to uphold, encourage, and enforce true religion. Government was “the instrument of God on earth.”12 The core of the criminal code consisted of norms that were not man-made but the gift and command of God. This was the colonial ethos. The goal of legal authority, as David Flaherty put it, was “to translate the divine moral law into criminal statutes, in the interests of popular morality.”13


In one part of the Laws and Liberties of Massachusetts this notion appeared quite graphically. The code contained a list of “capital laws.” Each one came came equipped with citations to the Bible. So, for example : “If any person slayeth another suddenly in his ANGER, or CRUELTY of passion, he shall be put to death. Levit. 24.17. Numb. 35.20.21.” Or: “If any man rise up by FALSE-WITNES wittingly, and of purpose to take away any mans life: he shal be put to death. Deut. 19. 16.18.16.” The citations would serve to remind the people (if they needed the reminder) where in the end these rules really came from. It reminded them, too, that transgression meant more than punishment here below; it was a ticket to the fires of Hell, to eternal damnation.




Victimless Crime; Communal Punishment  

Since crimes were sins, and sins crime, there was no sharp line between “victimless crimes” and crimes of predation or violence. The idea of a victimless crime is distinctly modem. An offense against God was an offense against society, and a positive threat to the social order. When Sodom and Gomorrah flouted God’s will, his anger laid them waste.

Thus the codes, especially in Puritan New England, made crimes out of lying and idleness; they also punished fornication, adultery, sodomy and buggery;d general lewdness and bad behavior, and every sexual practice that stepped over the line of straight sex as the Bible approved it. The courts acted, in a way, as secular arms of the churches, which also punished these offenses, through reprimand, denial of privileges, and, in extreme cases, excommunication.15 In court, the minor offenses earned minor punishments; but punishment for more serious sexual crimes could be very severe. A man guilty of buggery could, by law, be put to death.

The harsh statutes were not, by any means, dead letters, especially in the seventeenth century. William Paine was convicted of “unclean practices” in New Haven in 1646, and put to death. He was a “monster in human shape,” an apparent sodomist in England before he came to the colony; and in New Haven he “corrupted a great part of the youth ... by masturbations, which he had committed and provoked others to the like above a hundred times.” Thomas Granger, of Plymouth, a boy of sixteen or seventeen, was indicted in 1642 for buggery “with a mare, a cow, two goats, five sheep, two calves and a turkey.” Granger confessed and was required to identify the sheep he had buggered, in a kind of lineup. The   animals were killed;e then Granger himself was executed.17 In Massachusetts, a man named Benjamin Goad, “instigated by the Divill” in 1673, one afternoon (“the sun being two howers high”), committed the “unnatural & horrid act of Bestiallitie on a mare in the highway or field.” He was sentenced to die by hanging; the court also ordered “that the mare you abused before your execution in your sight shall be knockt on the held.”18 In the colony of West New Jersey, in 1692, one Harry, a “Negro man Servant,” was convicted of “Buggering a Cow.” This unlucky man had been caught in the act: Mary Myers, and some children, saw him “ride upon the Cow,” which made the “usuall Motions of Cows when they had taken the Bull.” A jury convicted him; and the judge was merciless; Harry would be “hanged by the neck till thy body bee dead, dead dead.” The poor cow, too, was sentenced to death.19


In the eighteenth century, the death penalty was invoked less frequently for these crimes. Even in the seventeenth century, most sexual offenses were petty, and the punishments less than severe. Mild—but amazingly frequent. The smaller vices were punished by the hundreds. Indeed, in the seventeenth century, no crimes appear more often in the ancient pages of court records than fornication and other victimless crimes. Time after time, unmarried men and women who slept together were hauled into court, tried, and then fined, whipped, or put in the stocks. Women could be punished, too, for bearing illegitimate children—Hannah Dickens, of Kent County, Delaware, produced “One Bastard Male Child of Her Body” in 1702, and got twenty-one lashes in consequence 20In Massachusetts, in June of 1670, the Quarterly Court of Salem fined John Roapes and his wife for fornication before marriage, William Batt for drunkenness, and Daniell Salmon for excessive drinking.21


The thousands of cases of fornication and other offenses against morality point in two somewhat conflicting directions. In the first place, they seem to give the lie to a conventional picture of life in colonial times: sour, dour, obsessed with religion, drenched in an ethic of asceticism, treating all pleasures of the flesh with disgust. A frank and robust sexuality leaps from the pages of the record books. Still, our evidence of rampant sexuality comes from the proceedings of courts that were doing their best to punish and suppress that sexuality. And, on the whole, as Roger Thompson wrote of seventeenth-century Middlesex County, Massachusetts, most people probably did not transgress. The “great majority of men, women, and children” simply obeyed the rules   of morals and law; the “silent majority behaved themselves and sustained the New England Way.”22


That way was fairly austere. The leaders of the northern colonies were notoriously sour on games and on pleasures. The Laws and Liberties of Massachusetts decreed that “no person shall henceforth use the ... game of Shuffle-board” in any “house of common entertainment,” because “much pretious time is spent unfruitfully and much wast of wine and beer occasioned.” No one was “at any time” to “play or game for any monie or monyworth.” In western Massachusetts, in 1678, Philip Matoone was accused by several persons of “unseasonably Playing at Cards.” Matoone, summoned to court, confessed that he played cards at night in the cellar of a house, secretly, with a group of men; he was fined five shillings for playing cards, five shillings “for being out at that Unlawfull Play ... at unseasonable tyme of the Night”; the court threw in an extra five shillings, simply because Matoone had been “at so Nasty a busyness.”23 In the same place, and in the same year, Mary Crowfoot accused a soldier, John Norton, of “Lacivious and uncleane Cariage,” that is, “takeing up her Coates and offering baseness to her.” Norton claimed he was drunk and had no idea what he was doing; he was fined thirty shillings for lewdness, and ten for the drunkenness.24


The straitlaced Puritans of Massachusetts Bay were not the only colonial leaders who looked down their noses at vice, common or exotic. A Virginia law of 1657-58 directed local courts and parishes to use “all good meanes” to suppress “the odious sinnes of drunkenesse, blasphemous swearing and curseing,” and “scandalous liveing in adultery and fornication.”25 The law was frequently amended, often with complaints about how ineffective prior laws had been. Virginia courts may have been a bit easier than their northern colleagues on such crimes as adultery, but they hardly ignored it. So, for example, in Richmond, in 1715, one Pavey was presented by the grand jury on suspicion of living in adultery, with Sarah Yeats; he was ordered to get her out of his house, to break off all relations with her, and to remain in custody until he could post bond for his good behavior.26





Colonial Corrections 

The colonial frame of mind and the structure of colonial society influenced not only what was punished but also how crimes were punished. The early settlements were tiny places; the whole population of the American colonies in 1650 would not fill a good-sized baseball stadium today. In the early years, too, the settlements were little worlds on their own, cut off from each other and most definitely cut off from the mother country; it was a bit like life on a desert island (but with a  tougher climate). It was also small-town life at its most communal—in—bred and extremely gossipy. Nothing escaped the deadly eye of the collective. As Roger Thompson put it, writing about one Massachusetts county, the community was “well stocked with moral monitors who did not miss much in the goldfish-bowl existence of daily life.”27


New England settlements of this sort had both the will and the ability to enforce laws against fornication, sins of the flesh, minor vices, and bad behavior. They punished these offenses the way autocratic fathers or mothers punish children; they made heavy use of shame and shaming. The aim was not just to punish, but to teach a lesson, so that the sinful sheep would want to get back to the flock. Punishment tended to be exceedingly public. The magistrates loved confessions of guilt, open expressions of remorse. They loved to enlist the community, the bystanders ; their scorn, and the sinners’ humiliation, were part of the process. Hundreds of colonial sinners were forced to sit in the stocks—in full public view. Punishment was sometimes tailored to fit the crime, to point up the moral more vividly. Samuel Powell, a servant, stole a pair of breeches in Accomack County, Virginia, in 1638. Part of his punishment was to “sitt in the stocks on the next Sabboth day ... from the beginninge of morninge prayer until the end of the Sermon with a pair of breeches about his necke. ”28


Severity was not the point in punishing minor sins. The point was repentance and a good swift lesson. Warnings and fines were the punishment of choice for flirting, petting, and other small offenses. More aggravated sins led to the pillory and stocks, and more fines; for still worse cases, a sound whipping was inflicted. A servant, Daniel, in western Massachusetts (1654), had profaned the sabbath “in idle walkinge about and not comeinge to the Ordinances of the Lord”; his employer also complained of “grievous idleness in neglecting his busyness for Severall dayes.” Daniel had been warned before; he promised “amendment; but grew worse and worse.” At this point, he was sentenced to five lashes on his bare back, “well laid on,” as the phrase commonly went.29


Whipping was an extremely common punishment throughout the colonies, especially for servants and slaves. In Charles County, Maryland, in 1664, the county court ordered Agnes Taylor to be whipped “at the whipping Post in the Publicke View of the People” twenty lashes “for having Played the whore”; Ann Cooper earned twelve lashes for “having had A Bastard.” Three servants, Mathew Brown, Elizabeth Browne, and Joseph Fendemore, were brought to court as runaways; Matthew “impudently” alleged that he was abused, and not given enough “Vitualls”; but this, the court felt was a malicious lie. He was sentenced to twenty-seven lashes. Joseph Fendemore and Elizabeth Browne claimed they “went Along with him for company”; this brought  from the court only sarcasm: they could join him “for Company sacke [sake]” at the whipping post, seven lashes for Elizabeth and nine for Joseph.30


It was a paternal society—a society built on the model of a patriarchal house. Like a stem father, the authorities did not believe in sparing the rod. The courts enforced discipline. In a way, it was a crime just to be a bad citizen: not to conform to standards of good virtue and respectability. The court could haul in a community nuisance and make him see the error of his ways. Or her ways: a Massachusetts law of 1672 denounced the “evil practice” of “Exorbitancy of the Tongue, in Railing and Scolding.” Women were the target of this law; the punishment was to be “Gagged, or set in a Ducking-stool, and dipt over Head and Ears three times in some convenient place of fresh or saltwater.”31


The colonial magistrates thought it made sense to humble a “scold” publicly, and in general to humiliate no-goods and other minor deviants. Shaming punishments were sometimes offered as alternatives to fines or other forms of punishment. In Maine, in 1671, Sarah Morgan, who had the effrontery to strike her husband, was ordered “to stand with a gagg in her Mouth halfe an houre at Kittery at a Publique Town meeteing &. the cause of her offence writt upon her forhead, or pay 50 s[hillings] to the County.”32


Shaming punishments were colorful; they were certainly used with great frequency. But the workaday fine, the drudge-horse of criminal justice, was probably the most common form of punishment. Not everybody had money, of course; runaway servants, who would be hard pressed to come up with cash, sometimes atoned for offenses in a much more appropriate way: by serving extra time. Under a law of New Jersey (1713), a servant who ran away would have to serve “Double the Time” he or she was absent.33 Thieves were sometimes required to pay extra damages, or to make restitution; restitution was also a way of restoring the equilibrium the thief had disturbed. In Lancaster County, Pennsylvania, in 1736, Mary Roberts, who admitted stealing “worsted stuff” and other cloth from Stephen Adkinson, was ordered to ”make restitution of the said goods stolen, to the owner.” It was her third offense; she was also fined and whipped.34


The colonies made extensive use of bonds and recognizances: there was no such thing as probation, but courts commonly forced troublemakers and suspicious people to put up security, as a guarantee of good behavior. They were, after all, part of the community, for better or for worse. Jane Linch, convicted of stealing in Philadelphia (1760), was ordered “whipt on Wednesday next at the Carts tail round four Squares of the City,” twenty-one lashes in all; she was also fined, told to make restitution, to pay the costs of the prosecution, to give security herself  in the amount of fifty pounds, and to find two sureties for twenty-five pounds each “for her good Behaviour for twelve months.”35


This “quasi-parole use of recognizances” was common in New York; bonds were used to make sure a defendant appeared at trial, as an alternative to trial and punishment, or as an addition to it. It was sometimes even used for an acquitted defendant.36 In 1703, one Hannah Crosier was charged with stealing; she was found not guilty, but the court was not convinced; it forced her to put up a bond of twenty pounds to guarantee her good behavior for a year.37 In Kent County, Delaware, in 1702, a jury acquitted Hannah Barnes, accused of committing adultery with Steven Nowell. Yet the court ordered her “to pay all Fees” of the case, to post security “for her good behavior and appearance at the next Court,” and told her to keep away from Steven Nowe11.38 Recognizances were commonly used in Virginia: one man in Richmond County (1735), identified by the grand jury as a “Common Drunkard, a Common Prophane Swearer and Disturber of the Peace,” and having “Nothing Material to Excuse himself,” had to give “Good and Sufficient Security for His good behaviour during the Term of one year.” He and a surety posted a bond of twenty pounds; the recognizance would be voided if he behaved for one full year.39


It is hard to say how well this system worked. Hoffer and Scott pronounce it a success; they found very few instances in Richmond, in the eighteenth century, in which bond was forfeited.40 Everyone concerned lived in a tiny world, narrowly bounded and self-enclosed. More than 10 percent of the free men of property in Richmond County, Virginia, during the period 1710-54 or so were named as sureties on recognizances. “The whole community thus had a stake in keeping order,” and thus “in supporting the authority of the courts.” Recognizances created “a warn and watch system” in the county.41 The people who posted bond were unlikely to lose their money, because there were enough watching eyes and listening ears to keep a miscreant in line. In 1696, for example, James Stoddart and Josias Towgood, sureties for Thomas Duley, in Prince Georges County, Maryland, reported a disturbing rumor. Duley, it was said, threatened to “Run away and Leave his Said Suretyes in the Lurch.” The sureties “humbly” asked the court to let them out of their obligation; the court did so and turned Duley over to the Sheriff “untill he Should find other Suretyes” who would guarantee his behavior and his appearance in court.42


Confession and repentance were crucial aims of the criminal process. In Charles County, Maryland, in 1665, Mary Grub accused John Cage of fathering her child; the accusation turned out to be false. The court then forced her “in open Court to Aske him ... upon her bended knees forgivnes Acknowledging that she hath maliciously wronged him.”43 The  system assumed that most offenders would indeed repent and recant; that fines, humiliation, perhaps a good whipping, would bring most black sheep back into line. A New Hampshire statute against adultery (1701) neatly illustrates the theory, and suggests the practice. A man and woman convicted of adultery were to be “Sett upon the Gallows” for an hour “with a Rope about their necks and the other [end] ... cast over the Gallows”; afterwards, they were to be “severely whipt.” Moreover, the offenders would “for ever after weare a Capitall Letter :A: of two inches long and proportionable in Bignesse, cutt out in Cloath of a contrary Colour to their Cloaths and Sewed upon their Upper Garments, on the out Side of their Arme or on their Back in open View.”44 (Readers will remember Hawthorne’s famous novel, The Scarlet Letter, in which Hester Prynne wore a scarlet letter A for her adultery.) f


Branding and letter-wearing were ways of marking an offender publicly—like sitting in the stocks, but far more permanently. The message was that this offender was not likely to mend his ways; disgrace would and should last until death. In 1773, in Fairfield County, Connecticut, one Alexander Graham, a “transient person” convicted of breaking into a shop and stealing goods, was ordered branded with a capital B on his forehead.46 Mutilation was another form of bodily punishment. Graham, the Connecticut burglar, also lost an ear. In Richmond, Virginia, in 1729, Tony, “a Negro Man slave,” was brought before the court to give evidence against two other slaves who were suspected of “hogg stealing.” The court was convinced that Tony had “told Lyes and Given false Testimony”; it ordered the sheriff to “take him and Naile one of his Ears to the pillory and there to stand for the space of one hour and then cutt the said Ear off, and then to Naile the other Ear to the pillory and at the Expiration of one hour to cutt the said Ear off”; with thirty-nine lashes on top of that .47 Dozens of detached ears, in fact, litter the record books.

Branding and mutilation labeled a man or woman a deep-dyed sinner. The next step was banishment: exclusion from the community altogether. A criminal could be banished because (as a heretic, for example) he was a permanent danger, or because of repeated criminality. Those who would not repent, those who could not be regathered into the bosom of society, had to be driven out.g Elizabeth Martin, of New York City, was a “very Low Notorious Wicked Woman” whose life and habits   were “evil,” and who was “Reputed a Common Whore as with Negro Slaves as to others and a great Disturber of the Peace.” She was ordered to get out of the city in 1738; when she refused, she was given thirty-one lashes and chased out forever.49





The Death Penalty 

Of course, the ultimate form of banishment was death; from this, there was no danger of return. A death sentence meant the gallows; hanging was the usual way of carrying out the sentence. There is a fairly large literature on the death penalty during the colonial period. By the standards of the times, and by English standards, the colonies were far from bloody. By our lights, however, it seems barbaric to execute anyone for sodomy or adultery; but colonial leaders thought otherwise. And in a few regards, colonial law was more severe than England’s. Adultery was not a capital offense in England; but it carried the death penalty in Massachusetts Bay. In 1644, Mary Latham and James Britton were executed for adultery; she had betrayed her elderly husband and boasted of it.50


This was, however, a rare event. Apparently the colonists had misgivings about executing adulterers. In some instances, juries simply would not convict, because they did not want the death penalty imposed.51  After the mid-seventeenth century, there were no more executions for adultery;52 after 1673, executions for buggery, too, came to an end in New England.53


Some of the other capital laws were also all bark and no bite. Under the Laws and Liberties of Massachusetts (1648), a “stubborn or REBELLIOUS SON” sixteen or over “which will not obey the voice of his Father, or the Voice of his Mother” and instead lived in “sundry notorious crimes” was to be put to death. (Apparently a daughter so rebellious was unthinkable.) Cursing or smiting a natural father or mother was also a capital offense. But nobody, it seems, was ever put to death for these crimes. Prosecutions were rare; and the punishments milder. In the 1660s, Joseph Porter, Jr., a very rebellious child indeed, called his father “theife, lyar, and simple ape, shittabed.” He cut down his father’s fence, set fire to a pile of wood near the house, and called his mother “Gammar Shithouse, Gammar Pissehouse, Gammar Two Shoes.” He also “reviled Master Hauthorne, one of the magistrates, calling him base, corrupt fellow, and said he cared not a tird for him.” Porter also challenged the power of the authorities to punish him. An English royal commission agreed with him; his conviction was not in accordance with English practice. 54


On the whole, English law was more liberal with capital punishment than colonial law. In England, men and women swung from the gallows  for theft, robbery, burglary; in the colonies, this was exceptionally rare. Property crimes were, on the whole, not capital. All things considered, too, the colonies used the death penalty pretty sparingly. Some capital laws were, as we have seen, dead letters. There were, it seems, only fifteen executions in Massachusetts Bay before 1660: four for murder, two for infanticide, three for sexual offenses, two for witchcraft; four Quakers were also put to death.55 In Pennsylvania, there were apparently only about 170 convictions in capital cases up until the Revolution. And only 94 of these miserable wretches were actually executed; the rest were pardoned or reprieved.56 The execution rate for this colony, in other words, was about one a year.

Pennsylvania was not the only colony where the pardoning power made a difference. By one estimate, the Governor and Council in Virginia pardoned or commuted the sentence of a quarter or more of those who were condemned to die in the eighteenth century.57 In eighteenth-century New York, 51.7 percent of the condemned won some sort of mercy.58 Some were pardoned on the condition that they leave the province, or, in a few cases, were forced to enlist in the army or navy.59  In one special situation, a condemned person had a legal right to reprieve (though not pardon): a pregnant woman. In April 1736, for example, Margaret Grass, sentenced to death in New York, “pleaded her Belly and said she was with child.” A “jury of matrons” was convened to examine her claim. This “jury” reported that Margaret was indeed pregnant, and she was spared until she should give birth; in August, she was given a pardon 60


Murder, of course, was a capital crime. So was rape. Rape was a violent crime; but, under English law, it was legally rape to have intercourse of any kind with a child under ten. Massachusetts Bay enacted a similar law, after an appalling incident in the 1640s: three servants of John Humfry had intercourse with his nine-year-old daughter. The General Court declined to impose the death penalty; there was no specific law on the subject, and it was not, biblically speaking, a capital crime. They fined the main villain, ordered his nostrils to be slit and seared, and made him wear a noose of rope around his neck. The other two culprits were fined and whipped. The General Court then made rape, including statutory rape, a capital offense.61


The death penalty was also imposed on persistent backsliders and incorrigibles. A Virginia statute of 1748 illustrates the point. For stealing a hog, the first offense was worth twenty-five lashes and a fine; the second offense meant two hours in the pillory, nailed by the ears, plus a fine. The third offense brought death.62


Nonetheless, it remains true that the colonies used the death penalty rather sparingly. In Massachusetts, one mitigating factor was evidentiary. No one was to be put to death in Massachusetts Bay “without the  testimonie of two or three witnesses, ”a rule that had biblical backing (Deuteronomy 17:6). This was yet another reason why colonial law so favored confessions: if the prisoner confessed, the two-witness rule was dispensed with.63


Another mitigating doctrine was that curious legal fiction, “benefit of clergy.” This strange device neatly illustrates one of the quaintest habits of the common law: its skill at changing a rule while pretending not to. As the phrase implies, this was originally a doctrine only priests and monks could use. In the Middle Ages, if a priest was accused of, say, murder, he could claim the privilege of his status, and demand to be transferred for trial to the ecclesiastical courts. But how can we tell if someone is a priest or not? Simple: a priest can read, a layman cannot. A defendant proved his right to benefit of clergy by reading from a book; not any book, of course, but the Good Book.

By about 1600, this old device had been twisted into a wondrous new shape. In the first place, it protected anybody who could read at all, not just priests and monks; and, in the second place, a defendant who claimed the privilege did not go to a church court; he escaped the death penalty altogether. Instead, he received a milder punishment—usually branding on the thumb with a hot iron. The Bible “reading” also became quite stereotyped: the Bible was always opened to the very same passage, the first lines of Psalm 51: “Have mercy upon me, O God, according to thy loving-kindness: according unto the multitude of thy tender mercies blot out my transgressions.” This passage came to be called the “neck verse.” Its magic words delivered the defendant from the gallows.

Benefit of clergy was one of the legal customs that made it across the Atlantic; records in Virginia and Maryland are full of examples.64 Thus, in 1664, in Maryland, a grand jury indicted Pope Alvey for killing his servant, Alice Sandford: he beat her to death with “Certaine Sticks ... which hee ... in his right hand then and there did hold.” The petit jury found him guilty. At that point, the record states that Alvey “Craves Benefitt of Clergy, which was granted him, And the booke being given and demanded whither he read or not, Answere was made that hee read.” The court then ordered Alvey to be “forthwith burnt in the brawne” of his right hand “with a red hott Iron. Which was by the Under Sherriffe immediately Executed.”65 In North Carolina, in 1702, Thomas Dereham was convicted of manslaughter; he beat William Hudson to death “with a Certain Weapon Comonly Called ... a Catt of Nine tayles.” But Dereham was “Savd by his Book”; his punishment was branding in the left thumb “with a hott Iron haveing the Letter M.”66


The net effect, then, was to give another chance, and a minor punishment, to first offenders who committed “clergyable” offenses, even though the official punishment for their crimes was supposed to be death. 67 “Clergy” had become a total fiction. By about 1700 -—England,  women, too, were entitled to benefit of clergy; and, since any fool could memorize the “neck verse,” literacy no longer made any difference 68 These developments were followed in the colonies. In 1732 Virginia passed an act allowing women to claim benefit of clergy, and abolished the reading test 69 In the eighteenth century, moreover, it became the practice in Virginia, in some cases at least, to use an “Iron scarcely heated,” thus rendering the whole business a “Piece of absurd Pageantry,” in the words of one contemporary.70 After 1732, even slaves could claim benefit of clergy in Virginia; and in some cases they did .71  By this time, “clergy” was so pervasive, that a legislature, when it wanted to show it meant business, added the phrase “without benefit of clergy” to a criminal statute; so, in 1730, a Virginia law assessed the punishment of death “without benefit of clergy” on anyone who maliciously burned a tobacco or grain warehouse, and in 1732 on anyone who stole a slave belonging to someone else.72


The Puritan colonies had little truck with benefit of clergy as a form  (there are a few examples in Massachusetts, though only after 1730);73  but the core idea, without the mummery, was very much alive in New England. For many crimes, only dyed-in-the-wool, repeat offenders were exposed to the death penalty. Under the Laws and Liberties of Massachusetts,  a first-time burglar was to be branded on the forehead with the letter B; a second offender was to be branded and whipped; only for the third offense would he suffer death, “as being incorrigible.”h


In the South, capital punishment was much more frequent than in the northern colonies; and the burden of it fell most frequently on slaves. In the period 1706-84, 555 slaves were sentenced to death in Virginia ; this was a much higher death toll than in any northern state75 Yet one of the bloodiest episodes of capital punishment in the colonial period took place in New York, in 1741, not in the South; it, too, had a racial element. This concerned an alleged plot by blacks, in conspiracy with white devils, to rise up, pillage, and burn. A great conspiracy trial followed; more than 150 slaves, along with 20 whites, were tried. In the end, over 30 slaves were executed, along with 4 whites. The whites and 18 of the blacks were hung; 13 slaves were burned alive at the stake.76





Salem and Its Witches 

Another bloody episode, also in the North, is perhaps the most famous (or infamous) aspect of colonial criminal justice. This is the Salem   witchcraft trials. They have given rise to an enormous literature.77 The “witch-hunt” in Salem was an eruption of the late seventeenth century. It was unusual, but not unique. Witchcraft was a recognized offense in England, and was also a crime in the colonies. The Laws and Liberties  of Massachusetts of 1648 included witchcraft in its list of capital offenses : “If any man or woman be a WITCH, that is, hath or consulteth with a familiar spirit, they shall be put to death”—a proposition that, like the other capital laws, was generously peppered with biblical citations.

Witchcraft trials were rare in the southern colonies. In North Carolina there were apparently only three instances before 1730; in a few cases, an alleged witch sued her accusers for defamation. Nobody in North Carolina was, it seems, actually convicted of witchcraft. Grace Sherwood came the closest, in 1706: she underwent trial by water. Her right thumb was tied to a toe on her left foot, and her left thumb to a toe on her right foot; she was then tossed into the water. Supposedly, the innocent would sink, while Satan would buoy up the guilty. Grace Sherwood floated, which was a bad sign. Five old women then examined her body; they found “two things like titts on her private parts of a black coller, being blacker than the rest of her body.” This was also a bad sign. Sherwood was thrown in jail; but there is reason to believe she escaped conviction in the end.78


The search for “witches’ teats,” which figured in Grace Sherwood’s case, reflected a common belief that every witch had what was called a “familiar.” This was a small creature, sometimes invisible, who helped the witch carry out her evil deeds. The witch suckled these creatures with her specially adapted teats. These teats, then, were excellent evidence of guilt. When Goody Knapp was executed for witchcraft in Fairfield, Connecticut, in 1653, local women “tumbled the corpse up and down,” searching for marks of the devil.79


The Salem episode began in 1692. Some girls in Salem who had become friendly with a slave woman named Tituba began acting in a peculiar way—screaming, falling into convulsions, barking like dogs. Soon other girls in Salem caught this behavioral disease. Surely they must have been bewitched. They themselves testified that they were “bitten and pinched by invisible agents.... Sometimes they were taken dumb, their mouths stopped, their throats choaked, their limbs wracked and tormented, so as might move an heart of stone.”80 The whole town was quickly seized with fear and horror: the devil must be at work in Salem. Three women, Tituba, Sarah Good, and Sarah Osborn, were promptly accused of witchcraft.

In the general atmosphere of hysteria, there was a chain reaction of accusations and confessions. William Allen saw a “strange and unusual  beast” on the ground one night; when he came up to it, it vanished, and in its place two or three women sprang up and ran away. Sarah Good later appeared to him while he was lying in bed and “brought an unusual light in with her.” She sat on his foot; he tried to kick her, but she disappeared. Sarah Bibber saw an “apparition of Sarah Good,” that “did most grievously torment me by pressing my breath almost out of my body”; the witch later tortured her by “beating and pinching me and almost choking me to death, and pricking me with pins after a most dreadful manner.”81 Other villagers were drawn into the cycle of accusation and apparition. Salem mobilized to fight its terrible, invisible enemy.

News of the Salem problem spread; the governor appointed a special court of oyer and termineri “for discovering what witchcraft might be at the bottome.”82 The deputy governor was named chief judge of the court. The court, mindful of the unusual, dangerous character of witchcraft, relaxed traditional rules of evidence and procedure. Instead, the court used special witch-trial procedures then current in the mother country. These included scouring the bodies of the accused in search of the elusive teats or marks. The court also accepted the evidence of “spectral sources”—visions seen by the townspeople.83


As David Konig has pointed out, it was the defiant, the hostile, the impudent who were put to death in Salem. Those who accepted the legitimacy of the court and humbly confessed their crimes were convicted, but their lives were spared.84 In the end, nineteen people were executed, two people died in prison, and one man, Giles Corey, was pressed to death under rocks (the so-called peine forte et dure), because he stood mute and refused to plead or to testify.85 No one was acquitted by the special court.

Presently, the hysteria subsided; people began to express doubts and second thoughts; the court was dismissed, and the governor directed the Superior Court of Judicature to handle any witchcraft cases left over. Most of the remaining suspects were acquitted; a few were condemned, but the governor released them. In less than a year the Salem witch-hunt had run its course.

There have been many attempts to explain the Salem episode. A number of factors were at work. Town rivalries and factions worked as irritants beneath the surface, perhaps. There was a gender aspect, too. Not all witches were women, but most of them were, and older women at that. In some subtle and not so subtle ways, the war against witches   was also a war against women: or at least against disorderly, troublesome, deviant women. In Puritan thought, order and hierarchy were “cherished values”; and those who rebelled against order “were the very embodiments of evil.” The “subordination of women” was part of the natural order; the witch symbolized, or embodied, a kind of double rebellion—of woman against man, and woman against the godly society. Like Eve in the Garden of Eden, she transmitted sin to man.86


Cotton Mather wrote an account of the Salem episode; he called it  Wonders of the Invisible World. The colonists (at least those who committed words to paper) firmly believed, like Mather, in the reality of this “invisible world,” the world of angels and spirits, the world in which sin and the devil were not concepts but palpable reality; Satan, the eternal adversary, dominated the evil half of the invisible world. Indeed, the “invisible world” was a crucial aspect of the colonial theory of criminality. Every period asks the question: Why is there evil in the world? Why do people do terrible crimes? Every period has its own conventional answers.

For most offenses, the colonial answer was: simple weakness and bad character. The basic punishments of colonial justice were aimed at those people who strayed. Some people were very bad, even incorrigible; some seemed to embrace evil boldly and with enormous relish. Witchcraft was one way to explain this mystery. It was a form of evil that came with a built-in account of its genesis. The witch was in league with the devil. She had sold out to the forces of darkness. She was human in form, but inhuman at heart.

In general, the world was full of signs, marks, omens, and portents; the invisible world imprinted itself on bodies living and dead. John Hughson, a white, and Caesar, a black slave, were among those who were put to death after the great conspiracy trial in New York in 1741. Their bodies were left hanging in chains for months. Then a “rumour” spread that Hughson had turned black, and Caesar white: that Hughson’s “face, hands, neck and feet, were of a deep shining black ... and the hair of Hughson’s beard and neck ... was curling like the wool of a negro’s beard and head; and the features of his face were of the symmetry of a negro beauty; the nose broad and flat, the nostrils open and extended, the mouth wide, lips full and thick, his body ... swelled to a gigantic size.” As for Caesar, “his face was at the same time somewhat bleached or turned whitish, insomuch that it occasioned a remark, that Hughson and he had changed colours.” Moreover, Hughson’s body “dripped and distilled ... from the great fermentation and abundance of matter within him”; and eventually the body “burst and discharged pail fulls of blood and corruption,” which some also “esteemed almost miraculous.”87


Was it the sun, or poison, or some other “natural” cause? Or were these, in Hughson’s case at least, “remarkable signs or tokens of his innocence” ? Some of the curious “were ready to resolve” these facts “into miracles”; others were skeptical. But in general, there was a readiness to accept the idea of the supernatural. The public eagerly embraced the idea of the invisible world and believed, firmly, that that world trembled always on the brink of manifestation.




Imprisonment 

We have discussed the colonial system of corrections. From our standpoint, what is most obviously missing, as a punishment, is imprisonment. And, in fact, loss of liberty was not a standard way of making criminals pay. It was not totally unknown: a proclamation in Maryland, for example, in 1661 prohibited the export of “any sort of Come or graine out of this Province without expresse warrant ... under the penalltie of twelve moneths Imprisonment.”88 But Douglas Greenberg found only nineteen cases in New York between 1691 and 1776 in which jail was the basic form of punishment applied.89


A society short on labor was reluctant to lock people up; but it would be wrong to suggest that the colonies made a deliberate decision not to use jails for punishment. That would be anachronistic. The penitentiary system was basically a nineteenth-century invention. Nobody in the colonial period had yet advanced the idea that it was good for the soul, and conductive to reform, to segregate people who committed crimes, and keep them behind bars. Quite the contrary: rubbing the noses of offenders in community context was an essential part of the process of ripping and healing, which criminal justice was supposed to embody.

In one interesting and revealing case, Charles Sheepey, of Burlington, in West New Jersey (1687), was convicted of raping Elizabeth Hutcheson. (Sheepey used a time-honored defense: “hee had Carnall knowledge of the body of the said Elizabeth severall tymes,” but it was no rape—she “was alwayes as willing as hee.” The jury was not convinced.) The court sentenced him as follows: to be whipped, between the hours of two and three in the afternoon “upon thy naked Body at a Carts tayle,” all the way from the house of one John Butcher, to the house of one Abraham Senior, and then down to the “Markett house,” as many “stripes laid on as to the Magistrates ... Shall be thought meet”; and then to be taken and kept “in Irons for the Space of three Moneths,” and during that time, to be whipped three more times, on the seventh day of each month. During his three months’ imprisonment, the prisoner was to work for his bread; after that period was up, he was to be brought out during every quarterly session of the court, for a year and nine months more, to be “whipt in manner and forme as afore is mentioned.”90  Sheepey was one of the few who was sentenced to loss of liberty; but even for him, imprisonment was imbedded in a system of public, community sanctions.

There were, of course, colonial jails; and they were used. Jails had various functions. They held prisoners who were waiting for trial. They also housed debtors—imprisonment for debt was still the rule.91 A thief who was ordered to make restitution, and failed to do so, was a kind of debtor; he, too, might be kept in jail. But under a New Hampshire law of 1718 no person “convicted and sentenced for committing of Theft” was to remain in prison “for and on account of Restitution or Damages” more than thirty days, unless the creditor was willing to pay or guarantee keeper’s fees, up to two shillings and six pence a week. If the creditor failed to pay, the keeper could set the prisoner “at Liberty.”92


Imprisonment for debt was certainly, from our standpoint, harsh; but the debtors who were “imprisoned” were not necessarily locked in cells. In many colonies, a debtor could more or less come and go as he pleased, so long as he stayed within a certain area (the “prison bounds”); he went back to jail at night, to sleep. These “bounds,” or limits, could be liberal or severe, and they could grow or shrink, as the legislatures decreed. In 1774, debtors in the Hartford, Connecticut, jail pleaded to have the bounds extended to Main Street, “so that they could beg for alms and ask travelers to carry messages for them.”93 Debt prisoners were entitled to find food, clothing, and the like, for themselves, if they could; and some sheriffs, as we noted, were not above a bit of extortion at the expense of these prisoners.

There were also “houses of correction,” or “workhouses.” These were roughly halfway between a poorhouse and a jail. They housed the  lumpenproletariat: people classified as vagrants, idlers, paupers. Pennsylvania’s Great Law of 1682 provided for workhouses, one in each county. The houses were not to charge fees. Prisoners were to have “liberty to provide themselves bedding, food, and other necessaries.”94 A New Hampshire law tells a good deal of the tale about these houses. They were to be built for the “Keeping, Correcting and Setting to Work of Rogues, Vagabonds, and common Beggars, and other Lewd, Idle and Disorderly Persons.” Other candidates for the house of correction included “Persons using any subtle Craft, Jugling, or unlawful Games, or Plays, or feigning themselves to have knowledge in Physiognomy, Palmestry, or pretending that they can tell Destinies, Fortunes, or discover where lost or stolen Goods may be found; Common Pipers, Fidlers, Runaways, Stubborn Servants, or Children, Common Drunkards, Common Night-walkers, Pilferers, Wanton, and Lascivious Persons, either in Speech, or Behavior”; also “Railers, or Brawlers [who] neglect their Callings, Mispend what they earn, and do not provide for themselves, or the support of their Families.” The “Master” of the house  could put these people to work; or punish them with “Fetters or Shackles,” with “Moderate Whipping,” or “abridge them of their Food,” if they made trouble.95


The house of correction was thus a kind of heightened form of the normal mode of punishment; and a convenient place for “correcting”; significantly the New Hampshire act does not specify any particular length of time for vagabonds and the like to be incarcerated. Moreover, the workhouse did not interfere with the labor system; after all, inmates were people who did not figure in the work force anyway; and the workhouse was, as its name suggested, designed to cure this little disease. A Massachusetts Bay law of 1673, on the punishment of those who had the “Presumption” to run a “Whore House, or Brothel House,” shows how aspects of the correctional system were interlaced in that colony. After thirty lashes “severely” administered “at the Carts-tayle,” these convicts were committed to the House of Correction “to be kept with hard fare, and hard labour, by dayly Task, and in defect of their duty to be severely whipt every night with Ten Stripes”; at least once a week they were to be dressed in “hair Frocks and blew Caps,” fastened to a hand-cart, and “forced along to draw all the filth laid up in the Cart, through the Streets, to the Sea side going to the Gallows in Suffolk, and in all other Counties where the Court of each Shire shall appoint, and so returned to the House of Correction, to be alike kept with hard Fare and Labour,” for an indefinite term, that is, “during the Courts pleasure.”96


Conditions in workhouses or jails were hardly luxurious, as one can imagine; but a prisoner with friends or family or connections did not have to eat swill or wear rags. For those who could not get things from outside, the jails were, at times, totally deplorable. The eighteenth-century jail in Charlestown, South Carolina, was described as “Close and Stinking.” A person would be better off in the “French Kings Gal-lies, or the Prisons of Turkey or Barbary.” The jail was small and had five or six rooms, each jammed to the gills with debtors. The summer heat was “intolerable”; prisoners often had no “Room to lye at length, but suceed each other to ley down—One was suffocated by the Heat of this Summer—and when a Coffin was sent for the Corps, there was no room to admit it.... Men and Women are crowded promiscuously—No Necessary Houses to retire too—The Necessities of Nature must be done by both Sexes in the presence of each other.”97





Who Were the Criminals? 

The answer is, primarily, men at the bottom of the heap. Women appear more rarely. The figures in Douglas Greenberg’s study of New York crime in the eighteenth century are quite dramatic. Men were accused  in 94.4 percent of the violent crimes, and 73.9 percent of the thefts.98 In Massacchusetts, between 1673 and 1774, women committed 19.7 percent of the serious crimes, a somewhat higher proportion, but they nonetheless lagged far behind their brothers.99


There were, to be sure, a few crimes in which women predominated. Witchcraft was one. Women were also more likely to be charged with fornication, at least according to the records in Massachusetts. 100 One reason, of course, was that the evidence of fornication was often right there at hand, in the shape of a swollen belly. Some crimes in practice were specific to women. One was infanticide. Susanna Andrews, who killed her bastard twins, in Massachusetts in the 1690s, went to the gallows for this offense. 101 The women who killed their babies were mostly servants, and unmarried; they were tragic victims themselves of Puritan morality and the double standard.

Infanticide was a difficult crime to prove; unmarried women usually gave birth alone, in secret; and they killed in secret, too. A mother could always claim that the child was stillborn, certainly not a rare event. A Massachusetts statute of 1692, copying an English statute of 1624, referred to “Lewd Women ... delivered of Bastard Children” and made it a crime to “conceal the Death” of a bastard, whether born alive or not; the punishment for concealment was death. 102 But eighteenth-century juries disliked this statute, and there was a tendency toward leniency in such cases and in cases of infanticide. Only one woman was convicted of infanticide in Massachusetts between 1730 and 1780, out of twenty charged with the crime.103


As we have suggested, most of the thousands punished for petty crimes, and for fornication, idleness, and other forms of misconduct, were people at the bottom of the ladder. Ministers of the gospel and substantial merchants were rarely whipped, put in the stocks, or branded. The Puritans in Massachusetts did, of course, punish some of the high and mighty for religious infractions, including heresy.104 But the lash of the law, in all of the colonies, fell overwhelmingly on servants, apprentices, slaves, smallholders, and laborers. In Virginia, as in Massachusetts, the defendants were “day laborers, servants, and poor freeholders.”  105


The state’s right to whip and punish servants (and slaves) was nothing but an extension of the right of the master or mistress. These people freely exercised their right to “correct” their servants, with a whip if necessary. Extreme cruelty was an offense; but it had to be extreme. In North Carolina, a law forbade “private Burialls of Servants and other persons.” As the attorney general, Thomas Snowden, explained, this was to prevent a cover-up by masters who murdered servants, and to end the “barbarous Custom of Burying the Bodys of the Dead in Comon  and Unfenced places to the prey of Hoggs or other Vermine.” Every plantation had to have a place set aside for burying the dead; and neighbors were to be called in at burials, who would “in Case of Suspicion” view the corpse.106j


This was the dark side of colonial paternalism; and it was darkest with regard to black slaves, as we shall see. The silver lining of this paternalism, on the other hand, was the tendency to forgive and forget, provided the offense was not too gross; if the sinner repented, he was reabsorbed into the community. Eli Faber found a number of leading citizens in the Puritan colonies, officeholders in fact, who had once been punished for crime.107 Colonial society was, as we have said, firmly hierarchical, and servants had to keep their place. Still, apprentices and indentured servants, people definitely on the bottom, were part of the community; they were supposed to share the norms and beliefs of their betters. Male servants, at least, would someday have a chance to climb the ladder of success. Today, a man (or woman) with “a record” is stigmatized far more indelibly. And, to be sure, “absorption” ended at the color line: an indentured servant could climb up the ladder of society at the end of his term of service; but slavery was forever.




Slavery and Political Justice 

Criminal justice had at least one job in the colonies with no counterpart whatsoever in England: controlling slaves. Every colony also had a mass of indentured servants. In the northern colonies these servants far outnumbered slaves.

An indentured servant was, in some ways, a kind of temporary slave. It was a crime for a servant to run away from his or her master. There were also a fair number of slaves in the northern colonies; but already, by the eighteenth century, slavery was the “peculiar institution” of the South. In parts of that region, black slaves came to outnumber free whites, and by a considerable margin. Slaves were condemned to a lifetime of servitude; mothers handed down the condition to their children in the womb.

In the South, slavery was a prime concern of criminal justice. Masters and overseers had the basic job of controlling the slaves and policing slave society. They punished petty offenses quickly and summarily, on the plantation and in their homes. Slaves might therefore actually be  underrepresented in the regular courts; this was certainly true in Richmond, Virginia, in the mid-eighteenth century.108


The whip was the main tangible symbol of social control; masters, mistresses, and overseers used it quite liberally. William Byrd of Westover, Virginia, recorded the following in a dry, matter-of-fact tone in his diary: on November 30, 1709, Eugene, a house hand, “was whipped for pissing in bed.” On December 3, Eugene repeated this offense, “for which I made him drink a pint of piss.” On December 16, “Eugene was whipped for doing nothing yesterday.” Three years later, on December 18, 1712, “I found Eugene asleep instead of being at work, for which I beat him severely.”109


The slave had no defense, of course, against the whip; and punishment on the plantation could be brutal, even murderous. A Virginia law of 1669, on the “casuall killing of slaves” (casual means “accidental” here), recognized the right to punish “refractory servants,” and, by implication, severely. If a slave resisted his master and was “corrected,” and “by the extremity of the correction should chance to die,” this was not murder or any other felony, since “it cannot be presumed” that the master really meant to kill and thus “destroy his owne estate.”k Technically, killing a slave could be murder, if it was done maliciously. In Virginia, two men were executed in 1739 for whipping a slave to death; but this was highly unusual. When Andrew Burns, an overseer, killed a slave through whipping in Virginia in 1729, he was sentenced to death; but the governor pardoned him, because “the taking away the life of this man will, in all probability stir up the Negro’s to a contempt of their Masters and Overseers.”  111 And that, after all, was a cardinal legal and social principal.

The control of slaves was only one example of political justice in the period. In a larger sense, much of the religious regulation had a political bent or basis. The issue was godliness, to be sure; but beyond this was a more practical question: Who would run the colonies? Religious orthodoxy was the basis on which the authorities claimed the right to rule. There were high-level wrangles and disputes and theological debates and political debates. But there was also a low-level, nearly invisible struggle, a stuggle that also goes on in communities far less autocratic and paternalistic: on the one side, leaders trying to put down or control deviants, troublemakers, questioners of authority; on the other side, men and women trying to assert their individuality, or simply unable, for one reason or another, to behave the way society wants them to. Richard Gaskins, studying eighteenth-century Connecticut, found instances  of bad behavior in and around church that were really expressions of religious dissent. In one case, a sabbath-breaker, dressed “in an indecent and unbecoming manner,” positioned himself under a tree near the meetinghouse, “uttering profanities,” and “scared the horses of those going to church.”112 Even in the strongholds of theocracy, rebellion found a way to take root and grow.




The Eighteenth Century 

Research on the colonial legal system has been heavily slanted toward “origins,” that is, the seventeenth century. There is, however, a growing body of research on the eighteenth century, a period of significant change and growth in which the tight reins of the theocracy loosened under pressure. William Nelson carefully examined prosecutions in seven counties in Massachusetts between 1760 and 1774. A fair number of cases (13 percent) were for religious offenses: profanity, nonattendance at church.113 There were still many prosecutions for sexual offenses—fornication accounted for almost 38 percent of the cases in these counties. But almost all of these were brought against mothers of illegitimate children. There had been a crucial change in the nature of these prosecutions. They were no longer directed at sin as such; the point was to nail down responsibility for raising and supporting bastard children. Fornication prosecutions, then, had become a kind of welfare law; a prelude to paternity proceedings—a “kind of registration procedure whose purposes were only coincidentally related to the punitive assumptions of the criminal law.”114


The change was only natural; colonial society itself had changed. Towns were bigger, more diverse; the population was growing; magistrates and divines had lost some of their control. The criminal justice system shifted focus, then, from victimless crimes to more conventional crimes—in particular, crimes against property. Figures for Virginia, too, suggest something of a shift away from morals crimes in the course of the eighteenth century.115


In addition, the criminal justice system became more “English,” more concerned with legal niceties, more technically “correct,” less rough and ready. It came to resemble more the law of the mother country, because society had drawn a bit closer to the overseas model. The small pioneer settlements had moved inland; places like Boston and Philadelphia were still a far cry from London, but they were nonetheless cities, centers of a kind of urban life.

The eighteenth century was the century of the American Revolution, a century of increasing strain between colonies and mother country, ending in war. There were a number of important political trials. One of  the most notable was the trial of the printer John Peter Zenger in New York in 1735. Zenger had printed, in his newspaper, articles that attacked the royal governor. He was charged with seditious libel; but the jury refused to convict him.116 The Zenger trial has gone down in history as a landmark on the road to a free press; and perhaps it deserves that fame. Zenger’s lawyer, Andrew Hamilton, tried to argue that truth  should be a defense to the charge of seditious libel. The judge felt otherwise ; and he had the law on his side.

This strikes a modem reader as strange. But as far as authority was concerned, truth was irrelevant. The real crime was disorder, ridicule, disobedience, rocking the boat; the critique itself was the crime. Hamilton attacked this notion. When the judge refused to allow his point, Hamilton argued that the jury was the last word on law as well as on fact. In any event, Zenger walked out of the courtroom, free.117


The struggle over political justice grew more and more heated, until it ended in bloodshed and war. Behind the Stamp Act controversy, the writs of assistance controversy, the arguments over the acts of trade, the trials after the Boston Massacre (1770), were two sharply differing conceptions of political authority—and of the part that criminal justice was to play in the polity. British conceptions were in essence still autocratic. Autocracy, however, had decayed dramatically in the colonies. Something new was sprouting out of the rich dirt on this side of the Atlantic. What watered it and weeded this garden was not the subversive ideas of the Enlightenment so much as the physical and social world of America. King and bishops were far away; land was abundant; immigrants flooded in; the frontier was open. Under these conditions, stratification began to crumble; the little theocracies decayed. The colonists, like spoiled children, fell into bad thoughts and bad habits; their misbehavior became chronic, ingrained. Then the shooting started.




Evolution of Due Process 

In criminal trials, some one man or woman stands in the dock, facing the raw and awesome power of the state. A democratic system acknowledges this fact, and is committed to some kind of balance. “Due process” is a basic concept of American law. It has many meanings. One of them, however, relates strongly to criminal justice. The scales must not tilt too much toward government. Arrests must be fair; trials must be fair; punishments must be fair. These are ideals (reality is another matter). The opposite of a democratic society is a police state. This is a state where the other side, the police side, the government side, always has the upper hand.


Fairness is a vague word; each generation defines fairness in its own  terms. There has been a long, dynamic process of evolution in the meaning and practice of “due process.” The following chapters tell, in part, the story of that evolution. The story has to be told on two very different levels. One is the level of theory. That level is interesting, and important. What the colonial laws said about due process; what the Constitution said, and state laws and constitutions; how courts and jurists squeezed meanings out of texts. This is significant, and undoubtedly makes some difference in the way the system works.

But consistent across time and space is the chasm between nice theories and grim practice. Criminal justice is more than mere words; it is patterns of behavior. The patterns imply ideas, ideologies, values, attitudes, but these are not the ones expressed in the higher culture, the official stories, the public propaganda. Police brutality, plea bargaining, and the third degree are just much a part of the fabric as decisions of the Supreme Court; and so, too, are thousands of unrecorded, tiny acts of minor clemency and petty tyranny at the level of the streets, station houses, courtrooms, and jails.

On both levels of the system, we can see developments that many people would label “progress”: a more humane system, more attention to the rights of people accused of crime. Not that the story marches along in a clear, linear way; there are zigs and zags and lurches, like a drunk trying to walk a straight line. There was some sort of climax, perhaps, in the 1950s and 1960s. At this stage, as I write these words (January 1993), the system seems to be on pause. There is some impulse to cut back on defendants’ rights, to speed up executions, to put more muscle into the system. How far this will go is a question. The public, on the whole, is quite disgusted with crime, horrified by crime; the idea of toughness is extremely popular. But, as we will see, it is much easier to talk tough than to put real toughness to work.

And we can and should question the concept of “progress” itself. The word is nothing but a label that we attach to change in a direction we like. There is a tendency to like what has actually happened. I doubt that many readers would want to go back to the whipping post, or the criminal law of slavery, or the lynch mob. We are not androids, with a built-in thought program, incapable of choice; but on the other hand, we are very much creatures of our time and place.

From where we stand, “due process” in the colonial period is apt to look weak and underdeveloped. As David Bodenhamer has put it, “the good order of society took precedence over the liberty of the individual.”118 This was true of the nineteenth century, and the twentieth, in many ways; but it was particularly true of the colonial period. Still, procedural justice was evolving; ideas were changing. Criminal  process was not, for its time, particularly savage or bloody. Torture was avoided. As early as 1641, in the Body of Liberties in Massachusetts, it was laid down that no one should be “forced by Torture to confesse any Crime” except in a “Capitall case where he is first fullie convicted by cleare and suffitient evidence,” and even then, “not with such Tortures as be Barbarous and inhumane.”119


The system, all in all, aimed at honesty and fairness in the use of evidence ; it made increasing use of juries of honest neighbors; it was, in general, not perverted by crass considerations of political expedience; it was fairly independent, within its own frame of mind. Colonial justice was not, on the whole, corrupt; judges and magistrates were mostly strong-minded men, not fawning tools of the crown.

But some aspects of the system seem strange to us, and distinctly unfair. Today it seems obvious that a person accused of crime had better get himself a lawyer; otherwise, he will be hopelessly outgunned. But England did not allow defendants to use lawyers. In theory, the judge would look after the legal rights of the defendant. Criminal justice in England before the days of the lawyers120
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