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PREFACE



History books will teach that the Supreme Court eliminated the constitutional right to abortion on June 24, 2022. That’s when five justices officially overruled Roe v. Wade in a Mississippi case known as Dobbs v. Jackson Women’s Health Organization. Lost in the shadows will be another decision that the Court handed down almost ten months earlier, two minutes before midnight on September 1, 2021. That night, the same five justices who would later form the majority in Dobbs refused to block Texas’s ban on abortions after the sixth week of pregnancy—a point at which many do not yet know they’re even pregnant. Even though the Texas law, known as “SB8,” or the Texas Heartbeat Act, was clearly (and deliberately) inconsistent with Roe, five justices allowed it to go into effect. Justice Samuel Alito’s June 2022 opinion for the majority in Dobbs, which was publicly joined by Justices Clarence Thomas, Neil Gorsuch, Brett Kavanaugh, and Amy Coney Barrett, laid out, in 108 pages, a series of arguments about why the US Constitution should not be understood to protect a right to abortion, and why the Court’s prior decisions recognizing such a right should be overruled. The unsignedi September 2021 order in a dispute known as Whole Woman’s Health v. Jackson, in contrast, which no justice publicly endorsed, spanned just 401 words.1




Unlike Dobbs, the cryptic order in Whole Woman’s Health did not expressly overrule the 1973 ruling in Roe that had first recognized abortion as a constitutional right. Instead, the single paragraph penned by the majority offered a technical reason for the Court’s refusal to block Texas’s abortion ban, noting that there were unresolved questions about whether the plaintiffs in that case had sued the right defendants. But for those on the ground in Texas, that was a distinction without a difference. By the morning of September 2, abortion providers across the nation’s second-largest state had largely shut their doors. From then on, most Texans needing abortions who had the means to travel out of state for the procedure did so. For those who couldn’t leave, Roe was a dead letter, effectively if not formally, from the Red River to the Rio Grande.2


The Court’s refusal to stop Texas’s law from going into effect was a harbinger of things to come. After all, the same five justices—Thomas, Alito, Gorsuch, Kavanaugh, and Barrett—had used similar unsigned orders to block numerous state COVID restrictions over the previous year. Those decisions had established new—and more expansive—constitutional protections for religious worship compared to precedents. What’s more, many of the orders blocking COVID restrictions had come in cases where it was even less clear than in the Texas dispute that the justices could reach the merits of the constitutional question; indeed, the earlier rulings ran roughshod over some of the very procedural obstacles the majority cited in the Texas case. If the Court was nevertheless justified in intervening in those cases to protect a new understanding of constitutional rights, what did it say about the future of abortion that it wouldn’t intervene to protect an old one?


The paltriness of its legal reasoning notwithstanding, the unsigned order in the Texas case had a monumental impact in the real world. In that respect, it was no outlier. In recent years, the justices have issued a raft of similar orders, many containing even less analysis than the September 2021 ruling in the Texas case, that have produced massive substantive effects. From abortion to asylum; from elections to evictions to executions; from COVID vaccinations to the Clean Water Act; and from redistricting to religious liberty, the Court’s new conservative majority has used obscure procedural orders to shift American jurisprudence definitively to the right.


As the Dobbs decision illustrates, we’ve seen a similar rightward shift in many of the rulings that the Court hands down on its “merits docket”—those cases in which the justices issue lengthy, signed opinions accompanied by separate concurring or dissenting opinions months after multiple rounds of briefing and oral argument. But at least those decisions, for better or worse, are accessible to citizens—lawyers and laypersons alike. Readers of the justices’ opinions can judge for themselves how the Court is doing: not just whether they agree with an analysis, but whether, even if they don’t, they believe the Court is acting consistently with how they expect unelected and generally unaccountable judges to act. However convincing (or not) the justices’ reasoning in those cases may be, it at least allows all of us, and especially lower-court judges and government officials, to understand what the relevant legal principles are and how they might be applied to similar cases in the future.


Unsigned orders, in contrast, are equal parts obscure, inscrutable, and practically (if not actually) inaccessible. Even the most experienced lawyers may struggle to understand the significance of a ruling when all the Supreme Court has said is that “the application for injunctive relief presented to Justice Sotomayor and by her referred to the Court is granted,” or “the application for a stay presented to Justice Alito and by him referred to the Court is denied.” And the rare reader with more of a handle on what these enigmatic missives portend can still only speculate as to why the justices ruled as they did. Not only does the vague nature of these rulings make it challenging for Court observers to figure out what they amount to individually, but it has (thus far) confounded any attempt to make sense of what they all add up to—what they tell us about the Supreme Court as an institution and the role that it plays in our politics and our lives.


It was William Baude, a conservative constitutional law professor at the University of Chicago (and former law clerk to Chief Justice John Roberts), who first used the term “shadow docket” as an evocative shorthand for this part of the Supreme Court’s work—to describe everything other than the Court’s “merits docket.” These rulings run the gamut from deciding which cases the justices will and won’t take up to which lower-court rulings they will or won’t block pending such plenary review, or which executions they will or won’t allow to go forward—and how long parties have to brief the Court on all of these matters.


Baude, who first used the term in this way in 2015, meant it descriptively, not pejoratively, as a reference to the obscurity of these rulings, and nothing more. But in the years since then, it has taken on a far more insidious connotation. Since 2017, the justices have been utilizing these orders far more often, and with far broader effects, than ever before, sometimes instead of resolving similar legal questions on the merits docket (where, of course, they’d have to explain their reasoning). Worse, they are also insisting, for the first time, that at least some of these unexplained rulings are precedents that lower courts and government officials are bound to follow. Perhaps as a result, these orders have provoked far more public dissent than was typical in the past for the Supreme Court’s procedural actions. And unlike the cases that receive full review from the justices, the increasingly significant rulings coming through these unsigned and mostly unexplained orders are more uniformly dividing the justices along ideological lines.3


In a September 2021 speech, Justice Alito complained that the “catchy and sinister term ‘shadow docket’ has been used to portray the Court as having been captured by a dangerous cabal that resorts to sneaky and improper methods to get its ways.” In fact, it describes a Court that is undertaking more and more of its significant work in the figurative and literal shadows—figurative because these unsigned and unexplained orders are practically inaccessible to their readers; literal because many of the orders (including the Texas abortion ruling) have come down at all hours of the night. With all due respect to Justice Alito, the problem isn’t public criticism of what’s happening in the shadows; it’s what’s actually happening in them.4


It would be one thing if the Court’s unsigned and unexplained orders were just temporary expedients—a way to freeze the underlying dispute to give the justices time to comprehensively review the underlying legal questions. So long as the Court eventually provides a detailed rationale for its prior action, perhaps the justices could be forgiven for not showing their work at the outset. But it has become the norm, rather than the exception, for disputes that begin on the shadow docket to also end there, so that the justices’ first (few) words on the matter are also their last. In suits challenging President Donald Trump’s immigration policies, for instance, the Supreme Court handed down more than a dozen unsigned shadow docket rulings. And yet only one of those initiatives (the third iteration of the “travel ban”) ever received a full merits review from the justices. The rest of those policies, from limits on asylum eligibility to the building of the border wall, lived or died on the shadow docket. Even when lower courts had issued lengthy decisions striking them down, these polices rose or fell entirely on the basis of unsigned, unexplained Supreme Court orders.5


In deciding so much while saying so little, the justices are not only failing to provide adequate guidance to lower courts and government actors but also exacerbating charges of political partisanship. That’s because many of these shadow docket decisions appear to align more closely with Republican political preferences than with any consistent, neutral approach to the underlying legal issues. Justice Amy Coney Barrett tried to push back against this perception in an April 2022 speech, encouraging her audience to “read the opinion” before deciding if a new and controversial Supreme Court decision was based on coherent (even if not convincing) legal principles. Less than forty-eight hours later, though, Barrett provided the decisive vote in a 5–4 shadow docket order that made it easier for power plants to pollute navigable waterways. Anyone who wanted to take Barrett up on her suggestion, and read that opinion, would have been profoundly disappointed, for there was no opinion to read. All the majority provided was a disposition: “The application for a stay presented to Justice Kagan and by her referred to the Court is granted.”6


The only opinion accompanying the April pollution case was a strident dissent by Justice Elena Kagan. Tellingly, Kagan’s brief but biting opinion was joined not only by Justices Stephen Breyer and Sonia Sotomayor, but also by Chief Justice John Roberts, whose criticisms of the other conservatives’ shadow docket shortcuts have become sharper and more frequent, even in cases where he sympathizes with their bottom line. But it was Kagan’s dissent from the Court’s order in the Texas abortion case that provides the true epigraph for this book. The first justice to use the term “shadow docket” in an opinion, Kagan complained that the majority’s thinly defended refusal to block the Texas law was “emblematic of too much of this Court’s shadow-docket decisionmaking, which every day becomes more unreasoned, inconsistent, and impossible to defend.”7


All three of those charges are accurate. If anything, the problem runs even deeper. For a Court that has long tied its own legitimacy to its ability to provide principled justifications for its decisions, the rise of the shadow docket has quickly become the dominant symptom of a full-blown institutional crisis—even more so than the controversial merits decisions of the past few years. And that crisis has onerous implications even for those who believe the Court may be reaching the “right” results in these cases. To understand why, though, we need a fuller understanding of the shadow docket: what it is, where it came from, and how the Court’s recent use of it has departed from prior practice without adequate (or, really, any) public justification.


The point is not just that the shadow docket is worth understanding in itself; it is that it’s impossible to properly understand almost anything the Supreme Court does today, or how it has come to exercise such a dominant role over so many facets of US public policy, without understanding the shadow docket. This book aims to develop that understanding by bringing the shadow docket—and how the modern Supreme Court functions more generally—into the light.


Austin, Texas


October 2022


Footnote




i Orders from the Court have no identified author. And even when the Court issues a majority opinion in support of an order (as opposed to an opinion after a case has been argued, like Justice Alito’s majority opinion in Dobbs), the only attribution is “per curiam,” meaning “for the Court.”
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INTRODUCTION



THE SHADOW DOCKET


On the morning of August 2, 1973, from his summer cottage in Goose Prairie, Washington, Justice William O. Douglas set in motion one of the strangest proceedings in the history of the United States Supreme Court. At the urging of lawyers who had flown across the country the day before and driven through the night to reach him, Douglas agreed to convene a hearing by himself the next day at the US Post Office and Courthouse in nearby Yakima. The federal building was 41 miles from Douglas’s cabin in the woods and 2,700 miles away from his chambers in Washington, DC, where such arguments would have usually been held. On his own authority, from the middle of nowhere, Douglas had decided to stop an ongoing military operation in Southeast Asia. And he was going to use the Supreme Court’s “shadow docket” to do it.1


Six weeks earlier, the Supreme Court’s nine justices had adjourned for their annual summer recess, from which they weren’t due back until late September. As had become his custom, Douglas used the break as an excuse for a respite from the job he had increasingly come to resent. He had spent much of his career preferring the political arena over the courtroom. Indeed, he had come within a whisker of becoming the Democratic nominee for vice president in 1944. But now, a legal dispute had arisen that couldn’t wait for the justices to return to the nation’s capital in the fall: Could and should the federal courts halt President Richard Nixon’s highly controversial, and quite possibly unlawful, bombing of Cambodia? By far the Court’s harshest critic on all things related to the war in Southeast Asia, the never-lacking-for-confidence Douglas finally had the perfect opportunity to speak his mind.2


The last US troops had left Vietnam four months earlier. But amid mounting pressure from the ongoing Watergate hearings, President Nixon had continued to bomb Communist strongholds in neighboring Cambodia. And although Congress, having long since soured on US operations in that part of the world, had attempted to cut off all funding for the Cambodia operations, Nixon had vetoed its first attempt to do so. Lacking the votes to override Nixon’s veto, on June 29 Congress had passed the “Fulbright Compromise,” part of a supplemental appropriations bill, which again terminated funding for any military operations “in or over… Cambodia.” This time, though, in a bid to secure the president’s approval, Congress specified that the cutoff would apply only “on or after August 15, 1973.”3


On July 1, a besieged Nixon had signed the bill into law—and continued the bombing. After all, as government lawyers would claim, by prohibiting the bombing only as of August 15, Congress had arguably authorized it until then. Congresswoman Elizabeth Holtzman (D-NY) and a group of active-duty air force officers stationed in Thailand disagreed, quickly filing a lawsuit in federal court against Secretary of Defense James Schlesinger. They argued that even before the August 15 cutoff, the bombing was still unlawful, because it had not been specifically approved by Congress.4


The lawsuit, filed in Brooklyn and assigned to Judge Orrin Judd, asked the court to enter an injunction against Schlesinger—an order that would bar the federal government from continuing with the bombing. On July 25, Judd sided with Holtzman and agreed to temporarily halt the government’s aerial campaign. His ruling was the first example in American history of a judicial injunction against an ongoing military operation. There hasn’t been a second.5


But Judge Judd’s ruling did not have any immediate impact. Recognizing the novelty and gravity of the situation, Judd explained that his ruling would not take effect for two days. This gave the government time to seek a stay—an emergency order temporarily pausing a lower-court ruling while the injured party appeals. Sure enough, the Justice Department quickly sought such relief, and the Second Circuit (the Manhattan-based federal appeals court) agreed, allowing the bombing to continue while it considered the government’s full appeal of Judd’s ruling. Undeterred, Holtzman immediately appealed that ruling to the Supreme Court, asking the justices to vacate the Second Circuit’s stay. If that happened, the injunction would go into effect and the bombing would have to be halted for however long it took the government’s appeal to be resolved.6


Even the government agreed that the bombing had to end by August 15, so the clock was ticking. With most of the justices scattered for the summer break, there wouldn’t be time for the full Court to meet in person before there would no longer be anything left for them to decide. With only a couple of weeks to go until the deadline, the question before the Court was not whether the bombing was or was not legal; it was more technical: Which should go into effect—the district court’s ruling blocking the bombing, or the Second Circuit’s stay allowing it to continue?


At least initially, that question went not to Douglas, but to Justice Thurgood Marshall. The legendary civil rights lawyer, whom President Lyndon B. Johnson had appointed as the Court’s first Black justice in 1967, was the designated “circuit justice”—the justice who was automatically assigned to oversee procedural requests relating to the Manhattan-based federal appeals court. To that end, on Monday, July 30, Marshall heard several hours of argument in his wood-paneled chambers in Washington, DC. Two days later, he filed a lengthy opinion that openly agonized over the gravity of the question before him, but ultimately refused to upset the applecart. “I would exceed my legal authority,” Marshall wrote, “were I, acting alone,” to lift the stay. With the justices unable to convene in person, Marshall felt obliged to act not as he might have wished to, but as he thought the full Court would. Begrudgingly, he sided with Nixon, and the bombing continued.7


Normally, that would have been the end of the matter. But this wasn’t a normal case. Burt Neuborne, who represented the plaintiffs, flew from Washington, DC, to Portland, Oregon, the next day and drove through the night to Goose Prairie. Neuborne’s goal was to persuade Marshall’s senior colleague, the seventy-four-year-old Douglas, to come down from the mountain and stop the bombing. It was, in Neuborne’s words, a “cross-country hail mary.”8


The choice of Douglas was no accident. Appointed to the Court by Franklin D. Roosevelt in 1939, five months before World War II began in Europe, by 1973 he was the Court’s senior associate justice.i Often referred to by his detractors as “Wild Bill,” Douglas had long since established his bona fides as the Court’s most ardent and doctrinaire civil libertarian and its loudest critic of the Vietnam War. Douglas was critical not only of the war, but of his colleagues on the Supreme Court, who had repeatedly refused to take up cases asking whether Congress had approved of the government’s substantial and sustained uses of military force in Southeast Asia.9




On the rare occasions in which the Court had explained its refusal to intercede, it had usually identified some technical, procedural roadblock that would not allow the justices to actually resolve the legality of the war, such as whether the plaintiff was a proper party to bring the challenge, or whether it was appropriate for the courts, rather than the political branches, to decide the question in the first place. Almost every time, Douglas dissented, just as he had most recently, on June 21, 1973 (four days before the Court adjourned), when the justices had thrown out a civil suit against the Ohio National Guard arising from the Kent State massacre, in which the Guard had opened fire during a campus antiwar rally, killing four students and wounding nine others.10


Six weeks later, here, at last, was an opportunity for the tired and irascible Douglas to rule on a piece of the war all by himself, without having to persuade any of his eight colleagues to join him. Under the Court’s esoteric rules in such cases, Neuborne couldn’t have gone directly to Douglas. But once the assigned “circuit justice” for the relevant lower court (Marshall) had refused to act, the rules technically allowed Neuborne to ask any other justice for the same relief. Allowing an application to be brought to an additional justice reflected two distinct concerns—that the circuit justice might simply be unavailable, and that, in a sufficiently dire emergency, it might be better to give an applicant two bites at the apple rather than one. If the Court had been in session, such a request would have been forwarded to the full Court, to prevent the lawyers from trying to pick and choose justices they thought would be more sympathetic to their case. In early August 1973, with the Court adjourned, Neuborne could ask any of Marshall’s colleagues for the same relief Marshall had refused.11


So it was that, on the morning of Thursday, August 2, Neuborne’s colleague Norman Siegel delivered the relevant legal papers to Douglas at his Goose Prairie home. Unshaven and in a bathrobe, Douglas responded that he would need a few hours to look over the briefs. In one especially notorious prior episode, a lawyer who had similarly hand-delivered a request had returned to find Douglas’s order rejecting it nailed to a nearby tree. When Siegel returned, though, he got better news: Circuit Justice Douglas would hear oral argument on the matter the next morning in Yakima, so that the federal government could be represented as well. It wasn’t the first time that Douglas had commandeered the nearest federal courtroom, but it was certainly the most dramatic.12


The unusual spectacle aside, the result of Friday’s hearing—at what is now known as the William O. Douglas Federal Building—was a foregone conclusion. While Neuborne flew home to New York, Douglas—using a series of roadside pay phones along his drive back up into the mountains—dictated his ruling and a brief opinion to a clerk back in DC. When the order was formally handed down from the Supreme Court in Washington at 9:30 on Saturday morning, it lifted the Second Circuit’s stay of Judge Judd’s injunction; the bombing was to be halted. Douglas did not actually rule that the bombing was unlawful. Instead, he wrote that it was a close question, and that the stakes were too high to allow the bombing to continue until and unless the courts conclusively resolved the dispute. In his words, “Denial of the application before me would catapult our airmen as well as Cambodian peasants into the death zone.”13


Douglas’s mandate, which the military appears to have ignored, was in any event short-lived. Rather than accepting Douglas’s ruling as the last word, the Justice Department pursued a clever procedural maneuver. Douglas’s Saturday-morning order had lifted the stay that had been imposed by the Second Circuit, clearing the way for Judge Judd’s injunction halting the bombing to go back into effect. But the Supreme Court, and each of its justices by themselves, had the power, under a series of old statutes, to issue their own stays of trial-court rulings—regardless of what the intermediate court of appeals had done. Quickly, then, the federal government returned to Justice Marshall. This time, instead of asking Marshall to leave the Second Circuit’s stay in place (as it had five days earlier), it asked him to issue a stay of his own—to freeze Judge Judd’s injunction directly.14


Just over six hours after Douglas’s order was released, Marshall once again sided with the Nixon administration. Not only did he acquiesce in the government’s rare procedural move, but he took an unprecedented step to preempt any further maneuvering by Douglas, writing, in his solo opinion, that he had “been in communication with the other Members of the Court,” and all seven of them “agree[d] with this action.” Because Marshall was ruling in his individual capacity as circuit justice, he didn’t need the concurrences of the other justices. Nor could the other justices provide such concurrences, since the Court was not formally in session. But by emphasizing that he had his colleagues’ support, Marshall was sending an unequivocal signal to Douglas to desist. For what appears to be the first time in the Court’s history, the justices effectively voted by telephone. And they voted for ten more days of bombing.15


Douglas filed a vehement dissent. He did not doubt that the full Court had the power to overrule him; it had happened before. In June 1953, the justices had come back to the bench after recessing for the summer to hold a rare “Special Term,” entirely to rebuff Douglas’s eleventh-hour effort to block the executions of Julius and Ethel Rosenberg, the only two American civilians sentenced to death for espionage during the Cold War. But unlike in 1953, now the justices had not returned to Washington to hold a public hearing and overrule Douglas in person; this time, they rebuked him privately and by telephone.16


Formally, Douglas argued that Marshall’s second ruling was void, because only the full Court could supersede his ruling. Marshall may have consulted with the other justices by telephone, but because the Court wasn’t in session, he couldn’t claim a quorum; only a Special Term could accomplish that. But Douglas focused just as much on his practical objections to Marshall’s Saturday decision. As he explained, by purporting to vote by telephone, the justices had defeated the purpose of having the full Court gather in person to discuss and decide cases collectively at their Conference, a tradition dating back to the early 1800s. “A Conference brings us all together; views are exchanged; briefs are studied; oral argument by counsel for each side is customarily required,” Douglas explained. “But even without participation the Court always acts in Conference and therefore responsibly.” Moreover, Douglas wrote, it had been his experience that “profound changes are made among the Brethren once their minds are allowed to explore a problem in depth.”ii Here, in contrast, “there were only a few of the Brethren who saw my opinion before they took contrary action.” Such a “Gallup Poll type of inquiry of widely scattered justices is, I think, a subversion of the regime under which I thought we lived.”17




Whoever had the better arguments in the Cambodia case, no one doubted that it was a black eye for the Court. The public sniping between Marshall and Douglas painted the justices in a less-than-flattering light on a topic about which the country was already deeply divided. Worse, it made a public spectacle out of the bitter internal debate over the Court’s nonintervention in Vietnam. For lawyers, it also appeared to provide a road map for how future parties could shop a case around until they found a single justice willing to grant emergency relief, hardly a message that the Court wanted to send, especially so long as the increasingly unpredictable Douglas remained on the bench.


Most troubling of all, though, was the headline on the front page of the New York Times on Tuesday, August 7: “Cambodia Town Hit in U.S. Error; 25 to 65 Killed.” Less than thirty-six hours after the denouement of the injunction controversy in Washington, an air force raid in Cambodia had mistakenly bombed the town center of Neak Luong. Although initial reports were that 25 people had been killed and dozens more wounded, later tallies placed the death toll at 137—with more than 250 injured, most of whom were civilians. As Douglas had feared, the Supreme Court had indeed “catapult[ed]… Cambodian peasants into the death zone.” It was a stunningly immediate real-world consequence of the justices’ procedural machinations.18


Neither Douglas nor any of his colleagues ever commented publicly on the Neak Luong bombing. The only visible impacts the Cambodia affair had on the Court were a series of subtle but undeniable shifts in the justices’ internal procedures. After the Marshall-Douglas contretemps, the justices changed their method of handling applications seeking emergency relief from a second justice after a first had declined to intervene. They now referred such questions to the full Court rather than ruling on them solo, even during the summer recess. The justices also normalized Marshall’s Saturday maneuver, informally taking their colleagues’ temperatures when they received applications on which the Court might divide, and only resolving by themselves those on which there was a clear consensus. By the end of the 1970s, the Court would quietly discontinue its practice of formally “adjourning” when the justices left for the summer, so that it would be possible to issue decisions from the full Court even when some (or all) of the justices were elsewhere. (Curiously, the Court would not formalize this change in its rules, to a “continuous” term, until 1990.) At least in those respects, the Court appeared to be reacting to the very concerns about its internal processes that Douglas had raised in the Cambodia affair.19


But these technical, procedural changes did nothing to address Douglas’s substantive concerns about the danger of the full Court deciding weighty matters on an expedited basis without detailed deliberation, multiple rounds of briefing, and oral argument. If anything, these procedural changes, which made it easier for the entire Court to resolve emergency applications without detailed briefing and in-person arguments, may have only exacerbated Douglas’s objections. After all, although Marshall and Douglas each had the benefit of detailed briefs and in-person arguments to fully flesh out their views on the questions presented in the Cambodia case, the other seven justices had not. Indeed, when they voted by telephone on that Saturday afternoon in August 1973, it’s unclear, in an age before fax machines, let alone email, how many of the other justices had laid eyes on the written opinion Douglas had filed that morning, instead of merely having it summarized for them.


Either way, having the full Court act quickly without full briefing and argument had clearly not served the justices well during the Cambodia affair, a lesson they would forget as the practice became more common in subsequent years. Today, Holtzman v. Schlesinger is considered an obscure footnote (if it is considered at all). But in retrospect, it was an inflection point in the history of how the Supreme Court handles procedural applications. The Court’s disposition of the Cambodia affair marked (and helped to precipitate) a shift in the justices’ willingness to collectively—rather than individually—decide controversial and widely impactful matters behind closed doors. Properly understood, it was an early portent of a dramatic uptick in equally troubling behind-the-scenes Supreme Court rulings to come. Those rulings would include even less reasoning than the four contradictory opinions filed by Marshall and Douglas over the first four days of August 1973—and, increasingly, they would have even more of an impact.






[image: image]








Most public discourse about the Supreme Court centers around one of two focal points. First, there’s perhaps no single moment when the Court is more in the public eye than during the nomination and confirmation processes for new justices—as we saw with Neil Gorsuch in 2017; Brett Kavanaugh in 2018; Amy Coney Barrett in 2020; and Ketanji Brown Jackson in 2022. And second, of course, there are the series of headline-generating decisions that the justices hand down like clockwork each spring. The typical American may not be able to name all, or even any, of the nine current justices, but anyone who even casually engages with the news likely has at least passing familiarity with the routinized machinery of the Court’s merits docket—of the justices hearing oral arguments in their ornate headquarters on the corner of First and East Capitol Streets; deliberating for months; and then handing down their decisions come May and June.


Everything about the Court’s merits docket is carefully choreographed. The oral argument dates are set months in advance. The arguments themselves are formal, staid affairs complete with authentic quill pens for the advocates, which many keep as mementos. The Court’s internal process for drafting and circulating opinions behind the scenes is governed by a series of long-standing norms and deadlines. Even the protocol for handing down decisions follows a decades-old script, where, on preannounced decision days, the justices take the bench at 10:00 a.m. and issue rulings (or, during the COVID pandemic, have them posted to the Court’s website) in reverse order of seniority based upon which justice wrote the majority opinion. You might remember where you were when you heard the news about the 2012 decision upholding the Affordable Care Act; the 2015 ruling recognizing a constitutional right to same-sex marriage; or the 2022 ruling overturning the constitutional right to abortions. But even for those who don’t, the headlines and talk shows about them would have been impossible to miss. When (or if) most of us think about the work of the Supreme Court, and not just the justices themselves, these rulings are why.20


It turns out, though, that the merits docket is only a small sliver of the Supreme Court’s overall output. Consider the Court’s “October 2020 Term,” which ran from Monday, October 5, 2020, through Sunday, October 3, 2021.iii Over those 364 days, the justices handed down 56 signed decisions in argued cases—the typical format for a ruling on the merits docket. During the same period, the Court considered 5,307 petitions asking it to take up appeals from lower courts, as well as 66 applications for emergency relief, like the one over which Justices Marshall and Douglas sparred in the Cambodia affair; of those 66, 24 were granted. Quantitatively, at least, the shadow docket made up almost 99 percent of the Court’s actual decisions.21




The shadow docket itself isn’t new. For as long as there has been a Supreme Court, the Court has issued unsigned procedural orders shaping and structuring how the justices process and ultimately resolve each of the cases before them. If the justices grant a party more time to file a brief, that happens on the shadow docket. If they reallocate how much time parties have to argue, that happens on the shadow docket. If they refuse to take up an appeal, that happens on the shadow docket, too. The effects of individual orders may sometimes have elicited public interest, as when Douglas attempted to stop the bombing of Cambodia. But the shadow docket itself has been part of the Court’s work for a long time, and its output has historically been almost entirely uncontroversial. The Supreme Court’s shadow docket output may be larger in terms of the sheer number of cases, but, at least traditionally, it has been far less significant than the justices’ decisions on the merits docket.


In recent years, things have changed. Since the mid-2010s, there has been a radical shift in how (and how often) the justices use the shadow docket—not just to manage their workload, but to change the law both on the ground and on the books. From immigration to elections, from abortion to the death penalty, from religious liberty to the power of federal administrative agencies, the Supreme Court has, with increasing frequency, intervened preemptively, if not prematurely, in some of our country’s most fraught political disputes through decisions that are unseen, unsigned, and almost always unexplained. In the process, these rulings have run roughshod over long-settled understandings of both the formal and practical limits on the Court’s authority. Because they are unsigned and unexplained, shadow docket orders are supposed to be exceedingly limited in what they can accomplish. And yet, dozens of times each term, we’re now seeing shadow docket orders that fly in the face of those understandings.


Consider, in this respect, the justices’ February 2022 intervention in a dispute over congressional redistricting in Alabama. Shortly after Alabama adopted new maps for its seven US House seats in response to the 2020 Census, two different federal district courts blocked the maps, concluding that the way the new districts were drawn diluted the voting power of Black Alabamians in violation of the Voting Rights Act of 1965. These rulings were based upon the Supreme Court’s own prior interpretations of the Voting Rights Act—specifically, the standard that the justices had articulated for proving such “vote-dilution” claims. The district courts ordered Alabama to redraw the maps, this time with a second “majority-minority” district. Such a map would almost certainly have created a second safe Democratic seat in Alabama’s 6–1 Republican-majority House delegation.22


Alabama immediately appealed those rulings, arguing that the Supreme Court was likely to, and should, revisit its prior interpretation of the Voting Rights Act. In the ordinary course, if the justices wanted to, they would have taken up the appeal and set it for plenary consideration, including oral argument, sometime in the fall of 2022. While that happened, the district court’s rulings, requiring Alabama to redraw its maps, would have remained in effect for the 2022 primary and general elections. But Alabama also asked the justices to short-circuit that entire process. Specifically, Alabama applied for “emergency” relief in the form of a stay that would freeze the effects of both district court rulings, so that the state could continue to use the invalidated maps throughout the 2022 election cycle.


A few minutes after 5:00 p.m. on Monday, February 7, 2022, the Supreme Court acquiesced. By a 5–4 vote, but with no opinion or even cursory explanation on behalf of the majority, the Court issued stays guaranteeing that the challenged maps would remain in place until the justices decided Alabama’s appeals, which would not happen before the 2022 elections. (Oral argument would later be scheduled for October 4, 2022.) The February order was as short as it was inscrutable: “The district court’s January 24, 2022 preliminary injunctions in No. 2:21–cv–1530 and No. 2:21–cv–1536 are stayed pending further order of the Court.”23


Chief Justice John Roberts, who had written for a 5–4 majority in a 2013 decision that heavily weakened the Voting Rights Act, wrote a rare dissent in which he criticized the other five Republican-appointed justices for blocking the district courts’ rulings. In his words, the lower courts “properly applied existing law in an extensive opinion with no apparent errors for our correction.” From his perspective, Alabama might persuade the Court to change the meaning of the Voting Rights Act on appeal, but because the law as it stood supported the lower courts’ rulings, the state couldn’t come close to making the case for a stay while that appeal unfolded. Emergency interventions from the Supreme Court are supposed to be for emergencies. For obvious reasons, lower courts faithfully following the justices’ existing precedents had not historically qualified as such.24


The more acerbic dissent came, once again, from Justice Kagan. Writing for herself and the other two more liberal members of the Court, Justices Breyer and Sotomayor, Kagan tore into the majority. “Accepting Alabama’s contentions,” she wrote, “would rewrite decades of this Court’s precedent about Section 2 of the VRA,” a change that “can properly happen only after full briefing and argument—not based on the scanty review this Court gives matters on its shadow docket.” By overriding the district courts, even temporarily, Kagan concluded, “today’s decision is one more in a disconcertingly long line of cases in which this Court uses its shadow docket to signal or make changes in the law, without anything approaching full briefing and argument.”25


The order in the Alabama cases produced immediate effects not just in Alabama, but elsewhere as well. Just ten days after the ruling, for example, a Georgia district court held that it couldn’t block Georgia’s proposed new district maps, even though they suffered from the exact same legal infirmity as Alabama’s. The problem, the district judge wrote, was the Supreme Court’s unexplained order in the Alabama cases—and the assumption that the justices would likewise allow Georgia’s maps to go back into effect if he blocked them.26


A few months later, a Louisiana district court blocked Louisiana’s proposed congressional maps as violating the Voting Rights Act, much as the Alabama district court judges had done in that state. Given the Supreme Court’s subsequent actions in the Alabama case, the judge in Louisiana wrote a 152-page opinion that carefully explained why it was appropriate to issue an injunction requiring Louisiana to redraw its maps even if it hadn’t been appropriate in the Alabama and Georgia cases. The Fifth Circuit, by any measure the most conservative federal appeals court in the country, refused to block the district court’s ruling, writing 33 pages of its own leaving the lower-court decision intact. But the Supreme Court once again intervened to put the blocked maps into effect, without providing a single word of explanation for why the voluminous analysis the lower courts had provided—much of which explained why the Alabama case had been different—was wrong. Together, these rulings all but guaranteed that three House seats that would likely have been safe seats for Democratic candidates in the 2022 midterm elections were instead safe seats for Republicans. A subsequent New York Times report concluded that the rulings were likely to impact which party controlled as many as seven House seats—if not the House itself.27


The justices’ interventions in the Alabama and Louisiana cases were emblematic of a much larger pattern. During its October 2019, October 2020, and October 2021 Terms, the Court granted more than sixty applications for emergency relief—staying lower-court decisions like the ones in the Alabama cases; vacating lower-court stays or injunctions; or reaching out to enjoin state executive action directly. Only in the mid-1980s had the shadow docket ever been quite so active—and the overwhelming majority of that activity involved last-minute appeals by death-row inmates seeking to halt their executions.28


For the prisoners involved in those 1980s cases, the matter was literally one of life or death. However, the disputes they brought before the Court, and the Court’s resolution of them, tended not to have broader legal or practical ramifications. The Court halted a prisoner’s execution or allowed it to proceed, but in either case, the result applied to that prisoner alone. In contrast, as the redistricting cases underscore, the Court’s recent decisions on requests for emergency relief have regularly produced statewide or nationwide effects. During the Trump administration, for instance, many of the Court’s grants of emergency relief had the effect of putting back into place immigration policies affecting millions of noncitizens, including some policies that would eventually be deemed unlawful by every court that actually ruled on their merits.29


Likewise, the Supreme Court’s January 2022 emergency order blocking the Occupational Safety and Health Administration’s COVID vaccination-or-testing mandate for large employers directly affected more than eighty-three million Americans, roughly one-quarter of the country’s population. And emergency rulings refusing to intervene have had equally broad impacts, such as the Court’s September 2021 ruling allowing Texas’s six-week abortion ban, SB8, to go into effect, halting almost all legal abortions in the country’s second-largest state. Unsigned and unexplained orders are now routinely used to determine whether state and federal policies affecting all of us, and perhaps even the exercise of our constitutional rights, will or will not be enforced for years to come.30


Although the beginning of this trend can be dated to early 2017, it accelerated precipitously after Justice Ruth Bader Ginsburg’s death in September 2020 and the confirmation of Justice Amy Coney Barrett to replace her. Justice Barrett’s impact was especially visible in the context of emergency orders directly blocking state policies that lower courts refused to freeze pending appeal. These orders, known as “injunctions pending appeal,” are supposed to be a particularly rare form of emergency relief, because, by the time the matter reaches the Supreme Court, at least two different lower courts have already refused to provide them—and now the justices are being asked to reach out and directly restrain government actors. During Chief Justice Roberts’s first fifteen years on the bench, for instance, the Court issued a total of four such orders. In Justice Barrett’s first five months on the Supreme Court (from November 2020 to April 2021), the Court issued six of them—three in which we know her vote was decisive, and three more in which it easily could have been. A number of popular and scholarly assessments of the Court’s October 2020 Term that focused only on the merits docket wondered if Justice Barrett had really made that much of a difference. On the shadow docket, though, the effects of her confirmation were both immediate and stark.31


For generations, law students have been taught that the typical case reaches the Supreme Court only at the end of what is often an arduous process, including detailed (and often lengthy) proceedings before a trial court and an appeal to intermediate courts of review, typically at the end of that litigation. Against that backdrop, the Supreme Court’s intended (and self-described) role in our system of government is that it goes last. As Justice Robert Jackson put it in 1953, “We are not final because we are infallible, but we are infallible only because we are final.” Or, as the justices regularly describe matters today, the Supreme Court is “a court of final review and not first view.” Having the last word not only cements the Court’s role as the authoritative interpreter of federal law but also gives it a firm foundation on which to rest those interpretations. The rigors of litigation have a way of sharpening the record and crystallizing the legal dispute, ensuring that by the time a case makes its way to the Supreme Court’s merits docket, it truly and fairly presents the legal question that the justices have been asked to resolve.32


The justices’ recent use of the shadow docket is fundamentally inconsistent with this understanding. It inverts ordinary appellate process, having the justices answer complicated (and, in some cases, hypothetical) questions of statutory or constitutional law at the outset of litigation, rather than after the issue has worked its way through the lower courts. And it almost certainly diverts the Court’s finite resources away from the merits docket. Indeed, as the shadow docket has grown, the merits docket has shrunk, giving the justices less time and fewer resources with which to conduct plenary review in cases not presenting real or conjured emergencies. The Court issued fifty-three signed decisions in cases argued during its October 2019 Term, which was the lowest total since 1862. And the fifty-six signed decisions handed down during the October 2020 Term were the fewest since 1864. The total increased to only fifty-eight during the October 2021 Term—even though, as recently as the mid-2000s, the annual total of merits decisions averaged in the eighties. It’s hard to believe that these developments are unrelated.33


The shadow docket also invites behavior by the justices that makes the Court look even more sharply partisan in its shadow docket rulings than in its decisions on the merits docket. It is, by default, easier for a justice to join an unexplained order than to join a lengthy, reasoned opinion, where joining is tantamount to endorsing its reasoning. Moreover, it is much harder to accuse a justice of taking inconsistent positions in a future case if he or she didn’t take a position publicly in the prior one. Justice Barrett unintentionally acknowledged this point in an October 2021 concurring opinion, emphasizing that whether the Court intervenes on the shadow docket should turn not only on whether a party has made the requisite showing for emergency relief, but also on “a discretionary judgment about whether the Court should [one day] grant review in the case.” No law, rule, or even norm dictates how the justices exercise that discretion. Instead, they are free to vote for or against relief for any reason (or no reason) whatsoever. And unlike in cases resolved on the merits docket, they’re free in the shadow docket decisions to keep those reasons—and their votes—to themselves.34


In the context of emergency orders, the increased reliance on the shadow docket has produced unusually rigid ideological homogeneity. During the October 2019 Term, only twelve of the Court’s fifty-three signed merits decisions divided the justices 5–4, including two with unusual and nonideological lineups. In contrast, there were eleven decisions on the shadow docket in the same time span from which four justices publicly dissented, and perhaps others in which some of the dissents were not public. (One of the other vexing features of the shadow docket is that the justices are under no obligation to publicly disclose how they voted—so that, unless four justices publicly note a dissent, it’s always possible that there were “stealth” dissents even from rulings that outwardly appeared to be unanimous.)35 In nine of the eleven shadow docket cases taking place during the Court’s 2019–2020 session from which four justices publicly dissented, the dissenters were the four more liberal justices—Ginsburg, Breyer, Sotomayor, and Kagan. In the other two, those four were joined by the median justice, Chief Justice Roberts, to form a majority, and the dissents came from the four more conservative justices. Never in its history had the shadow docket produced so many, or so many similar, 5–4 splits in the same term. In other words, as the Court’s shadow docket behavior has increased in both quantity and impact both in absolute terms and relative to the merits docket, these rulings have sorted the justices into their usual camps to a far greater and more consistent degree than the merits docket.36


When the Court issues unsigned orders with dramatic real-world effects, it’s one thing if, at least publicly, the justices appear to be speaking with one voice. It’s something else altogether when these orders appear to reflect entirely partisan, or at least ideological, divisions. And the lack of substantive analysis to support most of these decisions does nothing to contradict the perception that the Court is becoming more partisan. It’s difficult to dismiss as coincidence that the Court’s interventions in immigration cases, for example, generally allowed President Donald Trump’s policies to go into effect and generally blocked President Joe Biden’s policies. Ditto the Court’s willingness to block COVID restrictions from New York and California, but not from Texas. Perhaps there are substantive explanations for why one administration’s interpretations of immigration law were more valid than another’s, or why one state’s emergency public health measures were more dubious than another’s—but if the justices have such explanations, they’re not providing them.


All the while, this story has flown under the radar. In response to public perception of the Supreme Court as always dividing along ideological lines, numerous media accounts claiming to take stock of the Court’s October 2020 Term, for instance, emphasized that only seven of the fifty-six argued cases produced 6–3 ideological splits, with all of the conservatives in the majority and all of the more liberal justices in dissent. As these stories explained, the Court was unanimous far more often than readers might expect, and even when it wasn’t, the divisions often produced “strange bedfellows.” All of that is factually correct, but it’s an assessment of an increasingly distorted subset of the Court’s workload. Including the shadow docket, there were twice as many unsigned rulings (fourteen) during the same term from which Justices Breyer, Sotomayor, and Kagan all publicly dissented, and no conservative publicly joined them—bringing the total across all rulings to twenty-one. Accounting for both the number of those rulings and their substance yields a very different—and more ominous—story about the Court. On the shadow docket, the public perception of justices who are regularly divided into their partisan camps looks far more accurate.37


Regardless of whether one believes that the justices are acting in good faith, these developments raise increasingly troubling questions about the Supreme Court’s legitimacy. The justices themselves have long insisted that “the Court’s legitimacy depends on making legally principled decisions under circumstances in which their principled character is sufficiently plausible to be accepted by the Nation.” The point is not that we are all supposed to agree with what the Supreme Court is doing, but that we are at least supposed to be convinced that the justices are acting as judges rather than as politicians vindicating a partisan political agenda. That doesn’t just mean wearing robes to oral arguments; it means giving parties a meaningful opportunity to be heard and resolving their claims through principled decision-making in which those principles are publicly accessible.38


That understanding cannot be reconciled with the shadow docket, on which there’s usually no opinion to read. The absence of legal reasoning for public consumption makes it impossible to know why the justices ruled the way that they did, or even how they voted. And it also provides no guidance to the parties or anyone else about how they can or should adjust their behavior to comply with the Court’s ruling and avoid further judicial scrutiny. If the Supreme Court issues a merits decision adopting a new rule to govern traffic stops, for instance, the analysis in that decision quickly makes its way into police department training manuals nationwide, and not just in the jurisdiction in which that case arose. But the same can’t be said of most shadow docket orders. In those cases, no one can truly know what the new rule is, or how it does or should apply to other cases. The lack of reasoning may not be a problem when the justices are simply managing the Court’s docket. The problem arises when there is little to no reasoning in support of orders that produce massive real-world practical—and legal—effects.


While all of this has happened, Congress and the executive branch, which had historically taken an active role in shaping the Supreme Court’s docket, have sat on the sidelines. Indeed, Congress hasn’t so much as tweaked the Supreme Court’s jurisdiction since 1988, making the ensuing decades the longest period without such legislation in the nation’s history. The increasing prevalence and public significance of unsigned and unexplained rulings from unelected and democratically unaccountable judges would be problematic enough if the political branches had demanded it. But one of the most remarkable features of the rise of the shadow docket in recent years is that it has been entirely of the Court’s own making, reflecting a series of formal rule and informal procedural and doctrinal changes quietly adopted by the Court with no external catalyst. In that respect, the rise of the shadow docket reflects a power grab by a Court that has, for better or worse, been insulated from any kind of legislative response.


The more one understands the shadow docket, the more troubling the Court’s behavior appears to be. In a few short years, the moniker has gone from a clever name for an obscure academic subject to an unintentionally apt metaphor that captures both the problem itself and the reason why it has been so difficult for even legal experts to see.


Making matters worse, unlike merits decisions, many orders on the shadow docket can come anytime and from anywhere. Depending upon what form they take, they can even be posted to any one of five different pages on the Supreme Court’s own website, a technical but telling hindrance.39 In July 2020, for example, when the Bureau of Prisons carried out the first two federal executions in seventeen years, it was only able to do so after a pair of 5–4 decisions on the shadow docket, both of which lifted stays of execution that had been granted by lower courts. The first of those rulings came down at 2:10 a.m. Eastern time on Tuesday, July 14; the second was issued two nights later at 2:46 a.m.40 Not surprisingly, those rulings garnered far less attention than the much-ballyhooed merits decisions the justices had handed down just the previous Monday, including in a pair of cases involving subpoenas for President Trump’s financial records. Ditto the Court’s companion 5–4 rulings in November 2020 blocking New York’s COVID restrictions as applied to houses of religious worship, which were handed down at 11:56 p.m. on the Wednesday night before Thanksgiving. Each of these decisions would have been front-page news if handed down the “usual” way or at the “usual” time. Instead, they were left to be parsed almost entirely on social media.41


With truncated briefing, no argument, little or no public explanation, no vote tally to guide the parties before the Court or to inform lawyers and lower courts in future cases, and decisions that often come down in the middle of the night, it’s hard to think of a better term for the great majority of the Supreme Court’s output today than a docket that exists in the literal and metaphorical shadows. But whatever it’s called, the upshot is that it is increasingly impossible to tell any story about the work of the Supreme Court that does not include the shadow docket.


That story begins not in 2017, but in the late nineteenth and early twentieth centuries, when the Court began to take control of its caseload through the increasing use of “certiorari,” itself a shadow docket practice through which the justices chose for themselves which cases, and which specific legal questions within those cases, to decide. The rise of certiorari transformed not only the Supreme Court’s docket, but also its role in our constitutional system—from narrowly resolving every dispute Congress gave it the power to resolve to broadly resolving only those questions that the justices wanted to resolve. Indeed, even the Court’s denials of certiorari—cryptic, unexplained orders that are not supposed to create legal precedents—can have massive (and intended) practical effects. Almost everything that the modern Supreme Court does is a result of the fundamental shift in its role that certiorari effected, a shift that has naturally led to a wide array of strategic and tactical behaviors, not just from the justices, but from the parties and the lower courts as well.


After certiorari, the most significant subset of shadow docket cases are rulings on applications for emergency relief, including stays and injunctions pending appeal. The shadow docket encompasses far more than these emergency applications, but they are, in many respects, the focal point for recent developments. Indeed, many of the pathologies that have come to define the contemporary shadow docket have their roots in how the justices reacted to a flood of last-minute requests from death-row inmates that began in the early 1980s, a flood for which the justices themselves—through a series of decisions beginning in the mid-1970s—were almost entirely responsible.


Still, those pathologies have worsened significantly in recent years. The Trump administration’s remarkably aggressive (and successful) use of the shadow docket would enable the administration to implement numerous controversial policies even after lower courts had blocked them, and even though the Supreme Court itself would never ultimately sanction them. Some of the Supreme Court’s expansion of the use of the shadow docket from 2017 to 2021 has been defended, however unconvincingly, as a response to perceived overreaching by lower courts hostile to Trump’s presidency. But it was some of the less obvious and less defensible interventions, both during the Trump years and after, in which the justices set disturbing new shadow docket precedents and normalized a pattern of problematic procedural behaviors that have not just survived the end of Trump’s presidency, but have increasingly become the norm, rather than the exception.


Those whose politics align with the results reached by the Supreme Court’s current conservative majority may see all of these developments as a feature, rather than a bug. And they may dismiss (and have already dismissed) criticisms of the shadow docket as bad faith arguments by progressives unhappy with those results. My goal in this book is to demonstrate that the rise of the shadow docket risks doing serious long-term institutional harm to the Court—and, as such, the country. That harm could be disastrous even, if not especially, for those who cheer the bottom lines the contemporary Court is reaching. Anyone who believes that a legitimate Court is a necessary part of our constitutional system ought to be invested in pushing the justices to act in a manner that enhances, rather than undermines, public perception of the institution’s good faith—only the more so for those who celebrate the current Supreme Court majority, a majority that won’t matter much if the Court loses its moral authority.


Before we can seek to cure the disease, though, we must first document and understand its causes and symptoms. And that story begins not at the beginning, but rather at an otherwise obscure point in the middle: February 13, 1925, the day President Calvin Coolidge signed into law the Judiciary Act of 1925—tellingly known to posterity as the “Judges’ Bill.”






Footnotes




i The seniority of the justices is based upon their date of appointment, except that the chief justice is always senior to the associate justices.




ii Until shortly before the confirmation of Justice Sandra Day O’Connor—the Court’s first female justice—in 1981, the justices regularly referred to each other individually as “my Brother” and collectively as “the Brethren.”




iii Since 1990, the Supreme Court’s annual “term” has run from the first Monday in October of each year to the Sunday before the first Monday of October the next year. The convention both inside and outside the Court is to use these fifty-two-week periods, rather than calendar years, as the relevant temporal divider. Consistent with that approach, this book is current through the end of the Court’s October 2021 Term—that is, October 2, 2022.
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CHAPTER 1



THE RISE OF CERTIORARI


HOW THE “LEAST DANGEROUS BRANCH” CAME TO CONTROL ITS AGENDA


All his life, William Howard Taft aspired to one job, and it wasn’t the presidency. Above all else, Taft wanted to be chief justice of the United States.i1




While serving in President Theodore Roosevelt’s administration, Taft had turned down multiple offers of appointment to the Supreme Court, at least in part because they weren’t to its middle (and most prestigious) seat. And when the chief justiceship came open during Taft’s own presidency in 1910, he deliberately broke with tradition to elevate a currently serving associate justice, Edward Douglass White, to the job, largely because White’s advanced age (he was sixty-five upon his second confirmation) left open the possibility that the fifty-three-year-old Taft could one day succeed him. White is said to have later told friends that he was waiting for another Republican president to be elected so that he could resign in favor of Taft, but Taft’s Democratic successor, Woodrow Wilson, would serve two full terms. Before he could resign, though, White died in May 1921, two months into the presidency of Ohio Republican Warren Harding. Taft, who had carefully cultivated his relationship with the new president in anticipation of just such a moment, was soon granted his lifelong wish. On the same day that the Senate received Harding’s nomination, Taft was confirmed as chief justice. He was sworn in on July 12, 1921.2




OEBPS/images/Art_sborn.jpg





OEBPS/images/9781541602649.jpg
STEPHEN
VLADECK

HOW THE SUPREME COURT USES STEALTH RULINGS TO
AMASS POWER AND UNDERMINE THE REPUBLIC





OEBPS/images/publisher-logo.png
BOOKS





OEBPS/images/Art_tit.jpg
THE

SHADOW
DOCKET

HOW THE SUPREME COURT USES STEALTH RULINGS TO
AMASS POWER AND UNDERMINE THE REPUBLIC

STEPHEN VLADECK

BASIC BOOKS

New York





