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INTRODUCTION



WHEN MAC WAS THREE YEARS OLD AND ANYA WAS FIVE, they watched their mother get arrested for a seatbelt violation. It was 1997, and the family was driving slowly, about fifteen miles per hour, around the park in their hometown of Lago Vista, Texas, because Mac had lost his special toy. The children had taken off their seat belts so they could look out the car windows for the toy. Officer Bart Turek pulled them over and began yelling and pointing his finger in Gail Atwater’s face. “You’re going to jail!” he hollered. Atwater asked if she could take her wailing children to a friend’s house first, but Officer Turek said the children would go to the jail right along with her. Gail Atwater was handcuffed, taken to the police station, and locked in a cell. She was booked and fingerprinted for the misdemeanor seatbelt violation. Eventually she paid the maximum penalty for her offense, which was $50. Afterward, both children were terrified of police cars. If Mac saw a police officer, he would get down on the floor and curl up into ball. But the law permitted Officer Turek to do everything he did. When the Supreme Court of the United States considered Gail Atwater’s case, it decided that police may arrest and jail people for even the most minor misdemeanors.1


A few years later across the country in New York, nineteen-year-old Sharif Stinson had a different sort of encounter with the misdemeanor system. Stinson visited his aunt in the Bronx every week to see how she was doing. One day, as he left his aunt’s apartment building, police ordered him up against the wall. They searched him, and although they found nothing, they arrested him and took him to jail. After four hours, he was released and charged with disorderly conduct. Stinson hadn’t actually committed any crime, and a judge dismissed the charge, calling it “legally insufficient.” Three weeks later, Stinson was back checking on his aunt. Once again, he was stopped, arrested, and jailed. This time he was charged with trespassing as well as disorderly conduct. Once again, he hadn’t committed any crimes, and a judge dismissed the charges. These sorts of arrest practices have become controversial in New York. Some New York police officers attribute them to informal quotas requiring that police clock a certain number of arrests and citations or risk professional discipline. The New York Police Department denies the quotas.2


Misdemeanors like Gail Atwater’s traffic violation and Sharif Stinson’s disorderly conduct charges are the chump change of the criminal system. They are labeled “minor,” “low-level,” and “petty.” Sometimes they go by innocuous names like “infraction” or “violation.” Because the crimes are small and the punishments relatively light in comparison to felonies, this world of low-level offenses has not gotten much attention. But it is enormous, powerful, and surprisingly harsh. Every year, approximately 13 million people are charged with crimes as minor as littering or as serious as domestic violence.3 Those 13 million misdemeanors make up the vast majority, around 80 percent, of the nation’s criminal dockets. Most arrests in this country are for misdemeanors. Most convictions are misdemeanors. Most Americans will experience the criminal system at the misdemeanor level. Through this enormous process, millions of people are arrested, charged, booked, perhaps jailed, convicted, and punished in ways that can haunt them and their families for the rest of their lives. While mass incarceration has become recognized as a multi-billion-dollar dehumanizing debacle, it turns out that the misdemeanor behemoth does quieter damage on an even grander scale.


Misdemeanors have slipped beneath the public radar largely because their impact and importance are so thoroughly underestimated. Punishments are usually deemed minor, but there is nothing petty about them. The misdemeanor process commonly strips the people who go through it of their liberty, money, health, jobs, housing, credit, immigration status, and government benefits. Even a brief stint in jail can be dangerous. People with misdemeanor arrests and convictions often lose their jobs and find it hard to get new ones. Fines and fees lead to incarceration for those who are too poor to pay them. Students, poor people, and the elderly can lose their government aid. For immigrants, a misdemeanor can trigger deportation. The petty-offense process does all this punishing quietly, often informally, without much fanfare, millions of times a year.


Sometimes misdemeanors don’t even look much like crimes. In twenty-five states, speeding is a misdemeanor. Loitering, spitting, disorderly conduct, and jaywalking belong to a large group of crimes called “order-maintenance” or “quality-of-life” offenses, and they make it a crime to do unremarkable things that lots of people do all the time. By contrast, some misdemeanors are quite serious—drunk driving and domestic assault for example. The spectrum is wide: as we will see, some misdemeanors punish the same sorts of harms that felonies do, while many others go after common conduct that isn’t particularly blameworthy or harmful at all. Because the law designates such a vast array of common behaviors as criminal, rendering a nearly unlimited number of people potentially subject to its reach, the misdemeanor system is enormous.


Because the petty-offense process is so large, it tends to move cases fast. This has earned it some choice nicknames like “cattle herding,” “assembly-line justice,” “meet ’em and plead ’em” lawyering, and “McJustice.” The Supreme Court has worried that the sheer volume of misdemeanors “create[s] an obsession for speedy dispositions, regardless of the fairness of the result.”4 In practice, this speedy volume means that people’s rights and dignity often get trampled. In North Charleston, South Carolina, for example, a grandmother, whom we will call Grandma G, was on trial for shoplifting in 2014. She did not understand what was happening to her or the legal words that the judge was using, and she asked for a lawyer. This only seemed to make the judge angry. She couldn’t afford an attorney, but the judge would not postpone the case to give her time to fill out the public defender form. But Grandma G could not represent herself. At first she tried to speak up. Then she spoke quietly. Then she just mumbled. Then she gave up and stopped talking. “How do you want to plead?” asked the judge. Grandma G said nothing. “Do you want a bench trial or a jury?” Grandma G said nothing. The judge went ahead anyway and swore in a witness from Walmart, who said Grandma G had taken meat and cake. “What’s going on?” asked Grandma G. “Do you want a bench trial or a jury?” repeated the judge. Confused, Grandma G waved her hands around. “I don’t care,” she said. The Walmart witness said that Grandma G’s two-year-old granddaughter had been with her in the store. This made the judge even madder. “There’s not a lot I can do for you, ma’am.” He pronounced her guilty and sentenced her to thirty days in jail. Grandma G was led out of the courtroom, sobbing and in handcuffs. The whole trial and sentencing took less than three minutes.5


Grandma G’s experience was typical in a couple of ways. First, it was fast. In Florida, most misdemeanor cases are resolved by guilty plea in three minutes. Proceedings in the Hot Check Division of Sherwood District Court in Arkansas last less than two minutes. Some St. Louis municipal courts handle over five hundred cases in a single night court session, less than one minute per case.6 Second, Grandma G’s constitutional rights were violated. Defendants like her who face jail time have the right to counsel—the judge should have given her an attorney. But in practice misdemeanor defendants often don’t get lawyers. In some lower courts, judges routinely instruct defendants to go work out their cases directly with the prosecutor. Sometimes there are no prosecutors; police officers prosecute the cases themselves. In yet other courts, the judge is not even a lawyer.7


Even when defendants do get lawyers, they still might not get proper representation. Many public defenders are burdened with hundreds and sometimes thousands of cases and therefore cannot give time or attention to any one of them. In cities like Chicago, Atlanta, and Miami, misdemeanor public defenders carry over 2,000 cases a year—over five times the caseload recommended by the American Bar Association.8 Such overburdened attorneys may simply inform their clients about the deal offered by the prosecutor and get them to sign. Hence the nickname “meet ’em and plead ’em.”


In this sense Grandma G’s experience was unusual: she did not plead guilty. Misdemeanor trials like hers are rare—around 97 percent of misdemeanor convictions are the result of a guilty plea.9 Because the misdemeanor system speeds cases along, defendants often take a deal without being fully informed of their rights and options or without fully understanding the consequences of their choice. Many will plead guilty without anyone checking the evidence to see whether they actually committed a crime. This dynamic not only contradicts numerous fundamental legal rules, it also invites wrongful conviction: innocent people arrested for low-level offenses routinely plead guilty to crimes they did not commit. They might do so because they do not have a lawyer, or their court-appointed attorney might lack the resources to investigate the case. Innocent people might also plead because they are too poor to pay bail—a financial deposit required by the court—meaning that they will remain in jail for weeks or even months until their cases are over. Pleading guilty, on the other hand, typically lets them go home. Because the pressures to plead guilty are omnipresent and the petty-offense process is huge, wrongful convictions probably occur hundreds of thousands of times a year.


In short, the American misdemeanor system often violates basic legal principles of justice and fairness. Here are a few examples, detailed later in this book, that show how troubling the low-level criminal process can get:




[image: image] In a Maryland misdemeanor court, a judge made up an imaginary rule of evidence to help the prosecution. When the defense attorney complained, he threatened to hold her in contempt.10


[image: image] A junior public defender in Washington carried a caseload of over 250 misdemeanor cases every month. She was expected to get her clients to plead guilty immediately so she could move on to the next case. When she asked for more time to address a client’s legal issue, she was fired.11


[image: image] In the lower court in Florence, South Carolina, there are no prosecutors. Instead, police act simultaneously as the prosecuting official and the witness. People must defend themselves against, or work out a plea deal with, the same officer who arrested them.12


[image: image] Kawana Young, a single mother of two in Washtenaw County, Michigan, was sent to jail because she could not afford to pay $300 in misdemeanor traffic fines. The jail then charged her a booking fee and, for each day she spent in jail, an additional daily pay-to-stay fee.13


[image: image] Baltimore police use a form to record trespassing arrests. It has a blank space for the name of the arrestee, but race and gender are already filled in as “BLACK MALE.”14





As such examples show, the petty-offense process can be gravely unfair, inaccurate, and disrespectful. But it isn’t always. In some places and for some people, the process works more like it should. In federal courts, for instance, which have smaller caseloads and more resources, indigent defendants charged with shoplifting or DUI get skilled counsel, and courts routinely hold hearings and proper trials. In some cities, senior prosecutors carefully screen the misdemeanor docket to make sure that only the right cases go forward. There are top-notch public defender offices around the country that provide representation as good or better than any expensive law firm. Wealthy defendants with time and resources can ensure that their minor cases are treated seriously. This kind of care and attention is the legal gold standard. Rules matter. Evidence makes a difference. Prosecutors honor their obligation to do justice. Defendants have lawyers who have the resources to do their jobs. If the criminal system is a pyramid, this is the top, where the criminal process works as well as it can—for misdemeanors and serious felonies alike.15


Of course even the best legal process cannot make up for fundamentally unjust rules. No amount of good lawyering will ever make it fair to criminalize people based on their race or religion or for being sick or poor.16 But the better the process, the more likely it is that unfair rules will be challenged, that officials will exercise their discretion carefully, and that punishment will be balanced. Sometimes, at its best, the US criminal process lives up to these important values.


Unfortunately, the top of the pyramid is small. Most of the misdemeanor system, and quite a bit of the felony system too, falls far short of the gold standard. It is often said that we have two justice systems, one for the rich and one for the poor, but in practice there is no bright line. Rather, there is a gradual erosion. As offenses get pettier and defendants get poorer, a host of pressures and resource constraints diminish basic commitments to rules, evidence, fairness, and the presumption of innocence, slowly and quietly changing how the system does its work. By the time we hit the bottom of the pyramid, the criminal process has become an enormous, sloppy, shadowy world through which millions of Americans get rushed every year. There are felony cases down here—low-level drug felonies are often handled in speedy, sloppy ways, and even the most serious felony defendants are sometimes treated with shocking indifference. But the bottom is mostly misdemeanors.


As a result of such dynamics, our misdemeanor system does something that criminal justice is not supposed to do: it punishes people who have not actually committed a crime or done anything to deserve punishment. Hence the title of this book. The petty-offense process punishes people while they wait for their cases to be handled and are still presumed innocent. It punishes innocent people for crimes they didn’t commit. It punishes people for harmless or common minor behavior that should never have been treated as a crime in the first place. And it keeps punishing people long after they have served their sentences. In each of these scenarios innocent people are unfairly trapped: punished before they have been convicted, punished although they did nothing wrong, or punished after they have already paid their debt to society. It turns out that the court-imposed formal penalty of a fine or probation or jail is only part of what actually happens to people; the sentence is neither the beginning nor the end of the misdemeanor punishment story. Rather, individuals caught up in the misdemeanor process live through layers of punitive treatment that can outweigh and outlast any legal sentence. The experiences of being arrested, jailed, fined, and supervised, telling your family, fearing to tell your employer, getting a criminal record, and potentially losing your job, credit, welfare benefits, immigration status, or housing—all of these taken together amount to an enormous burden. Unlike with most felonies, that burden can be far worse than the legal sentence itself. And it can kick in regardless of whether the person deserves it or has committed anything resembling a blameworthy or dangerous offense. This is punishment without crime.


Misdemeanor convictions, moreover, don’t always mean what they say. A conviction is a weighty thing. It is supposed to represent the justice system’s studied conclusion that the defendant engaged in blameworthy conduct worthy of censure and punishment. A solid murder or rape conviction tells us something meaningful about that person’s conduct and by extension his or her moral choices. But convictions are only as meaningful as we make them. The quality of the decisions, evidence, and processes that underlie a criminal conviction determine its true significance. Because the misdemeanor system consistently generates convictions in sloppy and biased ways, it distorts the meaning of those millions of convictions, divesting them of their factual and moral content. Being convicted of a misdemeanor, in other words, might mean that you did something bad and deserve to be labeled a criminal. But it very well might not.


Like mass incarceration, the misdemeanor phenomenon reflects deep and abiding flaws in the US justice system. But its significance does not end there. Misdemeanors influence vital aspects of the public sphere; they shape race relations; they regulate employment; they affect immigration. The process is also an economic behemoth, quietly redistributing billions of public and private dollars. Misdemeanors thus fuel some of America’s most infamous inequalities, especially the gap between rich and poor and the disparate treatment of people of color.


The misdemeanor system widens the rich-poor gap by punishing low-income and working people on a grand scale. It makes it a crime to do lots of things that poor people can’t help doing, like failing to pay fines, fees, speeding tickets, or car registrations. It strips working people of crucial resources like driver’s licenses, housing, and credit, which hurts their ability to earn a living and thrive. It pushes the poor back into poverty even as civil welfare programs struggle to lift them out. US jails are filled with working, poor, and homeless individuals who are there solely because they could not pay a fine or a fee—a new kind of debtors’ prison.17


Many of these regressive practices can be traced back to the economic incentives of key institutions in the misdemeanor system. Courts, municipalities, and police departments around the country rely on misdemeanor revenues to fund their own operations. Some judges’ salaries depend on collecting fines and fees from the people they convict. Small cities and local courts raise millions of dollars from misdemeanor and traffic offenses. Port Arthur, one of the poorest cities in Texas, created a special infraction unit that brings in $1.5 million a year. In Sherwood, Arkansas, the county imposes a $25 prosecution fee, a $50 warrant fee, and two $20 jail fees for each bounced-check case; Sherwood police collect fines on the spot from those they arrest.18 Meanwhile, private probation companies derive all their revenue from user fees charged to defendants, as does the powerful bail bond industry.


And so, in effect, the petty-offense process has quietly become a regressive feature of American tax policy. It actively extracts revenue from an ever-widening pool of mostly low-income people in order to fund the operations of private as well as public criminal justice institutions. This is not how the criminal system is supposed to work—generating revenue is not a good reason to punish people—but it is a core characteristic of the misdemeanor institution.


This is not an entirely new problem: the American criminal system has an ignominious history of punishing the poor. It is equally if not more infamous for punishing people of color, especially African Americans, and misdemeanors have long been central players in that shameful drama. After the Civil War, southern states used misdemeanors to effectively re-enslave hundreds of thousands of African Americans, rounding them up to convict them of petty offenses and selling them to plantations and factories to work off their sentences.19 In many of those same states, modern jails are now debtors’ prisons filled with poor people of color who have been arrested and convicted in order to generate revenue.


Today, the misdemeanor system is the frontline mechanism through which many people of color are drawn into the criminal system in the first place, arrested, marked, and convicted for minor offenses, or sometimes for no crimes at all. We have come to understand mass incarceration as an engine of race discrimination that unfairly and disproportionately criminalizes black and Latino Americans. But the trouble actually starts earlier with racial inequities in misdemeanor policing and processing. Chicago police arrest African Americans for marijuana possession seven times more often than they arrest whites, even though whites and blacks use marijuana at the same rates. In North Sacramento, California, half of all 2016 jaywalking tickets were issued to black residents, who make up just 15 percent of the population. It is here at the bottom of the pyramid that the criminal process first aims broadly at people of color, mostly black men, arresting them for disorderly conduct, trespassing, drug possession, and other minor order-maintenance offenses. Once arrested and funneled into the legal system, the majority plead guilty. Because the system is sloppy and fast, moreover, many of these convictions are wrongful—the risks are especially high that black men are pleading guilty to petty offenses that they did not actually commit.20


This is how the petty-offense process actively marks thousands of African Americans as “criminal,” a corrosive dynamic with both immediate and historic effects. The criminal marking prevents people from getting jobs, housing, education, and loans, derailing major aspects of their lives. It sets some people up for the more serious felony convictions that have created our current mass incarceration crisis. And it insidiously fuels the racist stereotype that black men are criminals. Although it has not received its fair share of blame, the misdemeanor process has long been centrally responsible for forging that pernicious link between blackness and criminality that has haunted American culture and politics for centuries. Arrest by arrest and case by case, the misdemeanor process forcibly connects black people to the criminal system, arresting them, convicting them, and labeling them criminals for minor conduct, and sometimes for no good reason at all.


In these ways, the misdemeanor experience has become an integral feature of what it means to be socially disadvantaged in the United States. Most misdemeanor enforcement impacts the disadvantaged: the poor and working-class, African Americans and Latinos, immigrants, the young, the homeless, the mentally ill, and the addicted. It is a feature of disadvantage—poor people and people of color are more likely to encounter the petty-offense process in the first place. But it also generates disadvantage by impoverishing the already poor, stigmatizing people of color as criminal, and generally making vulnerable people worse off. The petty-offense process is an omnipresent aspect of growing up in disadvantaged neighborhoods, of being a young black male, increasingly of being an immigrant, and generally of being poor. As a result, the misdemeanor apparatus is powerfully stratifying. Like low-quality public schools and segregated housing, misdemeanors are an integral part of the downward social cycle that creates and perpetuates inequality.


It is time to recognize that the misdemeanor process is more than just a criminal system. In practice and effect it is also an influential economic and social welfare institution. The misdemeanor process has become a tool for cities to regulate residents of public housing and enforce gentrification boundaries. Police departments use minor offenses to measure productivity and to generate salary increases and promotions. Courts, jails, and cities rely on misdemeanors to raise revenue. In other words, we have authorized the misdemeanor system do all sorts of social, political, and economic work that has little or nothing to do with crime, public safety, or justice.21 Like education, housing, and welfare policy, the petty-offense process is one of those central collective institutions through which we make big decisions about our democracy, how to allocate and redistribute resources, and how to manage poverty, crime, and community. Although it is not traditionally understood in this way, the misdemeanor process belongs in the pantheon of social institutions that shape the basic contours of organized society.


This book examines the entire misdemeanor process, from arrest through prosecution and punishment, what happens to people in the system and afterward, and its implications for the US economy, society, and democracy. Until now no one has tried to write a book of this scope, and there are some good reasons for that. The misdemeanor system is enormous, decentralized, and complicated. It isn’t even really a “system” at all—it is actually thousands of interlocking offices, players, and practices. It encompasses police, prosecutors, public defenders, judges, jurors, attorneys, arrestees, sheriffs, probation officers, clerks, defendants, victims, families, and members of the public. It also includes powerful private entities like bail bondsmen, probation companies, drug-testing companies, and data aggregators. Each institution plays a different role. Sometimes they align and cooperate; sometimes they compete and conflict. Jurisdictions vary wildly from state to state, county to county, even city to city. Massachusetts has little in common with Mississippi. I use words like “system” and “institution” for convenience and clarity, but it would be just as accurate to refer to the whole misdemeanor apparatus metaphorically as a machine or an ecosystem or a behemoth. Indeed, the difficulty in finding a good word is part of the problem—what the hell is this thing, anyway? It is challenging to draw strong general conclusions about something that is so tough to pin down.


Another reason that this book hasn’t been written before is that it is very hard to get national information about the petty-offense process. Many jurisdictions do not even count all their minor offenses. A 2009 report estimated, based on the limited data available at the time, an annual docket of 10.5 million cases. Until then no one had even tried to figure out how many misdemeanors were filed nationally. As I prepared to write this book, I collected extensive new data from every state around the country. That information, summarized in the appendix, now provides the most accurate picture of the national landscape to date—the data show that approximately 13 million misdemeanors were filed in this country in 2015. This is an astounding number—the system is 25 percent bigger than we thought it was, and four times the size of the felony system.22 And even that 13 million number doesn’t tell the whole story. Jurisdictions do not keep records in the same ways or sometimes at all. Although I provide caseload estimates for every state, comparisons should be made cautiously. Labels mean different things in different courts, so totals are not always comparable. Moreover, 2015 is just a snapshot: the system could well have been even bigger ten years ago. Nevertheless, my data compendium offers an unprecedented window into the size, specifics, and variations of an institution that has long resisted scrutiny and oversight. I hope it will inspire future research.


Perhaps the real reason no one has tried to write a book like this is that the misdemeanor process has not traditionally been conceptualized as a whole, from start to finish, as a single thing. Rather, it is chopped up into components. Many people have written about stop-and-frisk policing and low-level drug arrests. Others analyze the overwhelmed and underfunded misdemeanor defense bar. Since the 1920s sociologists have been studying the peculiar operations of low-level courts.23 More recently, misdemeanor bail has moved into the spotlight. The US Department of Justice’s 2015 investigation of the Ferguson Police Department exposed the importance of misdemeanor fines and fees. I spent the last seven years researching and writing about many of these components myself.24 But they are parts of a larger whole. This book offers a unifying framework that reveals the connections between all sorts of seemingly disparate criminal justice phenomena, from order-maintenance policing and “driving while black” to bail, fines, and fees, debtors’ prison, the underfunded public defense bar, and the impact of criminal records. This bird’s-eye view reveals a massive criminal institution that stops, arrests, fines, incarcerates, labels, and otherwise punishes millions of people for all sorts of reasons that are often tenuously connected to public safety, in ways that baldly contradict principles of fairness, accuracy, and due process.


All of this has profound implications for our democracy. The criminal system performs a unique and vital governance function. It goes after people who have done bad and harmful things, it labels them so we know who they are, and it punishes them. We give the state enormous coercive and punitive power to do this work, including the authority to forcibly stop us on the street or search our houses, to seize our personal information, and even to shoot at us. Only the government can accuse us of crimes and then punish us, often harshly, if we are found guilty. Indeed, when the government fails to investigate or punish crime it can be cause for public outcry. We confer these awesome powers on government because the challenge of identifying and stopping wrongdoers is so important and because, on a basic moral level, we think someone shown to have committed a crime rightfully deserves to be punished.


Thirteen million times a year, the state performs this vital task through the misdemeanor process. It needs to do a good job. Millions of people suffer the harms of drunk driving, domestic violence, minor thefts, and simple assaults. Good low-level policing can help make the difference between a desirable neighborhood and one in which parents are reluctant to let their children play outside. Too much law enforcement is a kind of state failure, and so is too little.25 But the excesses of the misdemeanor system suggest that we are getting that all-important balance wrong. When the government treats so much minor common conduct as crime, it overburdens our criminal institutions and overpunishes millions of Americans. The sprawling reach of the misdemeanor system has imbued it with vast social and economic authority that all too often it exercises in unfair and unaccountable ways. By permitting this state of affairs, we erode the efficacy and integrity of one of our most important democratic institutions.


Put differently, a fair and just misdemeanor system requires the right balance between crime control, liberty, and equality. Achieving that balance is a political challenge of the highest order, and big political questions often play out on the misdemeanor stage. Sometimes those debates result in stronger crime controls. This is where Mothers Against Drunk Driving famously won the argument that driving while intoxicated should be treated as a serious crime. This is where domestic violence advocates spent decades convincing the state to respond more forcefully to violence within families. Conversely, sometimes those debates make the criminal system less intrusive. Today, the state cannot punish married couples for using birth control, or punish same-sex partners for engaging in intimacy, or punish men for using indecent language in the presence of women, even though at various points in American history all of those behaviors were once misdemeanors.26 More recently, the push for marijuana legalization and decriminalization is a political counterpunch to decades of harsh and racially disparate drug enforcement. Such developments are about crime, of course, but they are also conversations about privacy, gender, family, race, and wealth. Getting misdemeanors right is a way for government to get the balance right on these fundamental issues as well.


For the first time in decades, the American public appears interested in rolling back a criminal system that many people see as ineffective, expensive, and unfair. That system, however, is largely studied and judged on the basis of its most serious cases—violent felonies, long drug sentences, federal indictments—about which there is the most information and the most scholarship and which are familiar subjects in the news media and popular culture. To truly improve the system and make it fairer and more effective, that worldview needs to be turned on its head so as to begin at the bottom, with the least important, smallest, pettiest cases in state, county, and municipal courts. This upside-down view, in turn, offers many new, fruitful, and often startling insights that can help us think differently about systemic problems. In that vein, at the end of this book I propose a series of disruptive interventions at key junctures in the misdemeanor process. They involve, first and foremost, shrinking the enormous pipeline that fills the system at the front end. They also involve reducing our overreliance on arrest and incarceration and easing the many punitive consequences of minor convictions. They resist the habit of using misdemeanors as a method of taxation. And they would strengthen basic commitments to justice, equality, and public transparency. Such interventions are specifically designed to respond to the dysfunctions of the petty-offense process. But they would also improve many aspects of the low-level felony apparatus, which often behaves in similarly cavalier and punitive ways.


The approach of this book has been shaped by my own background. Fifteen years ago, before I became a law professor, I worked as a federal public defender in Baltimore, Maryland, where I represented many misdemeanor defendants. They taught me an enormous amount. In particular, they showed me that conventional legal analysis and the rules as they appear on paper rarely capture the true significance of criminal law and punishment. A full understanding requires information about the experiences of individuals who pass through the system—how it really works and what really happens. Accordingly, this book includes dozens of stories, examples, and quotations from and about ordinary people. Some of them come from my own conversations and interviews. I asked people who had gone through the misdemeanor process about their experiences, and I have talked to numerous police, prosecutors, public defenders, and judges over the years. Other stories come from legal cases and from reports by government agencies, journalists, and nonprofit organizations. They include the voices of single mothers incarcerated for failing to pay their traffic fines and African American men arrested for order-maintenance offenses. They offer glimpses of how public defenders struggle with thousands of low-level cases and how prosecutors and judges cope with pressure to clear enormous dockets. They draw from large urban areas and small rural towns, from North and South, from black as well as white and Latino communities.


There are limits to what individual anecdotes can tell us. No one story—no one jurisdiction—is fully representative of the system as a whole. Just because a terrible thing happened to someone in Mississippi does not mean that everyone in Mississippi experiences the same thing, and it certainly doesn’t tell us what is happening in Minnesota. Moreover, the state of play is often changing, so the fact that a problematic example is included here does not mean that the situation is still as it was, and by including it I do not mean to imply that things have not gotten better since then.27 At the same time, stories from numerous states and localities reveal egregious cases of injustice, often affecting hundreds or even thousands of people. Indeed, observers are often shocked that such things can happen in a wealthy, developed democracy like ours. While individual examples should not be mistaken for the whole picture, they can tell us how far the misdemeanor system sometimes careens off course, even if we don’t know exactly how widespread the problem is. They are thus warning signs that the petty-offense process—itself the lion’s share of our criminal system—contains serious structural flaws. Just as importantly, the voices of real people in actual cases remind us of the misdemeanor system’s deep human consequences. These voices can help us reevaluate the moral and democratic implications of running so much of our criminal system in this way.


This book is highly critical of how the misdemeanor system currently works. It spends the bulk of its time uncovering what is amiss and less on the system’s strengths. This seeming imbalance is designed to compensate for the fact that, for the most part, the misdemeanor world has not had to explain or justify itself, proceeding largely under the radar without scrutiny, data collection, or oversight. Although there are many skilled, committed public servants who labor every day in its service, the misdemeanor institution is rife with dysfunctional incentives and practices. When the institution is challenged, the public lacks information about its full costs and inequities. As with many criminal justice debates, the obvious need for law and order tends to overshadow other values, including the substantial inefficiencies, harms, and injustices that the process inflicts. This book is an effort to remedy that long-standing imbalance by filling in the other, neglected half of the conversation.


The misdemeanor system remains one of our most profoundly important public institutions. At its best, it offers ordinary people protection against common minor crimes in their homes, neighborhoods, and workplaces. At its best, it does so carefully and fairly, in accord with basic principles of law and democracy. At its worst, it makes our entire country less safe, less fair, and less equal. This is where American justice succeeds or fails, 13 million times every year. It is time that it was held to account.
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IMPACT


ONE OF THE GREAT MYTHS OF OUR CRIMINAL SYSTEM IS that minor arrests and convictions are not especially terrible for the people who experience them. It is a highly influential myth. It helps justify the speed and sloppiness of misdemeanor processing. It supports the assignment of the least-experienced prosecutors and public defenders to misdemeanor dockets. It makes pleading guilty seem sensible so as to avoid the difficult and expensive process of contesting a case. It even explains the Supreme Court’s habit of withholding constitutional rights from misdemeanor defendants. The Court has held that people who face less than six months’ imprisonment have no right to a jury trial. If they are not incarcerated for a misdemeanor, they have no right to a lawyer.1 In effect, when the law deems punishment not particularly burdensome, it makes it easier to convict people in the first place.


But misdemeanor punishments are not petty at all. People with minor arrests and convictions are jailed, fined, supervised, tracked, marked, and stigmatized. They can lose their jobs, driver’s licenses, welfare benefits, child custody, immigration status, and housing. They may be disqualified for loans and professional licenses or sink into debt and ruin their credit. Sometimes these things happen even when their cases are dismissed and they are never convicted at all.


Current US law barely acknowledges the broad punitive impact of the misdemeanor experience. Criminal law draws a line between formal legal “punishment”—the jail time, probation, and fines imposed by a judge when someone is convicted—and all the other “collateral consequences” of that conviction. But in the misdemeanor arena such legal distinctions obscure the sprawling reality of the punishment experience. The full impact of a misdemeanor begins long before people are convicted and ends long after they have served their sentences. It can amount to a crushing burden, heavier than the punishment ordered by the court and often wildly disproportionate to the seriousness of the offense.


A misdemeanor’s impact can flow from many different sources. We’ll look at the main categories that make up the punishment experience: jail, probation, fines and fees, warrants, criminal records, the loss of public benefits, immigration consequences, future encounters with the criminal system, and, finally, the fear and stigma that go with it all.


JAIL


Tyrone Tomlin was a fifty-three-year-old construction worker in Brooklyn, New York. One afternoon in late November 2014, chatting with friends, he popped into the corner store to buy a soda. When he came out, two undercover police officers were frisking his friends. An officer took Tomlin’s soda. “What you got in the other hand?” the officer asked. “I got a straw that I’m about to use for the soda,” said Tomlin. The office searched Tomlin and arrested him for the straw. “Drug paraphernalia,” the officer explained.


When Tomlin got to court, the prosecutor offered him a thirty-day sentence if he pled guilty. He wouldn’t, but Tomlin couldn’t afford the $1,500 bail set by the judge, so he was sent to Riker’s Island, New York’s infamously violent jail complex. He went back to court on November 25, two days before Thanksgiving. There was still no drug evidence, but the government continued to insist on a plea; Tomlin continued to insist that he was innocent, but since he still couldn’t make bail, back to Riker’s he went. Days later, he was jumped by a group of inmates in the shower who punched, kicked, and stomped him in his head and his eyes. When Tomlin went to court two weeks later, his eye was still swollen shut. At that hearing, however, the prosecution produced a report from the police lab confirming that the straw was just a straw: “No Controlled Substance Identified” was written at the top of the report in bold. The report had been faxed to the district attorney on November 25, the very same day that Tomlin was in court before the beating, but no one had picked it up. Now the government dismissed the case. At the time, Tomlin was relieved. “It feels great to go home,” he said.


Six months later, Tomlin’s eye remained askew, and his sight was blurry. “I still feel the aftereffects,” he said. “Pain my eye, in my head.” Now that the threat of Riker’s had passed, he was thinking about the fact that he got locked up and beaten up, lost three weeks of salary, and missed Thanksgiving with his family, all because he could not afford to pay bail. “I got a raw deal,” he concluded, but he was philosophical. “I’m not Johnny Rich-Kid with a silver spoon. Sure, yeah, I’m mad about it. But that’s the way it is. I’ve got to accept it. It’s not right, but that’s the way it is.” He shrugged. “What are you going to do?”2


Jail is one of the most damaging aspects of the misdemeanor experience, and it looms large throughout. It is where you go when you are arrested, where you stay if you can’t make bail, where you will serve your sentence if convicted, and where you might end up if you can’t pay your fine. Jails are different from prisons. Prison is where people serve felony sentences, and the US prison population of 1.5 million has made this country internationally infamous. But there are 11 million admissions to 3,000 American jails every year—on any given day, approximately 730,000 people are in jail. On average, approximately one-third of them are there for misdemeanors, but in some cities it is as many as 50 percent. Sixty percent—nearly half a million people—are incarcerated pretrial; like Tyrone Tomlin they have not been convicted of anything and are thus presumptively innocent.3


Jails stays can be short or long. Some people spend a single night after an arrest, but 18 percent of the jail population will remain over six months. Over half of all unconvicted inmates will spend more than a month in jail; one-quarter will spend two to six months. The average pretrial detainee can expect to be incarcerated for at least a month whether or not he or she is ever convicted of anything.4


While a great deal of litigation has focused on the dangerous and unhealthy conditions in prisons, state and county jails have received less attention. But they can be just as hazardous. Many are overcrowded, and inmates endure violence, rape, and crime. Disease is widespread: even a brief stint in jail can expose an inmate to tuberculosis, staph infections, and hepatitis. In Florida, for example, Dorothy Palinchik was jailed for stealing a $9 Philly cheesesteak sandwich. Within days, the forty-two-year old waitress contracted a staph infection and pneumonia, sending her into a fatal coma. On average, nearly 1,000 people die in jails every year, 30 percent within the first few days of incarceration.5


As Tyrone Tomlin’s story illustrates, jail is intimately connected to the phenomenon of bail. Bail is supposed to be a kind of good faith down payment—an amount of money set by the court to ensure that defendants show up for future court appearances. Defendants who can afford to pay it get released. When their case is over, they get it back. (Chapter 3 examines the rules and operations of misdemeanor bail in greater detail.) For people who don’t have the money, however, the cost of bail creates pressure to plead guilty. Most misdemeanor defendants who are set bail cannot pay it, so they either plead out or stay in jail until their cases are over.


The impact of going to jail is substantial, both for individuals and their families. Studies have shown that as few as twenty-four hours of pretrial detention can have negative effects. Longer stays are highly disruptive and can lead to evictions, towed cars, and the loss of food stamps and other resources. More than 5 million children have seen a parent go to jail or prison. In 2009, over 400,000 parents were in local jails. Incarcerated parents can lose custody or visitation rights or face further incarceration for failing to pay child support that accrued while they were in jail.6 In sum, whether incarceration occurs before or after conviction, going to jail is an enormously costly aspect of the misdemeanor experience.


PROBATION


Sometimes people are sentenced not to jail but to probation, a period of court-ordered supervision. While it can be a way of avoiding incarceration, probation carries its own unique burdens. In 2014, for example, Donyelle and Roland Hall threw a Christmas Day party for friends and family. Afterward, Hall drove two of her guests home and was stopped for driving thirty-eight in a twenty-five-mph zone. A breathalyzer test showed a blood alcohol content of .09, just over the Maryland legal limit of .07, the difference of about one glass of wine.


Although Hall had no criminal record and no history of alcohol abuse, she was sentenced to eighteen months’ probation—if she completed it successfully, the case would be dismissed, and she would avoid a criminal record. The conditions of that probation included $105 a month in supervision fees, twenty-six weeks of alcohol education at $280 a month, $252 in court costs, and three Alcoholics Anonymous (AA) meetings a week. If Hall wanted to change addresses, she would need the judge’s permission. Hall also owed $2,000 to the bail bondsman and $1,500 to her lawyer. Because her license was suspended for two weeks, she lost her job as a nurse’s aide, making it difficult for her and her husband to pay those costs.


After she had been in compliance for several months, Hall’s apartment developed a mouse infestation. She wrote to the court explaining her intention to move, but the court issued a summons stating that she did not have permission to change her address. When Hall lost the paperwork proving her attendance at the AA meetings, the judge issued a warrant for her arrest. Hall went to jail for a month, and the judge entered the conviction onto her record. As a result, her driver’s license was suspended for six months. Because she couldn’t drive to work, she lost her new job.7


Probation, sometimes referred to as community supervision, is the most common misdemeanor sentence other than fines. The federal Bureau of Justice Statistics (BJS) reports that approximately 4 million Americans are on some form of probationary supervision, nearly half of them for misdemeanors, but this is an undercount since many low-level probations are not reported to BJS at all.8


Probation is often seen as a lenient sentence because it permits people to avoid jail time, but as Donyelle Hall’s story reveals, it can be expensive, burdensome, and intrusive. Probationers lose their privacy rights: probation officers can search them and their homes at any time. Probation usually requires periodic drug tests, visits to the probation office, electronic monitoring, counseling, fines, or other conditions that can be difficult to meet, especially for low-income and working-class probationers. A typical misdemeanor probation term can last from six months to a year or more. During that time, violation of any condition, including failure to pay fines and fees, can subject the defendant to incarceration; only about two-thirds of probationers successfully complete their terms.9


FINES, FEES, AND THE NEW DEBTORS’ PRISON


Most misdemeanor defendants have to pay fines and fees of some kind, and they can have a devastating impact. Patricia Parker, for example, was a cook at a Methodist conference center. To make the breakfast shift, she had to leave home before 6 a.m. and drive her boyfriend’s pickup truck through the neighboring town of Woodworth, Louisiana. One morning, Parker was driving to work when a Woodworth police officer named David Godwin began following her. Parker was not speeding or violating any traffic laws, but Officer Godwin pulled her over anyway, “just to check and see,” he said. Ultimately Godwin issued Parker four citations. The first was because the computer said her license was suspended. Parker said she had the paperwork to show that it was valid, but Godwin issued the citation anyway. He also issued citations for driving without registration and insurance, although Parker showed him her insurance card. The total fines for the citations came to $1,060. Godwin then had the truck towed for a fee of $193.61.


The judge for the magistrate court in Woodworth also happened to be its mayor, David Butler, who had held that office for over thirty years. Parker showed Butler papers proving that she had registration and insurance and that her license was valid. In other words, all of the citations were incorrect. Butler asked her “how much money she had with her.” She said $300, and the mayor/judge told her to pay the license citation fine of $215, which she did. The city of Woodworth then pursued Parker for the entire amount of all four citations, issuing a warrant for her arrest stating that she now owed the city $1,580. Months later she was arrested at her home, in front of her children, and spent twenty-five days in jail.


The National Motorists Association lists the worst speed traps around the country: Woodworth has ranked number one in the state. In 2007, the Louisiana legislature issued a report titled “Excessive Fine Enforcement,” driven by concerns that municipalities were engaging in revenue-driven law enforcement. That report concluded that traffic fines supplied Woodworth with 61 percent of its entire municipal budget.10


Woodworth may look like an extreme case, but fines are a widely used form of punishment that imposes hundreds and sometimes thousands of dollars of debt on misdemeanor offenders. California alone has $10 billion in outstanding unpaid traffic debt. The practice can have far-reaching consequences because so many people cannot afford to pay.11 Low-income defendants are punished not only with their original fine but with long-term debt, loss of credit, or pressure to forgo rent payments or other necessities such as food, health care, and education. If people do not pay, they may be jailed.


In contrast to fines, fees are technically not punishment: they are instead financial charges imposed on defendants by courts, jails, cities, public defenders, prosecutors, probation officers, and clerks to pay for the operations of the criminal process itself. They can include court costs, fees for using the public defender, supervision or “tether” fees, drug testing fees, electronic monitoring fees, warrant fees, jail fees, and late fees. Total fees can far exceed any fine. In California, for example, failing to carry proof of auto insurance carries a $100 fine. In addition, a person will be charged a $100 penalty assessment, a $20 criminal surcharge, a $40 court operations assessment, a $50 court construction fee, a $70 county fund fee, a $50 DNA fund fee, a $4 emergency medical air transportation fee, a $20 EMS fund fee, a $35 conviction assessment, and a $1 night court assessment, for a total of $490. If the payment deadline is missed, there will be an additional $10 DMV warrant fee, a $15 failure-to-appear fee, and a $300 civil assessment, for a total of $815.12


Thousands of people like Patricia Parker end up incarcerated every year because they cannot afford to pay fines and fees. Often their incarceration becomes a way of paying off their debt: some states offer a $50 or $100 credit for every day spent in jail. Because this kind of debt-based incarceration only occurs when people are too poor to pay, the phenomenon is commonly referred to as the new debtors’ prison.


WARRANTS


The failure to pay a misdemeanor fine or to show up in court for a minor offense can also trigger the issuance of a warrant, which is a court order authorizing the person’s arrest at any time by any police officer. There are millions of such outstanding warrants in the United States, and they have wide legal and practical ramifications. When Woodworth issued its warrant for Patricia Parker, for instance, it meant that she could be arrested in her own home in front of her children. An outstanding warrant also has constitutional significance—it inoculates the police against the usual consequences of stopping that person illegally.


This was the case for Edward Strieff. In 2006, Utah police had been watching a house in Salt Lake City for a week or so after an anonymous tip suggested that there might be drug activity going on inside. One day, Strieff walked out of the house, and police stopped and searched him. The stop was clearly illegal—the police didn’t have nearly enough evidence to stop him in the first place—but it turned out that Strieff had an outstanding minor traffic warrant. In 2016, the Supreme Court held that the existence of that warrant rendered the drug evidence found on Strieff admissible, even though the stop itself was illegal.


US Supreme Court justice Sonia Sotomayor dissented from the decision in the Strieff case, in part because of how many misdemeanor warrants exist nationwide. “Outstanding warrants are surprisingly common,” she wrote. “When a person with a traffic ticket misses a fine payment or court appearance, a court will issue a warrant. When a person on probation drinks alcohol or breaks curfew, a court will issue a warrant. The States and Federal Government maintain databases with over 7.8 million outstanding warrants, the vast majority of which appear to be for minor offenses. Even these sources may not track the ‘staggering’ numbers of warrants, ‘drawers and drawers’ full, that many cities issue for traffic violations and ordinance infractions.”13


Some places use warrants more than others. In Texas, the city of El Paso issues 87,000 warrants per year in a city of 680,000 residents. In New York City alone, there are over 1.2 million outstanding warrants; in Pennsylvania, 1.4 million; in California, 2.5 million. Pine Lawn, a small town in St. Louis County near Ferguson, had 23,457 outstanding warrants pending in 2013—more than seven per resident.14 These warrants subject people to being stopped and arrested at any time.


Not only do warrants create an enormous cloud hanging over the lives of millions of people, but all too often the databases that contain warrant information are inaccurate. The US Department of Justice’s investigation of the Ferguson Police Department reported a lack of basic record-keeping processes. “Correctional officers have at times tried to find a warrant in the court’s files to determine the bond amount owed, but have been unable to do so.… Court staff reported that they typically take weeks, if not months, to enter warrants into the system.” Justice Ruth Bader Ginsburg has warned that “law enforcement databases are insufficiently monitored and often out of date,” that “the risk of error stemming from these [warrant] databases is not slim,” and that “inaccuracies in expansive, interconnected collections of electronic information raise grave concerns for individual liberty.”15 Because warrant databases are unreliable, many people will not know whether a misdemeanor warrant has been issued for their arrest or be able to correct it—and thus avoid arrest—if it is inaccurate.


CRIMINAL RECORDS AND EMPLOYMENT


Perhaps the best-known informal consequence of a criminal conviction is its impact on employment. Job listings on Craigslist often warn people with misdemeanors not to bother applying: “No Exceptions!… No Misdemeanors and/or Felonies of any type ever in background”; “Do Not Apply with Any Misdemeanors/Felonies”; and “You must not have any felony or misdemeanor convictions on your record. Period.”16


Such barriers can last a long time. Johnny Magee was forty years old when he picked up a package for his uncle. Unbeknownst to Magee, who is developmentally disabled, the package contained drugs. Magee was convicted of misdemeanor conspiracy—the only contact with drugs or the criminal system he ever had. But nine years later, a Lowe’s home improvement store still wouldn’t give him a job in its garden center. “Lowe’s policy is unfair to me and lots of other good people,” says Magee. “It’s unfair because they only see something that happened to me many years ago, even though I’ve never been in trouble since.”17


Over 65 million Americans have a criminal record, the majority for misdemeanors. These low-level convictions increasingly inhibit employment. Most employers now use criminal background checks. Indeed, some insurance companies require employers to conduct checks as a condition of their coverage.18 And online searches and commercial databases make access to criminal records easy.


“I’ve come to expect being turned down,” said Justin Gannon. Despite eight years of Army National Guard service and numerous medals, he routinely received job offers that were rescinded after a background check. Gannon pled guilty to misdemeanor assault in 2003 after a bar fight. He was scared of going to jail, he said, and they “told [me] the misdemeanor wouldn’t be that big of a deal on my record.”19


Contrary to the advice that Gannon received, the National Taskforce on the Commercial Sale of Criminal Justice Record Information concludes that criminal records are indeed a big deal. “Today, background checking—for employment purposes, for eligibility to serve as a volunteer, for tenant screening, and for so many other purposes—has become a necessary, even if not always a welcome, rite of passage for almost every adult American. Like a medical record, a bank record, or a credit record, a background check record is increasingly a part of every American’s information footprint.” As the book The Eternal Criminal Record emphasizes, “A criminal record is for life.”20


The growing reliance on criminal records means that even very low-level conduct can trigger widespread employment disqualifications. After September 11, 2001, for example, the pharmaceutical company Eli Lilly expanded its background check procedures to include misdemeanors. This resulted in the banning of a number of employees from Eli Lilly facilities, including a woman whose only offense was a misdemeanor conviction for a $60 bounced check to a refrigerator rental company, which she said occurred because she closed the account without realizing that the check had not yet cleared.21


Criminal records include arrest records, rap sheets, court documents, and case files. Increasingly they include DNA. Most states collect DNA from people arrested for as well as convicted of felonies, but the practice is expanding to misdemeanors. New York requires the collection of DNA samples from every person convicted of a state misdemeanor. Two-thirds of all states require DNA collection after certain misdemeanor convictions, usually sex offenses; seven states permit DNA collection from some misdemeanor arrestees who have not been convicted. Federal law authorizes the collection of DNA samples from any federal arrestee, including misdemeanor arrestees. Orange County, California, is actively building up its local law enforcement DNA database—it runs a “spit and acquit” program in which misdemeanor arrestees can get their charges dropped if they agree to give a DNA sample. DNA samples can expose a person and their relatives to future criminal investigations, but they can also potentially reveal genetic traits, diseases, and family genealogies to anyone with access to the genetic material. Landing in a DNA database because of a misdemeanor could eventually have far-reaching consequences that we cannot yet imagine.22


LOSING PUBLIC BENEFITS


A misdemeanor conviction or probation violation disqualifies a person from a wide range of benefits and opportunities. Under federal law, any probation violation for any type of misdemeanor disqualifies an individual from welfare benefits, including Temporary Assistance to Needy Families, food stamps, low-income housing, and Supplemental Security Income for the elderly and disabled. The consequences of a drug misdemeanor conviction are particularly harsh and can include the loss of health-care coverage, welfare, and student financial aid.23


Marisa Garcia, for instance, was a month away from starting her freshman year of college. It was also her nineteenth birthday, and she and her friends were out celebrating. But when they stopped for gas, police parked behind their van. “Eventually they started searching the car,” Garcia remembers. “There was a little coin purse, with a small pipe with ash in it.” It was hers.


Garcia had never been in trouble before and did not want to tell her mother, so she went to court alone, without a lawyer, and pled guilty immediately. She paid a $400 fine. Two months later, a letter from the federal financial aid office arrived, asking whether she had a drug conviction. “My heart kind of stopped,” she says. Garcia lost her financial aid for a year. Her mother, already supporting four children, took out a loan to pay Garcia’s tuition.


Garcia feels that she was punished twice: first with the fine and then again, far more severely, with the loss of her financial aid. If she had been richer, she could have paid for a drug-treatment program, which would have let her get her aid back sooner. “I still would have been arrested for marijuana,” she muses, “but if I was wealthier, I could go out and do whatever I wanted and just be punished once.”24


The Council of State Governments maintains a database of the collateral legal consequences of a criminal conviction; that database counts 8,958 different statutory provisions across the country that disqualify people with various misdemeanor convictions from professional occupations, housing opportunities, educational programs, and other benefits. For example, a misdemeanor could disqualify a person from being an athletic trainer or a midwife in Alabama, an optician in Alaska, a teacher in Colorado, joining a witness protection program in Delaware, visiting an inmate in Florida, being a veterinarian in Idaho or a real estate appraiser in Iowa, a geologist in Kentucky, getting a license to use cats and dogs for research in Michigan, obtaining securities licenses in Rhode Island, receiving unemployment benefits in Vermont, or, in West Virginia, obtaining a whitewater outfitter’s license.25


One of the most devastating consequences of a low-level conviction can be the loss of housing, both private and public. Like employers, private landlords have easy access to criminal records; criminal background checks are a routine aspect of lease applications. For public housing, a conviction can cut off access by law. A conviction for disorderly conduct makes a person presumptively ineligible for New York City public housing for two years. In Baltimore, a misdemeanor conviction disqualifies a person from public housing for eighteen months.26


IMMIGRATION


The misdemeanor net puts immigrants at an especially heightened risk because it touches so many people and imposes criminal convictions for such low-level conduct. Hundreds of thousands of noncitizens are deported every year, the majority of them triggered by an arrest or conviction for minor offenses.


One of those people was Elizabeth Perez’s husband. “We were supposed to do this together,” said Perez, as her three-year-old son tugged on her long hair and her four-year-old daughter screamed for attention. “Raise the kids, I mean.” Perez was thirty-five years old, an American-born former marine who served in Afghanistan. She lived in Painesville, Ohio. Her husband was deported to Mexico in 2010 after the police detained him during a traffic stop. He had fourteen-year-old misdemeanor charges for assault and marijuana possession. “It’s been hard without my husband here,” said Perez.27


Legal residents can lose their immigration status if they sustain a misdemeanor conviction. As one scholar describes it, deportable offenses include “misdemeanor drug possession[,]… theft of a ten-dollar video game, shoplifting fifteen dollars worth of baby clothes,… forging a check for less than twenty dollars…, theft of services offenses like turnstile jumping, misdemeanor indecent exposure, [and] petty shoplifting offenses.” Undocumented immigrants, meanwhile, can face deportation if they are taken into government custody for something as minor as speeding. From 2009 to 2014, nearly 200,000 people were deported a result of being arrested solely for a traffic offense.28


Anabel Barron had lived in the United States for nearly twenty years and had four American-born children. In 2014, however, she faced deportation after being stopped for speeding and driving without a license. “I am afraid of being deported,” she said at the time. “But for my children it’s worse. They don’t sleep the same. They don’t eat. They don’t want to go to school because they are afraid I am not going to be there when they get home.”29


In places like Nashville, Tennessee, which deported nearly 10,000 people between 2007 and 2012, parents and college students interviewed during that period said that they were afraid to drive to school, to the hospital, and to their jobs for fear of being pulled over and deported.30


A misdemeanor arrest or conviction can completely alter an individual’s immigration outlook. For undocumented defendants who are jailed on minor offenses but who have not yet come to the attention of immigration authorities, there is massive pressure to plead guilty immediately in the hope of avoiding an immigration warrant, called a detainer. Small plea bargain details, moreover, can have big immigration consequences for legal residents. Subtracting a single day from a 365-day sentence can transform a deportable offense into a nondeportable one. Attorneys can bargain a minor marijuana-possession charge into a disorderly conduct charge to spare the defendant automatic deportation.31


The main constitutional protections for misdemeanor defendants with immigration issues come in connection with the right to counsel. In Padilla v. Kentucky, the Supreme Court recognized that immigration law generates some of the most important penalties associated with a criminal conviction. Accordingly, a lawyer who fails to advise her client that he or she might be deportable as a result of a conviction is deemed “ineffective,” that is, not acting as the kind of advocate guaranteed by the Sixth Amendment. Nevertheless, many immigrants still plead guilty to low-level offenses without knowing the full repercussions—in part because many of them never get a lawyer in the first place. Misdemeanor defendants have no constitutional right to a lawyer if they are not sentenced to incarceration, and many defendants who do have the right to counsel never get a lawyer even though they should. Many immigrants thus face the complicated consequences of a misdemeanor, including civil detention and deportation, on their own and without legal advice.32


FUTURE ENCOUNTERS


After a misdemeanor conviction, a person’s interactions with the criminal process will never be the same. Police are more likely to arrest individuals who have prior low-level convictions rather than letting them walk away or merely issuing a ticket. Prosecutors are more likely to seek bail or to charge them with more serious crimes.33 Judges typically impose longer sentences on people who have prior convictions, even minor convictions not involving a lawyer.


That is what happened to Kenneth Nichols. In 1983, driving under the influence was considered a relatively minor offense. When Nichols called a lawyer about it, the attorney was blunt, telling him not to bother paying a lawyer if he was pleading guilty. Nichols pled nolo contendere (no contest) with no lawyer and was fined $250. Seven years later, he was convicted of another offense. This time around, however, that old DUI did not seem so minor to the sentencing judge. Under the federal sentencing guidelines, Nichol’s 1983 uncounseled misdemeanor conviction added over two years to his prison sentence for the new offense.34


Because a prior misdemeanor turns a person into a “recidivist,” all sort of new rules and restrictions kick into place. A prior misdemeanor may disqualify a person from a drug or diversion program. Statutory penalties are usually higher for second-time offenders. For fine-only offenses, a prior conviction can double or triple the fine imposed or even convert the offense into a jailable crime.35 The legal system’s generally dismissive attitude toward misdemeanors exacerbates the problem, giving people the impression that racking up numerous low-level convictions will not haunt them later. By the time they learn the truth, it is too late.


These ratcheting dynamics are particularly destructive where people and neighborhoods are heavily policed. In places like Baltimore and Brooklyn, where African American men are stopped more often than average, their chances of getting an initial low-level conviction rise accordingly. The next time they are stopped, they have already been marked by the process and will be treated more harshly. The more times this happens, the harsher the system will act. For example, the New York City Transit Police Department operates on a recidivism policy. The first time people are stopped in the subway for a fare violation, they will be given a ticket. If they have a prior transit violation or arrest, however, they will be arrested. Because the New York Police Department has a history of racially disproportionate stops and arrests—92 percent of turnstile-jumping tickets are issued to people of color, who comprise 66 percent of city residents—this recidivism policy ensures that people of color will continue to be arrested at higher rates. This type of negative feedback loop imposes long records and increasingly harsh sentences not because people have become more dangerous or worse offenders but because the system is responding to its own cues and criminalizing and recriminalizing the same people over and over.36


FEAR, STIGMA, AND CIVIC DISRESPECT


By now it should be clear how many concrete burdens and disabilities are triggered by the misdemeanor experience. Being labeled a criminal, however, inflicts its own special psychological and social wounds.


Legal scholar Paul Butler has shared his own experiences. As law professors go, Butler is indisputably prominent. Educated at Yale and Harvard, a former federal prosecutor, and now an eminent scholar at Georgetown Law School, he appears routinely on national television and in national newspapers. Back in 1993, however, an unsavory neighbor falsely accused him of misdemeanor assault. After being arrested and released on his own recognizance, Butler went home and cried. “If I get convicted of this crime—this stupid little misdemeanor,” he thought, “life as I know it is over.” He hired one of the best criminal defense attorneys in Washington, DC, and a private investigator. Even so, he stayed frightened and uncertain right up until the moment of his acquittal. He later wrote that he knew that his innocence was “beside the point.” Afterward, despite his acquittal and stellar background, he never quite recovered. “I’m not as innocent as I was before,” he concluded. “I have a record.”37


Even for highly educated, well-resourced professionals like Butler, the misdemeanor process can be painful and alienating. For the less educated, less wealthy people who are even more likely to encounter the system, it is often confusing, frightening, and disrespectful. Recall the story at the beginning of this book of Grandma G, who was led sobbing and in handcuffs out of the courtroom after a proceeding she did not understand and no one bothered to explain to her. For those with criminal records who have been through the process before, repeated exposure to the criminal system is a special trauma all its own. As legal scholar Jonathan Simon puts it, “The whole structure of misdemeanor justice… seems intended to subject the urban poor to a series of petty but cumulative blows to their dignity as citizens of equal standing.”38


A misdemeanor arrest or conviction can undermine a person’s relationships with friends and family, colleagues, and places of worship. Cindy Rodriguez, for example, could not afford her fines and fees while on probation in Rutherford County, Tennessee. The court decided that she had violated her probation by failing to pay, issued an arrest warrant, and put her mug shot on Facebook.


Her attorneys described what happened next: “Ms. Rodriguez… immediately received calls from her preacher and nearly ten people in the community, telling her that they saw that she had violated her probation. [She] was humiliated because she had to tell numerous people in her church and her community that she was destitute and disabled and had been ‘violated’ for not being able to pay.… It was deeply embarrassing for her to tell people in her community that she was too poor to pay.”39


Contact with the criminal system also changes people’s relationship to government; indeed, it can taint their very understanding of democratic society and their place in it. People who have been arrested and convicted may avoid institutions that keep formal records, such as banks, hospitals, and schools, exhibiting what one scholar calls “system avoidance.” Studies show that people who have gone through the criminal system, even for minor offenses, distrust the government more and participate less in politics. As one interviewee explained, the unresponsive, heavy-handed criminal system is “the only government I know.” Others are even more pessimistic: “All we know about government is bad. We don’t know the good aspects.”40 The petty-offense process teaches this cynical, destructive lesson in civics to 13 million Americans every year.


It is a lesson that has been taught in lower courts for a long time. In 1979, sociologist Malcolm Feeley wrote a famous book about the misdemeanor court in New Haven, Connecticut, called The Process Is the Punishment.41 His title captured the fact that merely being hauled into court and going through the judicial process was often more punitive than any formal sentence the judge might impose. Even when their cases were dismissed, people had already been punished simply by being forced to show up and account for themselves. Feeley argued that the judicial process itself—not the formal conviction or punishment—was in many ways the point of the exercise, a way of managing poor, disadvantaged, or disorderly people regardless of whether they were legally guilty.


Feeley’s aphorism is even truer today. The petty-offense process starts “punishing” people long before they get to court, and it keeps punishing them long after they have completed their court-imposed sentences. It can even punish those who are never convicted of anything. Being stopped, arrested, cited, jailed, posting bail, telling your family and employer—these experiences take a heavy personal and social toll. The damaging consequences of a brush with the criminal system kick in from the very beginning. Indeed, for people of color, immigrants, and others who fully expect to be touched by the criminal system, fear of the inevitable encounter can haunt them long before it ever takes place. Afterward, the repercussions continue long after the legal punishment is over. The formal mark of an arrest or conviction record lasts a lifetime; the psychological and economic burdens of being convicted can last just as long. The total impact of these burdens and exclusions can be so great as to amount to what some call a “new civil death,” a permanent barrier to full civic and economic participation.42


Technically speaking, the law does not recognize all these different hardships as punishment; nor does it acknowledge the many ways that we punish without crime. From the law’s formal perspective, Tyrone Tomlin’s eye injury doesn’t count. Donyelle Hall losing her job doesn’t count. Neither does Marisa Garcia losing her financial aid. The impact on their families doesn’t count either.43 But as these stories reveal, a legalistic approach misses the true punitive weight and extent of the misdemeanor experience for those who actually go through it. An encounter with the misdemeanor system for even the pettiest conduct can derail a person’s life.


Conversely, avoiding that misdemeanor can keep all sorts of doors open. In his memoir Dreams from My Father, former president Barack Obama acknowledges that like many young people in high school and college, he experimented with drugs. He was never arrested and therefore never sustained the lasting damage that a low-level drug offense would have entailed. Many years later, speaking to journalists outside a federal prison, Obama compared himself to the prisoners inside. “These are young people who made mistakes that aren’t that different from the mistakes I made.… The difference is that they did not have the kind of support structures, the second chances, the resources that would allow them to survive those mistakes.”44 Had the young Barack Obama been forced to survive the impact of a misdemeanor conviction, American history might have been very different indeed.
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