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CHAPTER


Functions of Courts, Basics of Legal Analysis, and Sources of Law


The study of American judicial politics involves examining how courts, judges, and other judicial actors function and interact in the U.S. political system. For a long time, scholars studying the courts tended to treat them as a unique branch of the government, and judicial scholars tended to focus solely on the judiciary. Today, however, more and more scholars are studying the courts not as isolated institutions but instead as vital parts of the larger integrated political system. Scholars are now looking at how judges and courts interact with the other branches of government and with the general public. They are also studying how American judges interact with their colleagues abroad. Thus, courts are now seen as a part of the broader system of government in a world transformed by globalization.


Courts are generally becoming more important and increasing their power around the globe.1 After World War II, many countries created new constitutional courts or greatly strengthened existing ones.2 For example, the European Court of Justice became a highly activist court interpreting and enforcing European law throughout the member states of the European Union.3 However, American courts have remained some of the most powerful courts in the world. Summing up the views of most judicial politics scholars around the globe, Martin Shapiro, a prominent political scientist, wrote, “If any nation is the peculiar home of the expansion of judicial power, it is the United States.”4 Therefore, it seems natural that the study of judicial politics started with the political study of courts and law in the United States before spreading into the study of judicial systems around the world. This book will focus on judicial politics in the United States, although it will make comparisons to other countries when appropriate.


JUDICIAL POLITICS DEFINED


Before we define judicial politics, we should start at the beginning—with a definition of law. Black’s Law Dictionary states that laws are “rules promulgated by government as a means to an ordered society.” (Note that terms in bold are defined in the Glossary, found at the end of the book.) Another standard dictionary definition states that laws are “the principles and regulations established by a government or other authority and applicable to a people, whether by legislation or by custom, enforced by judicial decision.” Some political scientists define law as “[t]he presence of a centralized authority capable of exacting coercive penalties for violations of legal rules.”5 And according to many sociologists, “[l]aws are rules that are enforced and sanctioned by the authority of government.”6 In short, law is a system of ideas and rules, while the U.S. courts are the human and political institutions that interpret the law. Thus, courts use the law in order to do justice. Obviously, the rule of law and the role of courts go hand in hand.


The law is often described as having its own language and its own analytical approach. Since law is a closed system of rules, legal reasoning in part means understanding, and carefully using, the unique meaning of words in the law, which can differ greatly from their meaning in regular English usage. One of the keys to legal reasoning is “thinking like a lawyer,” which means speaking, writing, and reading like a lawyer or a judge.7 Legal reasoning is an analytical approach that pays special attention to the specific legal use of language as well as to the rules of society. Therefore, the law is in large part the language that lawyers and judges use when they resolve human conflicts using the official rules made by the government.8


Laws usually also reflect the norms of a particular society or group. Norms are less official than laws and can be defined as “shared rules of conduct that specify how people ought to think and act.”9 The violation of social norms may cause some discomfort for an individual, but the violation of laws may lead to formal legal penalties imposed by the judiciary as representatives of the society. Therefore, law is an approach to dispute resolution that works to preserve social peace and order, and it incorporates both the legal rules and the collective norms of a society.10


Next, we need a definition of politics. Politics is generally the allocation of power and resources in a society. According to Harold Lasswell, a famous political scientist, “Politics is who gets what, when, and how.”11 Politics obviously deals with the workings of government and includes issues concerning how priorities, costs, and benefits are distributed in a society. As David Easton, another political scientist, argued, “Politics is the authoritative allocation of values.”12 Politics can involve individuals, interest groups, and political parties, and all of these are important in their relationship to the courts. Laws are the end product of politics and are “the prize over which many political struggles have been waged.”13 Thus, law and politics are closely related.


The academic study of the combination of law and politics is known as judicial politics, which is often defined as “the political process by which courts are constituted and legal decisions are made and implemented.”14 Sociolegal scholars come from a variety of academic disciplines, but most scholars of judicial politics have their home in the field of political science. Political scientists tend to study the courts as a political institution as well as a legal institution.


Notice that the term judicial politics assumes that judges in the United States are both legal and political actors at the same time, making their decisions in part based on legal reasoning and legal analysis and in part based on ideology and other political factors. In the United States, courts are policy makers, just like legislative and executive officials. This is how one group of political scientists describes the intersection of law and politics: “Modern political systems rely on law as one of the chief instruments, if not the chief instrument, to carry out national objectives and distribute rights and duties. Thus courts and judges, insofar as they help to determine and apply ‘the law,’ are inevitably participants in the political processes.”15


The study of judicial politics also includes how courts and judges interact with other political actors and institutions, including interest groups, the media, Congress, the president, the federal bureaucracy, and of course the general public. This book will explore all of these aspects of judicial politics in the United States.


Scholars might argue that, in many parts of the world, law and politics are two distinct realms and ideas, although most political scientists feel that the separation between these two concepts is an artificial one, even abroad.16 But in the United States, law and politics have clearly been closely intertwined since our nation’s founding.17 It was no accident that lawyers were very influential among the writers of the Declaration of Independence of 1776 and the Constitution of 1789. A little less than half of the signers of the Declaration of Independence were lawyers, and lawyers constituted more than half of the attendees at the Constitutional Convention. Lawyers also dominated the state conventions called to ratify the U.S. Constitution and the conventions called to write the original state constitutions after the American Revolution.18 It is no accident that the United States has historically had one of the highest proportions of lawyer-legislators in the world.19 Lawyers are also elected in large numbers to be presidents of the United States and governors of the fifty states.20 John Adams was the first of many lawyer-presidents, and he always felt that law should be thought of in combination with other great ideas, including politics, philosophy, and jurisprudence.21


In the United States, courts make legal decisions, but they also create public policy in a wide variety of areas, including free speech rights, abortion rights, the rights of criminal defendants, rules for drawing the lines of legislative districts, and the issue of spoken prayer in public schools, among many others. In most other societies, these public policy decisions would be made by the national legislative body or by the bureaucracy.22 However, in the United States law has never been isolated from political considerations.


Alexis de Tocqueville, a French philosopher, traveled to the United States in the early 1800s in order to compare American society and politics to the European models with which he was most familiar, in particular those of France and England. Tocqueville was fascinated with the role of lawyers and judges in the United States, arguing among other things that lawyers constituted the American aristocracy and noting that American judges were more powerful than jurists anywhere else in the world. He also observed that in America all legal issues eventually become political ones and all political issues eventually become legal ones. As Tocqueville wrote in his book Democracy in America, “The judicial organization of the United States is the hardest thing there for a foreigner to understand. He finds judicial authority invoked in almost every political context, and from that he naturally concludes that the judge is one of the most important political powers in the United States.”23


OUR COMMON LAW ROOTS


The mixture of law and politics in the United States has roots in our historical connections to Great Britain. When the British founded the American colonies that eventually became the United States, they brought their notion of law and legal reasoning with them. Therefore, American courts and the broader American judicial system are part of the international Anglo-American common law family of legal systems. The common law family of legal systems originated in England and is based on judge-made court decisions and legal precedent, or the articulation of legal principles in a historical succession of judicial decisions, rather than on codified written laws, as in some other legal traditions. In short, in the United States, a court’s ruling today is based in large part on the rulings of past judges on similar legal issues. The precedent of prior judicial rulings, referred to with the Latin term stare decisis (almost literally “let the ruling stand”), is quite fundamental in common law countries.


Anglo-American judges decide current cases and disputes using the reasoning of prior similar cases as their foundation. In addition, judges on lower courts must follow the precedents of higher courts in our legal system. This concept is often called binding precedent, which means that the lower court judges must follow the rulings of higher courts in their court hierarchy. By contrast, persuasive precedent means that judges may, but are not required to, borrow the reasoning used by judges on roughly equivalent courts. Another way to put this is that binding precedent is a vertical type of precedent, while persuasive precedent is a horizontal type of precedent. For example, persuasive precedent often occurs when one state supreme court borrows the approach of another state supreme court, even though it is not required to do so.


The Anglo-American common law approach clearly has its roots in the English legal tradition. The English developed a system of professionalized judges very early after the Norman Conquest in 1066, and the king sent these professional judges out into the countryside to make legal decisions in his name. These judges helped resolve disputes that the king did not have the time or the desire to adjudicate. They often incorporated local norms into their decisions, but not all local or regional customs became commonly accepted throughout the kingdom. In order to remember why they had ruled as they did in prior cases, the king’s judges began to write down the reasoning for their decisions. The written collective reasoning and rulings of these professional judges (precedent) thus eventually became the common law of the English kingdom. Common law rules evolved as judges used precedent from other judges’ decisions blended with local customs as the foundations for their judicial rulings.24 Thus, the Anglo-American common law principles evolved over time, instead of being enacted in a single comprehensive legal code written by legal experts, as happened in ancient Rome or in Napoleon’s France, for example. The common law is thus often considered judge-made law. The judge’s job in a common law system is to do justice in the particular case before him or her.


Today, common law judges are drawn strictly from the legal profession, and thus judges must first work as lawyers before they can be elevated to the bench. In many other societies, lawyers and judges are seen as two distinct professions with separate educational requirements, and individuals are unable to move from one profession to the other. In the common law world, however, judging and lawyering are closely linked, with relatively frequent movement between the two spheres of what is really considered a single profession. Because professional judges come from the ranks of attorneys and are trained to use precedent as the foundation for their decision making, in the common law tradition only one judge is needed per case at the trial level. However, in the appellate courts, panels of multiple judges hear appeals in this legal system.


DIFFERENCES BETWEEN THE COMMON LAW AND CIVIL LAW TRADITIONS


The common law tradition developed first in England soon after the Norman Conquest and later spread throughout the entire English-speaking world. This tradition is much different from the civil law family of legal systems of Continental Europe that are based on the Roman and Napoleonic written legal codes, with France, Spain, and Germany probably being the most notable contemporary models.25 These civil law legal systems have spread into Japan, Latin America, Eastern Europe, and parts of Asia, among other places.26 This section will compare various aspects of the common law legal systems with those in the civil law tradition.


One of the key differences between the two legal traditions is that in the common law tradition, judges are aided by an adversary system, that is, a system where lawyers protect the interests of their clients and present their clients’ best case to the court. From the clash of these two opposing sides in the adversary system, the judge or jury should be able to determine the just result in any particular case. Common law courts worry much more about doing justice than they do about finding the one right legal answer or even the truth in a specific case. On the other hand, in an inquisitorial civil law system, the lawyers, judges, and prosecutors in theory all work together to find the singular truth. As mentioned earlier in the chapter, the law in the common law world is constantly evolving as judges face new situations and must apply the law to ever changing social realities. However, changes in the law in the civil law tradition come only from the national legislatures. Judges in the civil law world merely apply the legal code to the facts before them, but they never make law in the way common law judges can and often do. In the civil law systems, law is generally created by legal experts who write a nation’s detailed comprehensive legal code. These complex legal codes with their interlocking rules are then enacted into law by the country’s national legislative bodies. These codes are comprehensive, and in theory civil law judges cannot add to the codes or fill in the gaps—they merely apply the code to the specific set of facts before them.


In the civil law tradition, law should be uniform throughout the nation. In the common law world, however, local variations in the law are much more acceptable and happen fairly often. This is in large part because the common law legal systems do not employ a single comprehensive legal code; instead, common law judges use multiple sources of law such as constitutional provisions, statutes, bureaucratic decisions, and perhaps multiple judicial precedents in order to find a just result in any given case. In fact, in many countries that are part of the common law tradition, it was well into the nineteenth century before their national parliaments began enacting statutes that dealt with the everyday lives of common citizens.27


In civil law countries, judges do not normally use the concept of precedent. They would merely apply the national code to the case at hand, without examining prior judicial decisions.28 Because of the fear that a single judge might apply the legal code incorrectly, trial courts in the civil law tradition almost always use at least three judges to hear a case. Very few civil law countries use juries in their trials, but lay trial juries are quite prevalent in the common law world. The sole purpose of civil law appellate courts is to correct any errors committed at trial. Also, appeals courts are much more likely to hear a case de novo (starting over from the beginning, almost like a second trial) in civil law countries than they are in common law nations. In common law systems, appeals courts tend to focus as much on creating the right precedent as they do on correcting errors.


In the common law world, law can be seen as an art, where different judges may come to different conclusions on what is a just result in any given case. This is in part because judges must utilize and interpret multiple sources of law and perhaps multiple precedents. In the civil law world, one may think of law as a science, where the job of the judge is to find the one right answer using a single source of law (the legal code). While the key figure in the common law world is the creative and innovative judge in search of justice, in the civil law world the primary source of law is the careful and diligent legal scholar who writes the lucid, detailed, and all-encompassing legal codes that are then enacted into law by the national legislature.29


GENERAL THEORIES OF LAW


In our common law system, there are several general theories of law that judges might use in their decision making. These theories reflect the fact that there are basically two views of the law among legal scholars in our country. Some believe that the law is inherently based on some underlying and universal moral standard, while others hold that it is merely the product of social construction.30 These two approaches can be called natural law theories and positive law theories, respectively.


Natural law theories propose that there are universal rules and norms that supersede laws created by individuals. Since natural law is a higher form of law, lesser human-made laws must yield to the dictates of natural law.31 Another way of stating this is that natural law looks to “unquestioned universal principles” that inspire and yet subsume legal texts written by human individuals.32 Some have argued that Justice Clarence Thomas retains elements of natural law theory in many of his judicial opinions.33


There are generally three streams of natural law theory: religious, rational, and historical. The religious stream of natural law argues that law is divinely given by God or other higher being. In particular, Catholic natural law theories often find their roots in the thinking of St. Thomas Aquinas, a theologian and philosopher from the thirteenth century. The rational stream of natural law stresses that there are universal rules for human behavior that only rational thought can discover. Influenced by seventeenth- and eighteenth-century Enlightenment thinkers who stressed the importance of observation and experiment in arriving at reliable and demonstrable universal truths, rationalist secular natural law elevates the capacity of the human intellect over the spiritual authority of religion. The third approach, the historical stream, relies on the customs and traditions of civilized societies in order to establish universal rules of behavior. According to these thinkers, law must be made to conform to the well-established but usually unwritten customs, traditions, and experiences that have evolved over the course of history.


In contrast to these natural law theories, positive law theories often argue that law should reflect the will of a majority in a society. Thus, the law should be whatever the majority of citizens say it is, as determined through majoritarian democratic processes. Moral concerns play no role in positive theories of the law.


A third approach to the law is more sociological. Sociological theories of law often argue that law “represents a reflection of the values, mores, and culture of the society that produces it.”34 As a society changes, the law will change as well. Political scientists tend to study the political effects of law because they usually see law and politics as inherently intertwined. Thus, political scientists tend to adopt the thinking that laws are whatever the majority of a society enacts through the political and governmental processes.


SOURCES OF LAW IN THE UNITED STATES


Like all common law courts, courts in the United States interpret a variety of sources of law. In the United States, there is a clear hierarchy of sources of law that judges can use. Figure 1.1 lists the American sources of law in order of hierarchy. Anything higher in the hierarchy can generally overrule any lower source of law. At the top of the hierarchy is the highest source of law in the United States, the U.S. Constitution, which the courts interpret through their power of judicial review (defined in more detail on page 14). The next category of sources of law includes federal statutes, joint resolutions, and treaties. Federal statutes are laws enacted by the U.S. Congress and either signed into law by the president or under certain circumstances allowed to become law without his signature. If the president vetoes a proposed law passed by Congress, it nevertheless becomes a statute if two-thirds of both houses of Congress vote to override the president’s veto. In some limited circumstances, joint resolutions serve the same function as bills in Congress. Federal treaties are agreements between nations that are negotiated by the president and ratified by a two-thirds vote of the U.S. Senate. Many societies consider treaties as superior to their national constitutions (for example, the member states of the European Union do this), but in the United States treaties are treated as inferior to the U.S. Constitution. However, treaties are usually considered on the same level as federal statutes because normally the U.S. Congress must enact a variety of measures in order to implement any given treaty.


FIGURE 1.1 Hierarchy of Sources of Law in the United States
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The next source of law is presidential executive orders, usually directed at executive branch agencies in the permanent federal bureaucracy.35 The president has the power to issue executive orders to the agencies, directing them to do, or refrain from doing, certain things.36 Following this are federal agency rules and regulations, which are the adjudicatory decisions an agency uses to enforce its regulations against various actors within the agency’s jurisdiction. Federal agency rules and regulations have the force of law, and they often fill in the details of federal statutes.


All of these sources of law are replicated at the state level, and many states give local governments some limited law making powers as well. Local laws are often called ordinances. In general, the U.S. Constitution’s Supremacy Clause makes the federal sources of law superior to the state sources of law, but state supreme courts generally have the last word on issues of pure state law where there is no federal constitutional question. For example, when in Goodridge v. Department of Public Health (2003) the Massachusetts Supreme Judicial Court interpreted its state constitution to require that the state allow same-sex marriages, the state supreme court was the last word on this issue, which was purely a matter of state law. Or when many states interpreted their state constitutions to require that the state legislature equalize funding among public school districts in the state, there was no federal issue presented and the state supreme courts were the last stop for these cases. States were able to do this because the U.S. Supreme Court previously ruled that there is no federal right to an education in San Antonio Independent School District v. Rodriguez (1973).


If there is no specific source of law in a particular case, judges many nevertheless make a decision in the name of justice. This last type of judicial decision is often referred to as common law judicial rulings. These judicial decisions are not based on a specific written source of law but nevertheless have the force of law themselves. For example, in the late 1800s, there were no statutes or agency administrative regulations covering most consumer products. Despite being unable to cite a specific source of law, judges made a variety of common law rulings that said that consumer products must be safe for their intended purposes. Thus, judges in the United States can and do interpret all of these sources of law in the hierarchy, and, unlike their colleagues in the civil law family of legal systems, they can make a decision even when no specific source of law is directly on point for the case at hand.


LEGAL REASONING AND LEGAL ANALYSIS


The key difference between decision making in the courts and in other political institutions in the United States is the fact that judges must rely on legal analysis and legal reasoning in their decision-making process in addition to any political or ideological influences.37 Courts are like other institutions of government because they make political and public-policy-based decisions. However, courts are different from other governmental actors because they are separate from the other institutions of government and because courts, or at least the federal courts, are seen as outside the mainstream of pure politics.38 As Herman Pritchett, one of the fathers of the study of judicial politics, noted, “Political scientists who have done so much to put the ‘political’ in ‘political jurisprudence’ need to emphasize that it is still ‘jurisprudence.’ It is judging in a political context, but it is still judging; and judging is something different from legislating or administering.”39


Legal reasoning involves viewing disputes through a neutral, analytical, and unemotional lens. Although the courts are clearly political institutions in our society, judges’ use of legal reasoning and legal analysis mean that the courts are very different decision makers from the other institutions of government. Justice Anthony M. Kennedy, for instance, has noted that the Supreme Court was “set apart from other branches of government because it speaks a different language from the political branches.”40


Thinking Like a Lawyer


Although judges do think and act politically, they must also think like lawyers instead of just thinking like politicians. Politicians do not always need to explain their decisions, but judges must always justify their rulings in terms of the rule of law and legal reasoning. In common law countries, all of a judge’s rulings must be stated in such a way that they appear to be based on rules, principles, and doctrines external to the judge.41 Or in other words, legal reasoning justifications for judicial decisions are necessary in our society, even if different judges would have different opinions in any given case due to a variety of political considerations. The notion that judges are constrained in their decision making by legal reasoning makes judges very different from politicians as decision makers.


Formality is very important in the law and legal reasoning. The courts must follow formal procedures, and they must apply formal rules to the facts before them. Their decisions are also delivered in a very formal fashion.42 It is the job of lawyers and judges to understand the formal law and its language. The rules of the law focus more on form and authority rather than on morality and social context.43 Thus, legal reasoning and legal analysis are quite rule oriented. As Frederick Schauer, a legal scholar, noted, “Reasoning with rules is perhaps the most common image of what lawyers and judges do.”44


In addition to the careful use of language and a very specific analytical approach to problem solving, legal reasoning also requires the use of a certain process or procedure. That is, how decisions are made is often as important as what decisions are made. Legal analysis also includes a great deal of reasoning by analogy. And because American legal reasoning takes place in a common law legal system, the legal rules are often discovered by analyzing the precedents of appropriate appellate courts. Since judges are lawyers first, it is no accident that judges learn to “think like lawyers” in law school.45 In addition, they must also learn to “think like judges,” which means learning to act as a neutral arbiter between lawyers who are advocating for the interests of their clients. Therefore, legal reasoning involves careful use of language in a rule- and process-oriented analytical framework. (Chapter 4 covers law school and the legal profession in more detail.)


Decision Making According to the Law


American courts are independent decision makers. In part, this means that other political actors cannot dictate the legal rulings of judges. Justice Stephen G. Breyer, among others, has argued that judicial independence has its foundation in decision making according to the law, meaning that judges must follow specific sources of law and legal procedures when they make their decisions.46 As mentioned earlier in the chapter, one key aspect of legal reasoning is the reliance on precedent. So although our federal courts are extremely independent and thus free from almost all forms of political control, they still must use legal analysis and the precedents of higher courts. In other words, judges are really only constrained in their decision making by legal reasoning and legal analysis.


The more Americans learn about the unique form of legal reasoning used by the courts, the more public support for the judiciary increases. One study argues that the general public increases their support for the courts when the judges anchor their decisions in legal values and symbols rather than in political ones.47 Knowledge of how the courts make their decisions produces an understanding of the distinctive role of the judiciary in the American political system, reinforcing the view that courts are different. This study concludes, “[Courts] are different, and they are special, and they are therefore worthy of esteem.”48


TYPES OF COURT CASES


Now that we have established a broad understanding of the roots of our judicial system, its position within the larger political landscape, and how our judges make decisions, let us take a look at the types of disputes that our courts typically handle. These disputes can be divided into several categories: criminal cases, civil cases, constitutional cases, and administrative law cases.


A crime is a wrong against society. In our country, the courts are the only institution with the power to punish criminals. These punishments can include, among other things, fines paid to the government, a prison sentence, or even death in certain cases. In a criminal court case, the prosecutor is the lawyer who represents the interests of society and argues against the defendant, who is represented by his or her own lawyer. The criminal defendant is the individual accused of the crime. The prosecutor must prove the defendant’s guilt beyond a reasonable doubt. The way criminal cases are named—for example, People v. Defendant, State v. Defendant, Commonwealth v. Defendant, United States v. Defendant—indicate that the defendant is accused of breaking society’s legal rules. The vast majority of crimes in the United States are based on state law, but there are also a smaller number of crimes that fall under laws enacted by the U.S. Congress. Both state and federal statutes spell out the specifics of a crime in our society and provide a range of possible punishments, but only judges can actually impose a criminal sentence on a particular defendant. The only exception is that the death penalty must be imposed by a jury. Under most circumstances, the prosecutor cannot appeal a trial court’s finding that the defendant is not guilty. (For more about the criminal process in the United States, see Chapter 5.)


Civil cases in the United States involve wrongs between individuals broadly defined. The plaintiff is the one who files the civil lawsuit, while the defendant must defend it. Thus, a civil case could be Smith v. Smith (perhaps a divorce case), Smith v. Jones (perhaps a real property dispute), Smith v. the U.S. Postal Service (perhaps for a car accident with a postal truck), or Smith v. Multinational Corporation (perhaps a contract dispute or even an employment lawsuit). The case could also be Netscape v. Microsoft (perhaps an anti-trust case or a patent dispute). Some of these civil cases, such as divorces or probating a will, require a judge’s signature in order to finalize the case. For other civil suits, the courts are available to help settle the dispute when alternatives fail. Courts also provide a neutral judge trained in the law who can help find the most just remedy to the dispute. Generally the plaintiff must prove a civil case by a preponderance of the evidence or perhaps by a higher standard known as clear and convincing evidence. If one were to use the scales of justice as a metaphor, a preponderance of evidence would tip the scales just a little in one direction, while clear and convincing evidence would tip the scales further. However, both burdens of proof used in civil cases are much less difficult to meet than the standard of guilt beyond a reasonable doubt, which prosecutors must prove in a criminal case. (See Chapter 6 for more on civil lawsuits.)


Administrative law cases require the courts to review the decisions made by governmental bureaucratic agencies to make sure that these decisions follow the proper processes and procedures. The interactions between courts and bureaucratic agencies in the executive branch of government will be discussed in more detail in Chapter 12. Constitutional interpretation are those in which the courts interpret the U.S. Constitution or the various state constitutions. The United States does not have separate courts for constitutional cases, as do the French and the Germans; rather, constitutional issues can arise in criminal, civil, and administrative law disputes handled by the regular courts in the United States.


PURPOSES OF COURTS IN THE UNITED STATES


The prior discussion of the various types of cases hinted at some of the purposes of the courts in our nation. American courts can resolve disputes among individuals or groups, modify behavior, protect the rights of individuals, and make public policy. Courts can punish crimes. They can also serve as umpires in the disputes between Congress and the president, or between the federal government and the states. In general, courts resolve disputes in our society through their interpretations of multiple sources of law. Donald Kommers, a judicial politics scholar, nicely summed up the roles that courts play in the United States by noting, “From the nation’s founding until today, courts have been a mainstay of American democracy. They settle legal conflicts between private parties, protect the legal rights of citizens generally, and supervise the administration of ordinary law.”49 Courts therefore serve a variety of purposes in our nation.


Courts as Policy Makers


One clear function of the courts in the United States is to make public policy, which renders them different from courts in many societies. This is often done through the courts’ use of their power of judicial review. Judicial review is the power of the courts to determine the constitutionality of the actions of other political actors such as Congress, the president, the bureaucracy, or the states. By interpreting the U.S. Constitution and other sources of law, courts in the United States make many public policies that would be made legislatively or bureaucratically in other nations. For example, using its power of judicial review, the U.S. Supreme Court has handed down a variety of decisions that result in a specific public policy outcome, such as the right of women to choose to have an abortion (Roe v. Wade, 1973) or the principle that legislative districts must be almost precisely equal in population (Baker v. Carr, 1962). The U.S. Supreme Court has declared that there is an individual right to privacy that the government cannot infringe upon (Griswold v. Connecticut, 1965) and decreed that burning the American flag as a form of political protest cannot be criminalized (Texas v. Johnson, 1989). The U.S. Supreme Court outlawed discrimination by race in our public schools through its power of judicial review (Brown v. Board of Education, 1954), while state supreme courts in Massachusetts and Iowa, among others, have interpreted their state constitutions to require that same-sex marriages be allowed. In addition to making public policy, some also argue that the courts should protect the interests of political minorities that cannot or will not be protected in the more majoritarian institutions of government such as the legislative and executive branches.


In some ways this power of judicial review is uniquely American, although courts in other societies are beginning to exercise this great power with increasing frequency.50 Technically courts in the United Kingdom and New Zealand do not have the power of judicial review at all,51 and courts in Canada only formally received this power with the enactment of the Charter of Rights and Freedoms in 1982. However, since that date the Canadian courts have been quite activist in using their power of judicial review.52 The noticeable difference between judicial review in Canada and the United States is that legislative bodies in Canada can vote to maintain a statute in effect even if the courts have declared it to be unconstitutional.53 The Canadians refer to this as the “notwithstanding” power of the provinces. The German Constitutional Court also utilizes a form of judicial review,54 as do constitutional courts in various other societies.55 Almost no courts elsewhere in the world have used their power of judicial review and its resulting policy-making ability to the extent that they are utilized in the United States. While American judges certainly make public policy to a greater degree than most of their international colleagues, they must nevertheless do so through the lens of legal reasoning and legal analysis. When considering the power of judicial review, most Americans think only of the decisions of the U.S. Supreme Court. But the fact is that all regular courts in the United States can exercise the power of judicial review. For example, after voters in California outlawed same-sex marriage in Proposition 8, a federal trial court in California declared that action to be unconstitutional. For complex procedural reasons, the U.S. Supreme Court allowed the trial court’s decision to become law in California. Same sex-marriages resumed in that state in 2013.


Dispute Resolution and Behavior Modification


Trial court decisions may illustrate other purposes of the courts. All changes in legal status must have a judge’s order for the change to be implemented. For example, one cannot get a divorce without a judge’s decree, nor can one change the status of a child’s legal custody or an individual change his or her legal name without a court order. Changes in property ownership after a person’s death or changes in real property boundaries also require a judge’s order. Most other civil disputes do not require a judge to settle the dispute, although the courts are available when alternative dispute resolution mechanisms do not resolve the conflict. Courts also serve as institutions that encourage behavior modification for the parties involved and/or for the broader American public. Punitive damages awarded in civil cases often have the effect of modifying the behavior of similar parties in the future.


Civil cases serve a variety of other purposes as well. For example, no capitalist society can function without clear and consistent rules of contract law. Courts must decide which contracts are enforceable and what legal remedies are available when contract bargains are breached. Courts also must protect the public from potential bargains that violate public policy and are thus considered unenforceable.56 In addition, inventors need predictable patent and other intellectual property rules. Buyers and sellers of real estate need predictable real property laws. Civil cases can also be key tools for modernizing rules and procedures within bureaucratic agencies such as local police forces or municipal agencies that install and maintain playground equipment in local parks.57 Occasionally when Congress and the state legislatures refuse to enact legislation on a specific topic because their members see it as being politically unpopular, the problem gets passed on to the courts, where judges find ways to solve the issue on a case-by-case basis.58 For example, when anti-smoking activists could not convince Congress to pass tough anti-tobacco laws, they turned instead to a series of civil lawsuits to get rulings that they felt would better protect public health.59


The outcome of a particular civil case is important to the parties to the lawsuit, but the collective decisions in these civil cases can create important public policy results and can even help inform legislators what changes need to be made to various laws. In other words, “the accumulation of similar individual decisions defines policy just as much as one major decision [does].”60 Civil cases help settle individual disputes, but, taken together, rulings in civil cases are another way that American courts make important public policy decisions.


Judges as Umpires Among Institutions


Another purpose of the courts is to serve as a referee between the other institutions of government, thus preventing any single political actor from gaining too much power in our nation. Some constitutionally based court decisions fall into this category. This judicial role of umpire is part of the separation of powers theory in the United States.61 The concept of separation of powers means that governmental power is divided into distinct and separate functions, known as the executive, legislative, and judicial branches of government. Under the traditional notion of separation of powers, each branch of government has its own particular job to do. Our system of government is further complicated by the fact that we are a federal system, with distinct state and federal governments. Federalism is the division of power between the national government and the regional governments (in the United States, these are states), with the national government being supreme. In short, the United States has both a federal court system and fifty-one state court systems sharing the same geographical space, and it has separation of powers at both the federal and state levels. (I say that there are fifty-one state court systems because the local courts in the District of Columbia function just like a state court system for these purposes.)


One of the major duties of the judiciary is to help settle disputes between the legislative and executive branches of the federal government and between different levels of government, including disputes between the federal government and the states.62 Because courts use legal reasoning in their decision-making process, judges carry out a special function in our democracy, often acting as a counterbalance to other governmental actors.63 In order to serve as an umpire in these potential conflicts between other institutions of government, the courts must remain free from the control of any political actors. This is known as judicial independence, meaning that courts must be able to make their decisions without interference by the other branches and without fear that other political actors will directly retaliate against the judges because of their legal decisions. A competing value is judicial accountability, meaning that the courts and judges should be accountable to the voters. In general, our federal court system promotes the value of judicial independence, while most state court judicial selection systems promote the principle of judicial accountability. More details about the concepts of judicial independence and judicial accountability can be found in the discussion of judicial selection methods in Chapter 3.


The role of the courts in these institutional disputes can sometimes get quite messy, even though the courts are an independent third branch of government charged in part with serving as the umpire in these inter-institutional conflicts. The day-to-day workings of the separation of powers concept in the United States are not simplistic or clear-cut.64 Instead of a simple and straightforward separation of powers, we in the United States have “separated institutions sharing powers.”65 In addition, federalism issues in our nation can become extremely complex.66 We even fought the bloody Civil War in part over competing notions of federalism. Thus, the courts often come into conflict with other political actors in their role as umpire of separation of powers and federalism cases.


Some would argue, however, that these almost constant institutional conflicts are beneficial for our society in the long run. Robert Katzmann, a former professor who is now a federal judge on the U.S. Court of Appeals for the Second Circuit, spent a great deal of his academic career examining the interactions between the courts and the other branches. Katzmann argues, “Governance in the United States is a process of interaction among institutions—legislative, executive, and judicial—with separate and sometimes clashing structures, purposes, and interests. The Founders envisioned that constructive tension among those institutions would not only preserve liberty but would also promote the public good.”67


FURTHER THOUGHTS ON THE POWER OF JUDICIAL REVIEW


As mentioned earlier in the chapter, judicial review means the power of the courts to determine the constitutionality of the actions of other political actors, including Congress, the president, the federal bureaucracy, and the states. In interpreting the Constitution, the courts also serve as a check on the power of other political actors. In addition to being part of the common law family of legal systems, all the regular American courts have the tool of judicial review at their disposal, thus making our courts very powerful indeed. As Tocqueville noted, “Restricted within its limits, the power granted to American courts to pronounce on the constitutionality of laws is yet one of the most powerful barriers ever erected against the tyranny of political assemblies.”68


Although the U.S. Constitution is silent on which body should interpret its provisions, in Marbury v. Madison (1803) the Supreme Court of the United States decided that it should be the primary interpreter of the Constitution, adopting the power of judicial review. The Court’s decision in Marbury is consistent with Alexander Hamilton’s views as he stated them in Federalist No. 78. The Federalist Papers were written by Alexander Hamilton, James Madison, and John Jay to persuade the states to ratify the U.S. Constitution. Federalist No. 78 argues that the new federal courts would have the power of judicial review. In arguing for the ratification of the new Constitution, Hamilton wrote, “No legislative act, therefore, contrary to the Constitution can be valid. . . . The interpretation of the laws is the proper and peculiar province of the courts. A constitution is, in fact, and must be regarded by the judges as a fundamental law.” Certainly almost all Americans agree today that all of the regular courts in the country have the power to determine the constitutionality of the actions of other political actors, including Congress, the president, the bureaucracy, and the states.


Originalism or a Living Constitution


However, scholars and judges often disagree about how the Constitution should be interpreted when courts exercise their power of judicial review. One clear debate is between those who advocate for an originalist approach to constitutional interpretation and those who see the Constitution as a living document whose interpretation must change as the society evolves. A third group is the pragmatists, who utilize more of a case-by-case approach to constitutional interpretation.


Originalism is the belief that the Constitution should be interpreted as the Framers intended. It is somewhat similar to an approach that says that the words of the Constitution should be read literally. These approaches are often collectively called strict constructionism or literalism.69 That is, the meaning of the Constitution is fixed by the intent of the Framers.70 Originalists therefore see the Constitution as a binding contract whose principles can be changed only by constitutional amendment, not through judicial interpretation. One of the founders of the current originalism movement was Edwin Meese III, the U.S. attorney general during the Reagan Administration. In advocating an originalist or literalist interpretation of the Constitution, Attorney General Meese stated, “We know that those who framed the Constitution chose their words carefully. They debated at great length the minutest points. The language they chose meant something.”71 The core of originalism is the belief that fidelity to the original understanding of the Constitution should constrain contemporary judges. Originalists claim that judges need neutral, objective criteria in order to make legitimate decisions that the people will respect, and that the Framers’ intent provides those neutral criteria. As Meese explained, “The great genius of the constitutional blueprint is found in its creation and respect for spheres of authority and the limits it places on governmental power.”72 For originalists, the main way to promote the rule of law is to prevent judges from reading into the Constitution their own personal political philosophies. As Steven Calabresi, the co-founder of the Federalist Society (a group of conservative judges, law professors, law students, and others who promote originalism), wrote, “There is no liberal or conservative meaning of the text of the Constitution; there is only a right meaning and a wrong meaning.”73 Originalism, according to its advocates, ensures that judges choose the right meaning of the Constitution.


Justice Antonin Scalia has often been considered one of the leading proponents of originalism, even though he claims his approach is more nuanced than that of most originalists and he openly rejects the literalist label. Justice Scalia has written, “Twenty years ago, when I joined the Supreme Court, I was the only originalist among its members.”74 Today, most commentators would count at least four originalists on the Court. Justice Scalia has often said that the Constitution is dead—that is, its meaning cannot change over time.75 In arguing for originalism, Justice Scalia wrote, “Our manner of interpreting the Constitution is to begin with the text, and to give that text the meaning that it bore when it was adopted by the people.”76 Thus, in the eyes of Justice Scalia and other originalists, the original intent of the Framers is almost sacred. Justice Scalia argues that, unless courts interpret the Constitution according to the intent of the Framers, unelected federal judges will improperly impose their own personal policy preferences on our society.77 And this is exactly what has happened, according to Justice Scalia. He notes, “So it is literally true, and I don’t think this is an exaggeration, that the Court has essentially liberated itself from the text of the Constitution, from the text, and even from the traditions of the American people.”78 For originalists, the cure for this constitutional ill is originalism. As Justice Scalia has stated, “Originalism seems to me more compatible with the nature and purpose of a Constitution in a democratic system.”79 In short, originalists want to restrain the power and influence of federal judges, who are appointed for life, and prevent them from imposing their own values and ideologies on the American public through judicial fiat, or decree.


Justices William J. Brennan and Thurgood Marshall were among the chief proponents of a competing approach, often known as the living Constitution theory, which holds that the Constitution is a living and changing document that judges should interpret and reinterpret with a modern eye. That is, constitutional interpretation must evolve as the society evolves. They believed that current judges cannot know the intent of the Framers, in part, because a collective group cannot have a single intent. They also argued that judges should use their expertise to produce justice in a particular case, regardless of how the Constitution had been interpreted in the past. Justice Brennan was a strong critic of originalism, and of it he said:


In truth it is little more than arrogance cloaked as humility. It is arrogant to pretend that from our vantage we can gauge accurately the intent of the Framers on application of principle to specific, contemporary questions. [ . . . ] For the genius of the Constitution rests not in any static meaning it might have had in a world that is dead and gone, but in the adaptability of its great principles to cope with current problems and current needs. What the constitutional fundamentals meant to the wisdom of other times cannot be their measure to the vision of our time.80


Justice Marshall took a similar approach. Being the first African American to serve on the Supreme Court, he was especially sensitive to how the Framers treated people of color. He did not approve of the way the original Constitution handled the issues of slavery and constitutional rights for people of African descent. In a 1987 speech, Justice Marshall declared, “I do not believe that the meaning of the Constitution was forever ‘fixed’ at the Philadelphia Convention. Nor do I find the wisdom, foresight, and sense of justice exhibited by the framers particularly profound.”81 Justices Brennan and Marshall believed that the Constitution should be interpreted in such a way as to protect the most vulnerable in our society.


One of the contemporary examples of the living Constitution concept is when the Supreme Court uses the term “evolving standards of decency” to interpret the Eighth Amendment’s ban on cruel and unusual punishments. The phrase was first used in Trop v. Dulles (1958), where the Court ruled that it was unconstitutional for the government to revoke the citizenship of a U.S. citizen as a punishment for a crime. In that case, the majority opinion stated that “the words of the [Eighth] Amendment are not precise, and that their scope is not static. The Amendment must draw its meaning from the evolving standards of decency that mark the progress of a maturing society.”82 The Court again used the phrase “evolving standards of decency” in Atkins v. Virginia (2002), where it declared that the mentally disabled cannot be executed under the Eighth Amendment.83 This phrase was also used in Roper v. Simmons (2005), where the Supreme Court declared it unconstitutional to execute defendants who were juveniles when they committed the crime.84 An even stronger statement of the living Constitution doctrine came in Justice John Paul Stevens’s concurrence in Roper. He wrote:


Perhaps even more important than our specific holding today is our reaffirmation of the basic principle that informs the Court’s interpretation of the Eighth Amendment. If the meaning of that Amendment had been frozen when it was originally drafted, it would impose no impediment to the execution of 7-year-old children today. The evolving standards of decency that have driven our construction of this critically important part of the Bill of Rights foreclose any such reading of the Amendment. In the best tradition of the common law, the pace of that evolution is a matter for continuing debate; but that our understanding of the Constitution does change from time to time has been settled since John Marshall breathed life into its text. If great lawyers of his day—Alexander Hamilton, for example—were sitting with us today, I would expect them to join Justice Kennedy’s opinion for the Court.85


In a similar fashion to the Living Constitutionalists, but promoting a third approach, Justice Stephen Breyer argues that judges should be pragmatic in their interpretations of the Constitution: “The Court should reject approaches to interpreting the Constitution that consider the document’s scope and application as fixed at the moment of framing. Rather, the Court should regard the Constitution as containing unwavering values that must be applied flexibly to ever-changing circumstances.”86 Thus, Justice Breyer advocates a pragmatic judicial approach that “hesitates to rely on any single theory or grand view of law, of interpretation, or of the Constitution.”87 Judge Richard Posner of the U.S. Court of Appeals for the Seventh Circuit is a prolific writer and commentator on the law, as well as being a judge. Although he is much more conservative than Justice Breyer, Judge Posner also advocates a pragmatic approach to legal questions, stating, “The word that best describes the average American judge at all levels of our judicial hierarchies and yields the greatest insight into his behavior is ‘pragmatist.’”88 Scholars who promote a more pragmatic reading of the Constitution are usually critical of originalism. They often note that the literal wording of the Constitution or the intent of the Framers provides very little guidance about how to decide particular cases.89 Many contemporary judges are pragmatists because they routinely consider policy, the principles behind the law, and the law’s consequences in their decisions.90


In this debate, we should be cautious about several things. First, among the justices who claim that they are properly interpreting the intent of the Framers are many who strongly disagree with one another about what that intent might be. For example, in District of Columbia v. Heller (2008), both the majority opinion and the dissent forcefully claimed that they were properly interpreting the intent of the Framers in writing the Second Amendment. This case involved the District of Columbia’s very tough gun control law, which the majority declared unconstitutional because it violated an individual’s right to bear arms. The dissenting justices would have upheld the gun control law because they believed the Framers intended the Second Amendment to protect only the state’s collective right to have an armed militia (known today as a national guard).


Second, many judges who use the rhetoric of originalism are in fact acting and voting in the manner of a judicial activist, a concept discussed in more detail below.91 This often occurs when judges use the language of original intent to declare a statute or a government official’s action unconstitutional. Third, ideological considerations may often outweigh a justice’s preferred philosophy of decision making. In fact, several studies92 have found that for many justices, “commitment to an ideological direction was far stronger than commitment to a mode of constitutional interpretation.”93 Thus, we must look beyond the words of judges to see how they are actually using their power of judicial review.


Judicial Activism Versus Judicial Restraint


Although there is widespread agreement that American courts now have the power of judicial review, there is far less agreement on how judges should use this immense power. There are two main competing judicial philosophies that judges use to help guide them in their use of their power of judicial review—judicial activism and judicial restraint. There is a great deal of debate in the academic community on the precise definitions of these philosophies. Although the dispute between originalism and the concept of a living Constitution forms part of the basis for these competing judicial philosophies, the debate between judicial activists and judicial restraintists is much broader than that more narrow interpretive approach.


Judicial activism is especially hard to define analytically because many people attach the label to any court decisions with which they disagree.94 Thus, judicial activism can be a loaded term that has multiple meanings and politicized connotations, especially as used by politicians.95 This book, however, will use the terms judicial activism and judicial restraint in a more analytical and academic sense, which can and often does differ from the way the terms may be used in broader political debates. While some would argue that the definition of judicial activism should include situations where the Supreme Court and other appellate judges overturn existing precedent, I think we should instead define these terms according to the relationship between the courts and other actors. Therefore, I think judicial activism and restraint should be defined not according to what judges say, but in terms of what they actually do.


There are three parts to our definition of judicial activism. First, activist judges tend to interpret the U.S. Constitution as a living and changing document that needs to be reinterpreted as society evolves. While they might use the language of originalism, their actions in updating the meaning of the Constitution speak louder than their rhetoric. Second, judicial activists see making public policy as a natural part of the purpose of the courts in our nation. Third, activist judges tend to be quite willing to declare the actions of other political actors to be unconstitutional. Thus, judicial activism typically occurs when judges make decisions that promote justice in alignment with a changing society, and when a court declares something to be unconstitutional.


Although activists can be either liberal or conservative, most commentators today first think of liberal judicial activism. Examples of famous liberal activist decisions include Brown v. Board of Education (1954), which declared racial segregation in public schools to be unconstitutional; Miranda v. Arizona (1966), which requires police to read criminal defendants their rights at the point of arrest; Roe v. Wade (1973), which declared unconstitutional fifty state abortion laws; and Texas v. Johnson (1989), which declared unconstitutional laws prohibiting the burning of the American flag as a form of political protest.


Judicial restraint, on the other hand, uses the opposite approach. Restraintists are uncomfortable with judges’ immense power of judicial review. They want to restrict the circumstances under which judges may actually use this power. Thus, restraintists tend to believe that the Constitution should be interpreted only as the Framers intended. Second, judicial restraintists believe that the courts should not be policy makers but instead should make only purely legal decisions, much like the courts in the United Kingdom. Finally, restraintists do not often exercise their power of judicial review, instead deferring to the decisions of the elected branches of government. Therefore, judicial restraint occurs whenever a court upholds the constitutionality of the actions of other governmental actors. Some recent examples of judicial restraint are Bowers v. Hardwick (1986), where the Supreme Court refused to declare Georgia’s anti-sodomy law to be unconstitutional, and Gonzales v. Carhart (2007), where the Supreme Court upheld a federal law banning the use of a late-term abortion technique known by its opponents as partial-birth abortion. Another example of judicial restraint was National Federation of Independent Business v. Sebelius (2012), where the Supreme Court upheld as constitutional most of President Obama’s Affordable Care Act (see Chapter 10 for more details about this case).


As mentioned earlier, the differences between judicial activism and judicial restraint do not break along strictly ideological lines. From the late 1800s until 1936, the Supreme Court was dominated by conservative judicial activists, who prevented most regulation of economic activities in the United States by reading an unyielding right to contract into the Fourteenth Amendment.96 The Warren Court of the 1950s and 1960s was clearly dominated by liberal judicial activists, who saw the role of the Supreme Court as protecting the most vulnerable political minorities in our society.97 Today, the Supreme Court hands down both liberal activist decisions and conservative activist ones, depending on the issue.98 As one influential scholar has argued, the Supreme Court under Chief Justice William Rehnquist in the 1990s and early 2000s was the most activist Court in history because it issued many liberal activist decisions and many conservative activist decisions.99


Today, even some conservatives—specifically those who want courts to have a smaller role in deciding controversial national issues—are upset by the recent trend of conservative judicial activism on the Supreme Court.100 Many of Justice Scalia’s critics, for example, believe that his voting behavior in reality reflects conservative activism despite his rhetoric in favor of originalism.101 The Tea Party movement in the United States seems to advocate for an extreme version of judicial restraint. As scholars Theda Skocpol and Vanessa Williamson have written, “A tour of Tea Party websites around the country quickly reveals widespread determination to restore twenty-first century U.S. government to the Constitutional principles articulated by the eighteenth-century Founding Fathers.”102 These scholars continue, “A persistent refrain in Tea Party circles is the scorn for politicians who fail to show suitable reverence for, and detailed mastery of, America’s founding documents.”103 Examples of recent liberal activist decisions include Lawrence v. Texas (2003), which declared the Texas anti-sodomy statute unconstitutional and overturned the Court’s previous decision in Bowers, and Miller v. Alabama (2012), which declared unconstitutional mandatory life sentences without parole for juvenile offenders. Some examples of recent conservative activist decisions include Citizens United v. Federal Election Commission (2010), which declared unconstitutional federal statutory limits on the amount of money corporations and unions could spend on political campaigns, and District of Columbia v. Heller (2008), which declared unconstitutional the gun control laws in D.C. because the majority decided that the Second Amendment provides for an individual right to own guns.


Governance as Dialogue


The concepts of judicial review, judicial activism, and judicial restraint all lead to the question of what the proper role of the Supreme Court in the American political system should be. The Governance as Dialogue movement argues that the Supreme Court is not the last word on interpreting the Constitution but instead is part of a continuing inter-institutional conversation. Therefore, the meaning of the Constitution is eventually determined by a continuing discussion among various political actors and institutions. As one research study concluded, “American political institutions by design are inextricably linked in a continuing dialogue.”104 Some scholars have argued that public policy making in this country is a “dynamic process” in which “issues recur.”105 Justice Ruth Bader Ginsburg has stated that constitutional interpretation often requires courts to enter into “a continuing dialogue with other branches of government, the States, or the private sector.”106 As Justice Robert H. Jackson argued more than fifty years ago, “No sound assessment of our Supreme Court can treat it as an isolated, self-sustaining, or self-sufficient institution. It is a unit of a complex, interdependent scheme of government from which it cannot be severed.”107 Thus, the Governance as Dialogue movement looks at how all the institutions of government interact and negotiate the meaning of the Constitution. As one member of Congress told me in an interview, “The relationship between Congress and the courts involves a continuous back and forth between us and the courts. In other words, it is a complex dialogue among equal branches always jockeying for power.”108


Unlike the other political actors taking part in the continuing conversation or dialogue about the meaning of the Constitution, the courts bring a unique voice to the table because judges must justify their decisions using legal reasoning and legal analysis. Therefore, the Supreme Court should be part of this continuing inter-institutional dialogue about the meaning of the Constitution. This book is written very much in the spirit of the Governance as Dialogue approach.


OUTLINE OF THE REMAINDER OF THE BOOK


This first chapter of this text has examined the functions and purposes of courts in American society, our common law roots, the sources of law our judges use, and the basics of legal analysis. It has also presented some basic vocabulary that is essential to an understanding of judicial politics. Chapter 2 is devoted to exploring the structure of American courts. The next section of the book, Chapters 3 and 4, will examine in more detail the role of lawyers and judges, who are crucial players in the judicial system, as well as both the state and federal judicial selection processes. Chapters 5 and 6 will look at the role of trial courts, first in criminal cases and then in civil cases. Chapters 7 and 8 will consider the policy-making role of appellate courts and how political scientists study judicial decision making on these courts.


The last half of the book will examine the interactions between courts and other political actors, beginning in Chapter 9 with the interactions between the courts and interest groups, the media, and the general public. Chapters 10, 11, and 12 look at the interactions between courts and legislatures, courts and presidents or governors, and courts and bureaucratic agencies. The final chapter examines the interactions between courts in the United States with courts abroad. The goal of the entire book is to give the reader a better understanding of judicial politics in the United States.
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CHAPTER


Structure of Courts in the United States


This chapter will examine the structure of the third branch of government at both the federal and state levels in the United States. The federal court and state court systems have overlapping jurisdictions and share the same geographical space, though of course the state courts are really fifty-one separate court systems defined by individual state constitutions and state statutes (the District of Columbia courts function like a state court system for these purposes, even though the District is not a state with all of the concomitant rights and privileges). We begin with a discussion of the general differences between trial courts and appellate courts. Then we will turn to a discussion of some of the differences between the structure of the federal courts and the state courts. The chapter will conclude with a discussion of the limits of federal jurisdiction because the state courts can, and do, hear many more cases than the federal courts.


Before we dive into the differences between trial courts and appellate courts, we should start with a discussion of the concept of jurisdiction. In this context, jurisdiction means the power or authority of a court to hear a certain type of case. Jurisdiction can be vertical, meaning that a lower court must decide a case before a higher court can review that decision. Jurisdiction can also be horizontal, meaning that some courts can only hear cases regarding certain subject matters. These are often referred to as limited jurisdiction courts. For example, in some states, housing courts can only hear cases regarding landlord-tenant issues. Juvenile courts in most states can only hear cases regarding delinquency, neglect and abuse of children, or child custody issues. At the federal level, the U.S. Court of Federal Claims will only hear monetary claims against the federal government, the U.S. Tax Court only hears certain federal tax cases, and the Foreign Intelligence Surveillance Court will only grant warrants for intelligence surveillance. General jurisdiction courts can hear a wide variety of criminal, civil, and administrative law cases. All of the regular federal courts and many state courts are courts of general jurisdiction.


Jurisdiction can also be geographical, meaning that courts can only hear cases within a certain geographical boundary. For example, the Municipal Court of Boston can only hear certain types of disputes arising within the city limits. Thus, the term jurisdiction can also be used as a synonym for venue, meaning the geographical area over which the court has the authority to hear cases. The state court systems generally have open jurisdiction, meaning that almost all cases can be filed in some specific court in the state, while the jurisdiction for federal courts is limited by federal statutes. Only cases that meet at least one of the four current tests for federal jurisdiction can be heard in federal trial courts; this will be addressed in more detail toward the end of the chapter. Jurisdiction questions clearly affect whether a certain case can be heard in a federal court, in a state court, or in either court system.


TRIAL COURTS VERSUS APPELLATE COURTS


In this section, we will discuss the specific characteristics of trial courts and appellate courts, as well as the differences between the two. Figure 2.1 shows the general organization of the contemporary federal and state court systems, as well as the relationship between those two systems. Because each state structures its own court system according to its own constitution and statutes, Figure 2.1 assumes a simplified generic state court system organization, consisting of state supreme courts at the top, followed by state appellate courts, and then state trial courts. Some states have very complicated court systems, while others are quite simple in their organization, as will be discussed in more detail later in this chapter. The U.S. district courts, the U.S. courts of appeals, and the U.S. Supreme Court are the three courts in the federal court system.


Trial Courts and Questions of Fact


Cases and litigants enter all the court systems through the trial courts. In Figure 2.1, the trial courts are the bottom row on both the federal and state sides of the chart (federal trial courts are known as U.S. district courts). In many parts of the world these trial courts are called “courts of first instance.” American trials are public events, open to the press and to the general public. In the United States, trial courts in both the federal and state systems usually use a single judge to hear a case. In rare circumstances, a U.S. district court may use a three-judge panel to hear a case if such a panel is required by a federal statute for a specific type of lawsuit, such as certain civil rights cases.1


FIGURE 2.1 The State and Federal Court Systems in the United States
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Note: While state supreme courts are the highest interpreters of pure issues of state law, these state courts must follow the precedents handed down by the U.S. Supreme Court. Thus, the state supreme courts are listed below the U.S. Supreme Court because they are considered lower courts for precedential purposes.


At a civil or criminal trial, each party is represented by its own attorneys. The lawyers examine witnesses and present evidence in order to assist the court in determining the facts of the dispute or crime. The lawyers present the facts in the most favorable light for their clients, and the jury (if there is one) determines whose presentation of the facts is most correct. If there is no jury, then the judge hands down the verdict in the case, that is, the decision of which side’s presentation of facts serves as the legal outcome for the dispute. In other words, the verdict announces who wins and who loses, based on the facts the jury or the judge believe to be true. In a criminal case, after a guilty verdict the judge also hands down the sentence because criminal sentencing is a matter of law handled by the judge in almost all criminal cases except capital punishment cases. In a capital punishment case, the jury first decides the verdict, and then, after hearing more evidence relevant to the sentencing phase, the jury determines if the convicted defendant should receive the death penalty or life imprisonment.2 (See Chapter 5 for more on the criminal justice system.)


The main purpose of trial courts, therefore, is to determine questions of fact. The judge is responsible for determining any questions of law (defined below), as well as questions of fact if there is no jury. But if there is a jury present, then it is solely the jury’s responsibility to determine questions of fact. In most states, the judge gives the jury instructions that limit the jurors’ deliberations to the facts of the case.3 When focusing on questions of fact, trial courts are only concerned about the specific case before them. The loser at trial has the right to appeal the decision to a first-level appellate court. The only exception is that the prosecutor in a criminal case generally cannot appeal a finding of not guilty.


Appellate Courts and Questions of Law


Appellate courts are where appeals are filed. In Figure 2.1, the trial courts are at the bottom of both sides of the chart. All the courts above the trial courts in the chart are appellate courts. There may be multiple appellate courts in any given court system.


Lawyers communicate their appeals in writing to appellate courts, and appellate courts issue their decisions in written opinions. In three-tier court systems, the loser at the lower appellate court can then appeal to a higher appellate court. Some appellate courts have a mandatory docket, meaning that they must hear every appeal filed with them. This is true of all first-level appellate courts, including the U.S. courts of appeals and many state intermediate appeals courts. The U.S. Supreme Court, however, has a discretionary docket, meaning that it decides which appeals to hear and which ones to reject. Some state supreme courts also have a discretionary docket. The U.S. Supreme Court is the highest appellate court in the country, and its decisions serve as binding precedent for all lower federal and state courts. The U.S. Supreme Court only accepts about 2 percent of the more than ten thousand appeals presented to it each year for full argument.


The state supreme courts are the highest interpreters of state constitutions and of matters that are purely issues of state law. For example, when the Massachusetts Supreme Judicial Court declared that the state constitution provided the right of same-sex marriage, that case was not heard by the U.S. Supreme Court because there was deemed to be no federal issue in that case. Thus, the Massachusetts Supreme Judicial Court was the last word on the issue of same-sex marriage under its state constitutional provisions. (See Chapter 7 for more details about the appellate court process.)


Appellate courts serve a variety of purposes. One purpose of all appellate courts in the United States is to correct errors of law at trial.4 Although appellate courts in the United States generally accept the facts as determined at the trial in the lower-level trial courts, they review the legal rulings made by the trial courts to determine if the trial judges have correctly applied the law to the facts of the case.5 In other words, the appellate courts make sure that the trial judge did not misinterpret the law. Every litigant has the right to at least one appeal in order to make sure that there were no legal errors at trial. The error correction function of appellate courts also ensures that the law is being applied consistently across all courts and judges.


A second purpose of appellate courts is to answer questions of law. Questions of law are much broader than questions of fact and are issues that will arise in other future cases. In order to answer the questions of law before them, appellate courts must interpret multiple sources of law, such as constitutions, statutes, and agency decisions. The court’s answer to a question of law, and especially the reasoning for that answer, is what is known as precedent (a concept you might recall from Chapter 1). When appellate courts answer questions of law, they set precedent for all future cases in the courts below them.


Let us look at an example of questions of fact and questions of law that occurred in the same case. In the original O. J. Simpson criminal trial in California in 1995, the main question of fact in the case was whether or not Simpson had actually killed his former wife and her boyfriend. Part of the evidence in the case involved a bloody glove that was thought to have been used during the murders. The police and prosecutors argued that Simpson left the bloody glove at the crime scene. The question of fact here was fairly simple—did the glove actually belong to Simpson? In the words of Simpson’s defense lawyer, Johnnie L. Cochran, “If it doesn’t fit, then you must acquit.”


The questions of law were more complicated in this case, regarding in part whether DNA evidence should be admissible in any court. The question of law was whether technology had advanced to the point where DNA evidence was trustworthy and reliable enough for use at trial. The Simpson trial was interrupted because the law regarding this issue was unclear at the time. The Supreme Court of California then decided that DNA evidence was scientifically reliable and therefore could be used as evidence at trial. This is a question of law because the decision of the California Supreme Court was binding precedent for all lower courts in the state and applied to all future cases, including the O. J. Simpson murder trial. Although the California Supreme Court’s decision was not binding precedent for other courts in other jurisdictions, almost every state and federal court soon followed the California court’s decision that DNA evidence is trustworthy enough to be admitted as evidence at trial. This is an example of persuasive precedent, a concept introduced in Chapter 1. After the decision of the California Supreme Court on this question of law, the trial of O. J. Simpson resumed. Simpson was acquitted of these murders, although he did eventually lose a wrongful-death civil suit brought by the relatives of the murdered individuals. Recall that the burden of proof in civil cases is much lower than it is in criminal trials.


Appellate Court Opinions


Appellate courts issue their rulings in writing. An appellate court decision has two parts: the outcome of the case and the reasoning. The outcome means who wins the case and who loses, and so is most important to the parties involved, but the reasoning of the majority becomes binding precedent for all lower courts in the judicial hierarchy because it answers the specific question of law in the case.


There are several types of appellate opinions. Recall that all appellate courts have multiple judges hearing the case. The majority opinion reflects the majority outcome and the majority reasoning. In other words, the majority opinion is the one that receives the majority of the votes on the appellate court. On the U.S. Supreme Court, for example, the majority opinion gets at least five votes among the nine justices. The majority opinion states who wins and who loses, and the reasoning behind the majority opinion becomes the precedent from the case ruling. The holding in a case is the legal doctrine that the majority opinion articulates, a concise statement of the precedent the ruling has created. A concurrence agrees with the majority outcome, but for different reasons. The dissenting opinion is the minority’s preferred outcome and the minority’s reasoning for that outcome. On the U.S. Supreme Court, for example, a dissent gets four or fewer votes among the nine justices. On a three-judge panel on the U.S. courts of appeals, a majority opinion would get two votes, while the dissent would get one vote.


A plurality opinion does not get a majority vote on the court but may become the controlling precedent under certain circumstances, such as if the opinion gets some combination of five votes in the U.S. Supreme Court. For example, in Regents of the University of California v. Bakke (1978), Justice Lewis F. Powell’s plurality opinion became the controlling precedent for the Supreme Court in affirmative action cases. While Justice Powell was the lone justice to sign on to his opinion in its entirety, he did get five votes for each part of the opinion, making it the opinion of the Court. In his opinion, Justice Powell said that race and sex quotas are unconstitutional in the absence of a finding of past intentional discrimination by the specific university or employer in question. This part of Powell’s opinion received the votes of four conservative justices plus his own. But the other half of the opinion, where Justice Powell said that race and sex could be considered among other factors in educational admissions and employment, received the votes of four liberal justices plus his own. While the whole of Powell’s plurality opinion technically only got one vote, it nevertheless became the opinion of the Court because he got five votes for each portion of his decision.


FEDERALISM AND THE AMERICAN COURT SYSTEMS: A HISTORICAL OVERVIEW


This chapter will now turn to the differences between the state and federal court systems. Recall that there are really fifty-one different state court systems, but for convenience this section will compare the federal court system with a generic state court system. Every state has both a federal court system and a state court system within its borders, with overlapping jurisdictions. We have both state and federal court systems in our country because state courts existed well before the U.S. Constitution of 1789 called for the creation of the federal court system. In many ways, the federal courts were superimposed upon the existing state court structures. The organization and structure of the court systems in the United States are extremely complicated in part because of our unique system of federalism. Most other federalist governments around the world have chosen to have one unified court system, like the one in Canada, instead of having two separate court systems, as we have in the United States.


At this point, a general definition of federalism would be helpful. To understand federalism, we must compare it with other approaches used around the world. There are three basic choices about how to structure the relationship between the national government and regional governments: unitary, federal, and confederal. Federalism is the division of power between the national government and the regional governments (in the United States, these are the states). In a federal system, the national government is supreme over the regional governments, although the regional governments retain certain powers. Article VI of the U.S. Constitution contains a Supremacy Clause, which, when read in conjunction with the Fourteenth Amendment, clearly indicates that we have a federal system in which the states are legally inferior to the national government. The British Empire at the time of the American Revolution was a unitary system, where all power was centralized in the national government in London. Confederal systems mean that there is a division of power between the national government and the regional governments, with the regional governments being supreme. Confederal systems will be discussed in more detail later in this chapter. The U.S. Constitution and various federal statutes spell out the structure of the federal court system, while the state constitutions and state statutes generally establish the structure of the state courts.


The Articles of Confederation


The existing state court systems were first created in colonial times. Because the original thirteen states were founded as British colonies, the colonists brought the English common law notions of law and courts with them. Each colony set up its own court system with its own rules and procedures. After the American Revolution, the state court systems remained much as they had been prior to independence.


After the Declaration of Independence in 1776, the national government of the United States first functioned under the Articles of Confederation. This confederal system of government divided power between the national government and the states, but the states were considered supreme, with limited power given to the central government. Note that under the Articles of Confederation we did not have a president or a Supreme Court. Congress was the only institution of the central government. Each state maintained its own state court system under the Articles of Confederation, and there were no national or federal courts at all during this period. The state constitutions determined the jurisdiction and procedures to be followed in each state judicial system, including the number and levels of courts available to the state’s citizens.


During the Civil War, the southern states experimented with another confederal system, known as the Confederate States of America. The state courts remained intact during the Civil War and most of Reconstruction, although the judges during Reconstruction were mostly unionists loyal to the north.6 There were great variations among the colonial court systems, the state court systems that existed right after the Revolution, and the post–Civil War courts. These differences among the state courts continue today.


The U.S. Constitution of 1789


The Articles of Confederation proved unworkable, and the Constitutional Convention created a new system of government that included federalism as a key component. The new Constitution created a national executive (the president), a new bicameral legislature (the U.S. Congress), and a new Supreme Court of the United States. Article III of the U.S. Constitution stated that a Supreme Court of the United States would be created and left it to Congress to determine how to structure the remaining parts of the new federal court system.


Note that Article III of the Constitution of 1789 is silent about the state court systems. The existing state court systems are mentioned only indirectly in the Constitution’s Article IV, where the Full Faith and Credit Clause states that “Full Faith and Credit shall be given in each State to the public Acts, Records, and judicial proceedings of every other State.” Some scholars also argue that Article IV’s Guarantee Clause, which requires that the states have a republican form of government, also implies that the states should have separate court systems. Thus, when the states ratified the U.S. Constitution of 1789, they did not give up their separate and unique state judicial systems. These court systems continued to be defined by the state constitutions and state statutes. The new Constitution merely superimposed a new layer of federal courts on the existing state courts.


In the Judiciary Act of 1789, Congress established the basics of the federal court system that still exist today. Today, the federal courts have a three-tier structure, with the U.S. Supreme Court at the top of the judicial pyramid. The decisions of the U.S. Supreme Court are binding precedent for all the lower federal courts and under most circumstances for all the state courts. In Fletcher v. Peck (1810), the Supreme Court ruled that its power of judicial review extended to determining the constitutionality of state laws. In Cooper v. Aaron (1958), the U.S. Supreme Court reaffirmed that it is the final arbiter of the U.S. Constitution under the Supremacy Clause.


Some have argued that one of the greatest responsibilities of the U.S. Supreme Court under the U.S. Constitution of 1789 is to protect the federal government from the states. After giving itself the power of judicial review in its decision in Marbury v. Madison (1803), the Supreme Court worked hard to consolidate federal power at the expense of the states. For example, in McCulloch v. Maryland (1819), the Court declared that the states had no power to tax the newly created national bank, because the power to tax was the power to destroy. The Civil War was fought in part over issues of federalism. Originally, the Bill of Rights applied only against the power of the federal government. However, after World War II, the U.S. Supreme Court began using the Fourteenth Amendment to apply most of the Bill of Rights to the states in a process known as incorporation. Incorporation was done in a piecemeal fashion by the U.S. Supreme Court over an extended period of time, and, by today, most of the elements of the Bill of Rights limit state power as well as federal power. Over time, many justices have been concerned about the states improperly encroaching on federal power. Justice Oliver Wendell Holmes supported this idea of protecting the federal government from the states when he wrote, “I do not think the United States would come to an end if we lost our power to declare an Act of Congress void. I do think the Union would be imperiled if we could not make that declaration as to the law of the several States.”7 Issues of federalism remain a great concern for the U.S. Supreme Court as it tries to figure out when the national government can overrule the states and when the states should retain powers of their own.
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