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It’s not the voting that’s democracy; it’s the counting.


—Tom Stoppard, Jumpers















INTRODUCTION



On the last day of August 2019, a group of prominent scholars gathered in a conference room in the Bipartisan Policy Center in Washington, D.C. Befitting the center’s mission, the scholars represented Democrats and Republicans, progressives and conservatives. What brought them together was a shared expertise in presidential electoral law. That, and a fear that our process for electing the president might be vulnerable to spectacular failure.


To describe the threat facing our system, some of the experts borrowed metaphors from astrophysics. An asteroid is heading straight toward America. Are we equipped to knock it out of the sky? Others spoke in meteorological terms. A Katrina-like storm is gathering off our shores; how strong is our system of levees?


Their sobering answer—prepare for a flood.


For tens of millions of Americans, the 2020 election promises to accomplish what the impeachment proceeding never stood a chance of doing—remove Donald Trump from office. For those who questioned the tactical wisdom of impeaching the president, focusing on 2020 was always the better way to go.


Come Tuesday, November 3, at issue will not be whether Trump committed high crimes or misdemeanors but whether he has earned another term as the nation’s chief executive. Republican lawmakers cannot accuse Democrats of trying to defeat the will of the people if the people vote Trump out of the White House.


Of course, there is no guarantee that Trump will be defeated at the polls. But if he is, he will leave the White House not as a martyr of Congress but as a rejected incumbent. Trump survived the judgment of the Senate; he will have no choice but to submit to the verdict of the voters.


That is the hope, anyway.


Some observers, however, have expressed grave doubts about the coming election, including several of the experts gathered last summer in the D.C. conference room. Their concern was not that Trump might win the election, or that he might steal it through disinformation, foreign interference, and voter suppression, real as those concerns are. Their worry was different. What if the election produced an unclear result, one that could be contested? Or what if Trump lost—but refused to acknowledge or accept his defeat?


To believe that beating Trump at the polls provides not only the proper but also the most secure way of removing him from office is to miss the singular menace that this president represents to a basic principle of democratic governance: the peaceful succession of power. If Trump is thoroughly trounced in November 2020, he will be limited in his maneuvers, master in democratic negation though he may be. But in case of a slender victory by his Democratic challenger or an uncertain result, chaos beckons. Trump will not go quietly. He might not go at all.


Asked to assess the magnitude of the risk that Trump represents to orderly succession, most of the experts I consulted soberly gave it a nine on the proverbial one-to-ten scale. A former senior advisor to President Obama reflected for a moment, then gave a different answer: “Do we have an eleven?”


Note to reader: As this book heads off to press, Joe Biden has emerged as the clear front-runner in a two-man race with Bernie Sanders for the Democratic nomination. In the pages that follow, I assume that Biden emerges as the Democrats’ candidate. Please excuse me if history moves faster than book production.
















PART ONE

















CHAPTER 1






November 3, 2020: The GREATEST FRAUD in HISTORY!!


Imagine the following scenario: It’s November 3, 2020, election day. The most expensive—and nastiest—presidential race in U.S. history is over. Turnout is light but only because the COVID-19 outbreak has led tens of millions to vote by absentee ballot. By the time polls close on the West Coast, the race remains too close to call. President Trump carries the crucial swing state of Ohio, keeping his chances of a second term alive. But shortly after midnight, CNN projects that Joe Biden has won Pennsylvania, giving him 283 electoral votes, 13 more than the 270 needed for victory. Wolf Blitzer announces that Biden has been elected the forty-sixth president of the United States.


The other major networks also declare Biden the winner, with one exception—Fox. At 2:00 a.m., Biden delivers a short speech to his jubilant supporters. He notes, to a chorus of boos, that President Trump has not yet called to congratulate him and expresses the hope that he will be hearing from the president shortly.


His wait is in vain; the call never comes.


In a feisty address to his supporters in the Presidential Ballroom of the Trump International Hotel in D.C., the president makes clear that he is not about to concede. “We knew they’d stop at nothing, didn’t we?” Trump says. “The radicals and socialists who control the Democratic Party can’t beat me fairly, and they know it. So now they’re trying to steal our victory. These are bad, bad people, disgusting people. Scum—I hate to say it, but it’s true, it’s so true. But something tells me they’re not going to get away with it, are they?”


“No!” the crowd calls back raucously.


“I think I see some folks here willing to fight the scum. Am I right?” Trump asks.


“Yes!” roars the crowd before breaking out into a chant of “Fight! Fight! Fight!”


The next morning, the nation awakes to a presidential Twitterstorm.




Donald J. Trump


@realDonaldTrump


Biggest SCANDAL in AMERICAN history! Rotten Dems tried to steal presidency with FAILED Mueller WITCH HUNT. They tried to steal presidency with FAILED impeachment WITCH HUNT. Now SLEEPY JOE and the CORRUPT Dems are trying to STEAL this election from the American people. I will…
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Donald J. Trump


@realDonaldTrump


… fight the RIGGED result and will punish TREASONOUS CNN and failing NY Times and the Pelosi GANG responsible for worst election HOAX ever!! The TREASONOUS HATERS won’t get away with the GREATEST FRAUD in HISTORY!!





And so begins a constitutional crisis of unprecedented gravity.


Of course, it may never come to this. To begin with, there is no guarantee that the American people will vote Trump out of office. He continues to enjoy fervent support among his base; he holds the same geographic Electoral College advantage he had in 2016; and he has amassed an enormous war chest of contributions to finance a campaign far more sophisticated and organized than his prior bid. While the COVID-19 pandemic has rattled financial markets and exposed the administration’s failure to mount a timely response, the fact that a president who presided over three years of economic growth would even face a serious electoral challenge is a testament to how divisive and unhinged Trump’s leadership has been.


But while his defeat is far from certain, what is not uncertain is how Donald Trump would react to electoral defeat, especially a narrow one. He will reject the result. Our nation needs to prepare for this scenario. Trump’s refusal to accept defeat is not possible or even probable—it is all but inevitable.















CHAPTER 2






Trump Rejects Defeat


How can we make this prediction with such confidence? In February 2019, Michael Cohen ended his testimony before the House Oversight Committee with this note of alarm: “Given my experience working for Mr. Trump, I fear that if he loses the election in 2020 that there will never be a peaceful transition of power.”1 Two months later, in an interview with the New York Times, House Speaker Nancy Pelosi echoed this concern, warning that should Trump lose, “he’s not going to respect the election.”2


We needn’t turn to Trump’s former “fixer” or to the House Speaker for insight into Trump’s intentions. Trump himself has essentially told the nation he will never accept defeat. In the run-up to the 2016 election, he insisted in a tweet that “there is large-scale voter fraud happening” and predicted that the election “could be ‘stolen’” from him. His campaign website entreated supporters to “help me stop Crooked Hillary from rigging this election!”3 In an August 2016 interview with Sean Hannity, Trump predicted that “the election is going to be rigged,” adding, “I hope the Republicans are watching closely, or it’s going to be taken away from us.”4


Two months later, in his third and final debate with Hillary Clinton, candidate Trump refused to answer when moderator Chris Wallace asked him whether he would “absolutely accept the result” of an electoral loss. “I’ll look at it at the time,” Trump responded. Reminded by Wallace that the peaceful transition of power is a critical feature of our constitutional order and essential to American political stability, Trump still refused to commit to accepting the results. “I will tell you at the time,” he repeated. “I’ll keep you in suspense.”


The comment left Hillary Clinton visibly stunned. Calling Trump’s response “horrifying,” she went on to elaborate: “That is not the way our democracy works. We’ve been around for 240 years.… We’ve accepted the outcomes when we may not have liked them, and that is what must be expected of anyone standing on a debate stage during a general election.”5


Clinton was hardly alone in her astonishment and dismay. In its post-debate coverage, MSNBC ran a chyron: “Trump Refuses to Say If He Will Accept Election Results.” CNN led with virtually the same message—“Trump Won’t Commit to Accepting Election Results”—while the Associated Press declared that “Trump Refuses to Say He Will Accept Election Result,” and accused him of “threatening to upend a basic pillar of American democracy.”6


The prominent American historian Douglas Brinkley went further still, describing Trump’s words as “secessionist” and “revolutionary”; they were the views of a presidential candidate, Brinkley commented, “trying to topple the apple cart entirely.”7


Most pundits, on both the left and the right, agreed that in challenging the peaceful transition of power, Trump had sealed his fate. Nicolle Wallace, an NBC News analyst and advisor to Senator John McCain’s 2008 presidential campaign, said, “He may as well have laid down in his own coffin with a hammer and nail and pounded it in himself.”8


Nonetheless, the Obama White House was sufficiently concerned by the possibility that Trump would refuse to accept defeat that senior staff convened in late October 2016 to fashion a response to the political crisis such a refusal would ignite. The plan called for congressional Republicans, former presidents, and former cabinet-level officials, including Colin Powell and Condoleezza Rice, to publicly validate Clinton’s victory. They would also emphasize the conclusions of the U.S. intelligence community—namely, that the Russians had interfered with the election and had done so to favor Trump, not Clinton. The idea, as Ben Rhodes explained, was to avert any potential crisis in as bipartisan a manner as possible.9
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CHAPTER 3






Trump Rejects Victory


While Trump’s election may have spared the nation the trauma of a presidential candidate refusing to accept defeat, it presented us a no less unusual display—a president-elect challenging his victory. In January 2017, the freshly inaugurated president tweeted, “In addition to winning the Electoral College in a landslide, I won the popular vote if you deduct the millions of people who voted illegally.” In the following days, Trump repeated and refined this claim, insisting that three to five million illegals threw the popular-vote count to Clinton. By way of proof, the president waved at an outlandish story: that golfing great Bernhard Langer had allegedly been barred from a polling station while others “who did not look as if they should be allowed to vote” were allowed in.1 Never mind that American voters have no particular “look”—or that Langer, a German citizen, could not himself have legally cast a ballot in 2016; the significant story here was the specter of a freshly inaugurated president challenging the results of an election that he had won.


In the 2018 midterms, Trump again played the fraud card. In Florida, Republican Ron DeSantis enjoyed a slim lead in the gubernatorial race, as did Republican Rick Scott in the Senate race, but state-mandated recounts promised to erode and possibly reverse these leads. Taking to Twitter, Trump attacked the recounts, alleging, again without an iota of proof, that Democrats were committing fraud:




The Florida Election should be called in favor of Rick Scott and Ron DeSantis in that large numbers of new ballots showed up out of nowhere, and many ballots are missing or forged. An honest vote count is no longer possible—ballots massively infected. Must go with Election Night!2





The recounts did not overturn DeSantis’s and Scott’s victories, but rather confirmed them; still, the episode again revealed a Trump fully prepared to attack the integrity of the electoral process in order to get the result he wants.
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CHAPTER 4






Elections the Authoritarian Way


The prospect of Trump refusing to accept electoral defeat in 2020 raises an obvious question: What would he hope to gain by challenging the system of peaceful succession?


To answer this, let me begin with an obverse question: Why would any incumbent leader ever accept electoral defeat? If the question sounds frivolous—if our clear answer is “Because he lost”—it’s only because the astonishing stability of our constitutional order makes us see the peaceful succession of power as a natural and inevitable feature of political systems. In truth, it is anything but.


Those who have studied nations transitioning from authoritarianism to democracy have shown that it is always easier to stage the first democratic election than the second.1 The first election is a moment of promise; it typically features a contest between persons offering bright visions of a nation’s future, with no candidate enjoying a claim to leadership prior to the verdict of the people. And whatever their differences, all the candidates typically express support for the nation’s fledgling democracy and pledge to eliminate the vestiges of authoritarianism.


Yet once installed in office, the new leader’s enthusiasm for democratic elections begins to wane. As the next election looms, the leader is now something more than a candidate—he is an incumbent. For the incumbent, the original justification for staging an election no longer applies. The electoral process has already served its purpose—it has installed him in power. With that power comes wealth, prestige, and immense influence, not only for the incumbent himself, but for a large coterie of supporters who share in the administration of power or otherwise benefit from the largesse of the regime. For the incumbent and his supporters, the very process that brought them to power now represents a threat.


The second election looks particularly unwelcome if the incumbent has spent his term in office taking bribes, stealing from the public coffers, and misappropriating funds. In such cases, relinquishing power may be tantamount to surrendering to the criminal justice system. Deprived of his office, the former head of state may face the prospect of going from the pinnacle of power to the ignominy of prison.


The leader in office thus has powerful incentives to either postpone the election or cancel it altogether. The means at his disposal are many: He can manufacture a domestic or foreign crisis, declare a state of emergency, and suspend the normal operations of government. The nation, he solemnly announces, can ill afford an election at such a moment of crisis.


And there are subtler ways to hold on to power. Instead of canceling elections outright, prominent contemporary authoritarians such as Vladimir Putin, Recep Tayyip Erdoǧan, and Viktor Orbán have, in the words of one observer, usefully deployed them “to control their populations, to divide opposition and to maintain power.”2 Here the key is not to suspend or dispense with elections but rather to “fix outcomes… through laws and policies that embed unfairness at every level” of the electoral process.3


Fixing elections can take a wide and imaginative range of forms. The effort need not wait for election day; indeed, as Tip O’Neill quipped about voting, efforts to rig an election should come early and often. With control over the military, police, and intelligence and revenue services, the incumbent can order the disruption of the opposition’s political rallies; he can make sure that opposition supporters are harassed and bloodied, that the opposition campaign is charged with fiscal improprieties, and that opposition candidates are blackmailed and/or publicly smeared. More ambitiously, he can arrange for opposition candidates to be arrested, detained, or even assassinated.


Come election day, the resourceful authoritarian can make sure that ballots are stuffed in his favor, that opposition strongholds lack polling places and working voting machines, and that bands of roving thugs threaten, intimidate, and beat opposition voters. Finally, he can make sure his partisans are responsible for collecting ballots and tallying the results.


Such measures remind us that, relatively speaking, Trump remains a weak authoritarian. True, his impulses and sympathies are clearly authoritarian, and he is also arguably the most powerful person on the planet. But the continued vitality of our nation’s legal, constitutional, and institutional constraints have so far largely checked Trump’s most transgressive impulses. The United States, after all, is not a transitional society lacking a vital democratic culture. Our Constitution does not have an emergency provision, like the disastrous Article 48 of the Weimar Constitution, that enabled Germany’s slide into dictatorial rule.4 Trump cannot simply bend the Constitution to his will.


Trump’s weakness is also a product of his own peculiar demagogic style. Most authoritarians gather and consolidate power by building strong alliances with a nation’s coercive apparatus—the military, the intelligence services, and the justice community. Trump has done none of this. Early in his presidency, he surrounded himself with generals, installing John Kelly as his chief of staff, H. R. McMaster as his national security advisor, and James Mattis as his secretary of defense, but none proved capable of working productively with the president. In resigning his post, Mattis publicly rebuked Trump for his failure to treat allies with respect and to deal with malign actors aggressively.5 Far from supporting him, most top brass in the military either distrust the president or oppose him, directly or indirectly.


Things are even more toxic in the case of the intelligence services and the Department of Justice. Trump has loudly disparaged the FBI, the CIA, and the Justice Department. To widespread astonishment, he rejected the conclusions of his own intelligence agencies regarding Russian interference in the 2016 election, and instead chose to trust assurances coming from an adversary’s president. And not just any adversary. When Trump asked Ukrainian president Volodymyr Zelensky to look into the possibility that it was Ukraine and not Russia that had hacked into the Democratic National Committee’s emails in 2016, he was indulging a conspiracy theory manufactured and peddled by the Russian intelligence service itself.6 While rejecting—even ridiculing—the conclusions of his own intelligence agencies, Trump has embraced a conspiracy theory hatched by the very intelligence service that criminally tampered with our election system.


Such attitudes and actions find no precedent in American presidential history. Also without precedent is the ill repute in which Trump, not coincidentally, is held by members of the CIA, the FBI, and the Department of Justice. In William Barr, Trump has found an attorney general willing to act as the president’s private advocate, something that even Jeff Sessions refused to do. Still, the fact remains that a great number of Justice Department lawyers find the president contemptible; and beyond merely despising Trump, many officials in these bureaucracies do not believe that he is dedicated to protecting America’s interests. Let us not forget that his impeachment was triggered by a CIA whistleblower.


A strong authoritarian—a Putin, say—would command his own intelligence services to dig up dirt on his political opponents. Trump, by contrast, had to lean on a foreign power to do his dirty work; not only could he not depend on intelligence officials to aid and abet his corruption, but in fact he found himself called out by persons nominally under his direct command. This is a remarkable state of affairs, and one that underscores how broadly and intensely Trump is reviled by the very agencies that a strong authoritarian can most dependably rely on for support.


Such limitations notwithstanding, Trump has done his best to play the strongman. Before the 2018 midterms, borrowing a page from the Putin-Erdoǧan-Orbán playbook, he declared a sham emergency, claiming that America was facing an invasion of Latinx migrants that warranted the dispatch of five thousand troops to the southern border. (After the election, warnings of the impending invasion dwindled, and the troops were quietly withdrawn.) Trump has also gleefully adopted the standard authoritarian practice of branding opponents as enemies and criminals. Three years into his presidency, he continues to reprise his vicious 2016 treatment of Hillary Clinton, routinely inciting supporters to chants of “Lock her up!” His response to his impeachment marked a significant escalation in his rhetorical attacks. He likened the CIA whistleblower to a “spy” who, in the “old days,” would have been executed.7 He charged Adam Schiff, the Democratic chair of the House Intelligence Committee, with treason, a capital offense.


Trump is clearly prepared to deploy authoritarian tactics to suppress the vote of minorities. On the day before the 2018 midterms, he tweeted that “Law Enforcement has been strongly notified to watch closely for any ILLEGAL VOTING,” warning further, “Anyone caught will be subject to the Maximum Criminal Penalties allowed by law.”8 The idea that police and ICE agents will be widely dispatched looking for “suspicious” voters can serve only to discourage persons of color from voting. Naturalized citizens, particularly those of Latinx heritage, might also choose not to vote, fearful of being harassed by law enforcement or by aggressive Trump supporters.


Finally, we know that Trump has already solicited interference in the 2020 race. Recall that Trump made the notorious phone call to Ukrainian president Zelensky exactly one day after loudly proclaiming that Robert Mueller’s doddering appearance on Capitol Hill provided evidence of his complete exoneration from the charge of collusion. Trump’s narrow escape from accountability only fueled his brazenness. Having survived impeachment, Trump has no reason to second-guess the wisdom of inviting further foreign interference—provided, of course, that such interference works to his benefit.


It is probable, then, that Trump will call upon a range of authoritarian techniques to try to manufacture an electoral victory in 2020. This should be a source of alarm to all Americans, but it is not the primary focus of our attention, which remains less the possibility that Trump will steal victory than that he will reject defeat. That this is our chief concern reminds us once more of Trump’s weak authoritarianism. A more powerful authoritarian would never let himself get into this situation in the first place; he would have already so corrupted the process that his chance of losing would have been effectively eliminated.


Should Trump, however, succeed in an act of electoral nullification, he would propel himself into the ranks of Putin, Erdoǧan, and Orbán—the leaders he appears to most admire. More to the point, he would inflict a grave, historic, and perhaps fatal wound to our constitutional democracy. That this is no longer a far-fetched fantasy shows us just how deformed our political landscape has become.
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