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    I am delighted to be writing a foreword for this important eBook. Seventeen years ago I moved with my family from urban Britain to regional Queensland and have lived in regional Australia ever since. Even before making the move, we were made aware that many metropolitan folk assume the only reason to move to a regional area is to take a step back; a sea-change, a tree-change or a me-change.




    My experience of regional Australia has not been one of sleepy towns with people idling their lives away. In fact my experience has been that people are every bit as dedicated and busy as their urban counterparts, probably more so. However, there is a real difference and that is there is a far greater sense of authenticity and connection in regional and rural areas. People matter, individuals matter and there is a much greater opportunity for a sense of genuine contribution to community and to feel you have made a real difference.




    Living in regional areas, there can be a sense that regional policy is an afterthought and that those in our capital cities are more interested in doing things ‘for and to’ regional communities rather than ‘with and by’ to use Charles Leadbeater’s terms. Regional Australia is critical to the health and wealth of the whole nation and there we therefore need a better understanding of its issues and opportunities. We also need to ensure that rural and regional communities are involved in setting policy and determining solutions that affect their future.




    The twelve chapters in this eBook deal with a very broad range of issues. Starting with landscape and social change, the various authors traverse migration, mental health issues, the lives of health professionals and through to questions of identity. They provide a deep exploration of aspects of rural and regional life. This is absolutely in line with the function of regional universities and academics to serve their communities through relevant research. I hope you enjoy this eBook and that it contributes to your understanding of rural and regional Australia.
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    In our increasingly global world, individuals are highly mobile and interconnected. Politics, policies and technologies foster interconnection amongst and within countries as individuals frequently relocate from one place to another. In the past decade, rural Australia has received heightened publicity and interest as a lifestyle destination of choice. Pushes from national decentralisation policies, aimed at alleviating urban overcrowding, particularly in the eastern metropolises of Melbourne and Sydney, regional councils’ marketing initiatives that seek to capitalise on ‘rural revival’ trends and international refugee resettlement plans have led to renewed interest in Australia’s country towns. Despite renewed interest, however, rural Australia continues to receive a small portion of government funding for healthcare, social services and infrastructure development as well as limited corporate interest. Nationally, Australia continues to be one of the most urbanised countries on the planet, with 84% of the population residing in a handful of major cities mostly along the eastern seaboard.




    Subsequently, rural Australian communities struggle in contrast with urban counterparts for several, often complex, reasons. The challenges facing rural communities tend to remain marginalised whilst marketing campaigns advocate ‘moving to the country’ and utilising a host of stereotypical imagery associated with idyllic lifestyles and bucolic pastures to sell dreams of country bliss to fatigued urbanites. Against a backdrop of historical invisibility and deprioritisation, this eBook contributes to the production of knowledge and information exchange across locations and people interested in the challenges facing rural communities in a time of rural revival.




    This edited eBook showcases original, empirical and contemporary social research of academic and practical relevance to disciplinary and trans-disciplinary audiences interested in community wellbeing and social change. In particular, it explores concepts of rural identity, examines infrastructure, health and social service delivery challenges and triumphs and considers how politics and practices congruent with ‘country life’ have changed as technologies and people become increasingly fluid and interconnected. The contributions from business and information technology experts, economists, educators, healthcare professionals, natural scientists, sociologists and social workers offer insights that aim to facilitate a multidimensional window into issues facing contemporary societies in a globalised world.




    The eBook commences exploration of what ‘country’ means in Part One by first questioning assumptions about landscapes and their future sustainability. Chapter one considers landscape as a visual amenity which can be regarded positively or negatively by the various inhabitants of rural communities. What people think about their local landscape is argued as causally linked to the nature and degree of one’s attachment, expressed through a sense of landscape ‘ownership’ and/or ‘belonging’ to a particular place. Individual rights and obligations, or lack thereof, with the physical environment, particularly environmental degradation and vandalism, are explored followed by a historical journey into local and international case studies impacting planning and legislation governing who ultimately has achieved a ‘right to a view’. Chapter two continues examining the impacts environmental, aesthetic-seeking migrants have on their rural communities of choice. By questioning broader implications of lifestyle migration, this chapter provides empirical analysis that gives reason to consider how a multitude of individual impulses to live in ‘pretty’ places may have deeper implications, not only for housing and other infrastructure concerns, but moreover for communities who may find themselves at odds as individuals struggle and contest whose ‘rights’ are more worthy, or authentic, to protect.




    Chapter three takes a historical, socioeconomic view of how politics, policies and practices affect lifestyle desires, migration trends and, ultimately, rural communities’ success or decline. By foregrounding the decades of 1930 and 1940, census data is used to detail how demographics, specifically age and gender, intermingled with geographical nuances, particularly war, global economic depression and technological and climatic changes, in similar patterns as elsewhere and with what consequences for a key agricultural region in rural Australia. As the chapter reveals, varied locations may experience similar conditions, such as drought and agricultural mechanisation in any historical moment, but such occurrences may differently affect prosperity measures. Offering a plethora of empirical evidence, this chapter showcases one rural region to demonstrate how such conditions failed to produce long-term economic decline. It is ultimately argued that the complexity of social, political and physical factors combined to produce unique and divergent outcomes and argues for the importance of cultural capital.




    Chapter four extends examination of the negotiated struggle that occurs between individuals and their rural community environments by focusing on a different category of ‘lifestyle’ migrant – refugees. By comparing and contrasting four rural communities, the politics, policies and practices affecting ‘resettlement’ are closely examined. Drawing upon in-depth qualitative interviews, this chapter deeply fleshes out long-held stereotypes and concerns affecting both migrants and the communities in which they have settled. It highlights existing gaps in current social service provision, offering a pathway into the second part of the eBook, rural health and well-being.




    By transitioning to a deeper focus on the connection between health and the physical and mental well-being of rural communities and their inhabitants, the second part of this edited collection offers both academic and practitioner-based insight into contemporary social problems. How rurality affects both the experience and treatment of mental health illnesses, namely depression and social isolation, forms the substantive content of this section. Ethnographies, surveys and interviews, as well as a range of secondary data, are used to concretely report how conditions unique to rural geographies and communities significantly affect the experience and delivery of healthcare services such as counseling, education, paramedics, nursing and social welfare support. Each chapter employs a different disciplinary and conceptual lens, yet the combined message is similar; in order to thrive in rural environments, individuals and communities need equitable access to the quantity and quality of services offered in advanced metropolitan locations. Gender, age, class and ethnic stereotypes continue to drive discourses and perceptions regarding what ‘rural’ individuals experience and need. Those living ‘on the margins’, whether they are rural women, farmers, or the disenfranchised, each contend with and face challenges that are different than their metropolitan counterparts. Identifying how to best reach and solve the many social and infrastructural conditions affecting the rural populations researched, particularly those in the remotest communities, is an aspiration driving each chapter. With most social and health services operating on the ‘smell of an oily rag’, the stories and wealth of experiences shared provide lessons to inspire social change, wherever one lives.




    The eBook concludes with two chapters devoted to rural politics and identity. Having explored what attracts some individuals to rural communities in the first place, followed by chapters focused on the harsh realities that tend to accompany rural Australian life, the last section considers the important role culture plays in the interpretation of experience. Although individuals are concretely affected by their physical environment, how one interprets physical and social risks, such as the simple drinking of water, reveals the connection between geography and ‘the self’ is infinitely complex.




    Individual thoughts and perceptions about one’s culture, and connection or disengagement with it, may be expressed symbolically as well as practically. As Chapters eleven and twelve demonstrate, postmodern societies manifest unique ways to construct ideas and identities. Whereas Chapter twelve discusses how technology has changed the interface between global literary activities, Chapter twelve counter-argues that, for all our technological advancement, many in rural communities still fail to achieve adequate literacy in a most fundamental aspect of human well-being – namely, the capacity to discern ‘real’ health risks associated with drinking water due to inequalities in systemic policies and perceptions.




    Individually, the chapters in this eBook each advance timely, disciplinary-specific knowledge of interest and relevance. Its deeper strength and knowledge contribution lie, however, in its collective advancement in academic and applied thought on issues facing the many inhabitants of rural communities worldwide. While the examples drawn stem from rural Australia, the issues detailed and lessons learned are applicable globally. Unfortunately, barriers to physical, mental and social well-being continue to afflict all contemporary world citizens. Rare is the single text that successfully addresses, let alone solves, all social problems. This text sought to do neither. It has endeavoured, however, to prioritise commonalities in the human experience, specifically the desire to lead a healthy and fulfilling life in a comfortable physical environment, to reveal how rural communities may continue to experience disadvantage and inequity. This was achieved by asking leading experts in the social and natural sciences to share original research, data and insights compiled as a means to advance existing local and global knowledge about what contributes or detracts from rural individuals’ and communities’ capacity to prosper and thrive.
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      Abstract




      In contemporary Western societies, there is evidence of a widespread attitude that landscape can provide visual amenity to a community, and a view can give value to a vantage point, and each is therefore worth protecting. In question is the extent to which visual amenity is and should be protected when it conflicts with other interests. This chapter seeks to answer this question by considering the recognition and treatment of landscape and the view by the law. If the protections afforded to the view by both public and private law are weak, that is not the fault of the law. Rather it is a reflection of prevailing attitudes. Landscape is valued in art and literature, and paid lip service in planning legislation, but is not yet considered sufficiently valuable throughout Australian communities to override economic concerns. If, as seems likely, natural landscape and individual views become more rare, then communities will need to take more active steps to plan for them and put them in place, and we will require different and more forceful laws to defend them.
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      INTRODUCTION




      Despite its large size, Australia is one of the most urbanised nations in the world. A high proportion of the population lives in a few major cities which are located on or adjacent to the coast. This trend has been strengthened over the past few decades, by immigrants from overseas who move directly to the cities, and by internal migration from rural holdings and smaller settlements to larger cities and towns.




      Two movements of people, although relatively small, stand out as counter to this trend. The first has been described by the coinage “sea-change”, and refers to the




      movement of people from the cities to less-populous localities located beside the sea. The Australian Broadcasting Corporation explored the phenomenon in a popular television drama series of the same name (Knight & Cox, 1998-2000). Along with the expansion of existing cities along the coast fringe, this movement has flooded the coastline with housing developments and people, whilst stimulating a rise in property values, unabated to date.




      The second and more recent phenomenon has been a movement of people from the cities to the inland, for the most part to the fertile country of the Great Dividing Range and the Western Slopes, which has been identified by the term “tree-change” (Luck, Race, & Black, 2011). Whilst the numbers of people, notably the young, leaving regional and rural areas is still greater than the number of tree-changers who move the other way, it is significant that the process of depopulation at least to some degree has been reversed.




      Government, planners and private enterprise would do well to pay close attention to the phenomenon of tree-change, so as to better understand and encourage an organic process which can help to maintain human services, tend to the environment, and contribute to living communities in the oft-forgotten rest of Australia outside of the major cities.




      Tree-changers make a decision, with a greater or lesser degree of autonomy, about the respective merits of different locations. The change is in some measure about control. Unable to change the negative features of their previous environment, the tree-changer moves to where positive features exist, or can at least be built up. They will move to a place where they have greater direct control over their circumstances; or where they trust the broader community to preserve the values they want.




      Each individual, or domestic group, will have their own set of motivating factors. Landscape, in the sense of the external physical environment, may act as a push, which repels them from their original address; or as an attractant, which draws them to the new. When the new landscape is a positive, a tree-changer will be reluctant to lose it.




      Yet landscape is mutable. It changes according to natural events and human acts. Part of the change is cyclical and within bounds, such as change according to the seasons and recurring patterns of rainfall. When the landscape environment exceeds these bounds and changes sufficiently to lose the characteristics that made it attractive, the tree-changer may feel that they have lost the control they sought to assert over their own life by making their move in the first place. A view from their property is easily susceptible to change. It can be lost to the vantage point by obstruction, even where the originating phenomena remain.


    




    

      BACKGROUND




      Jeannie Baker’s remarkable picture book, Window (1991), serves to illustrate the process of change. In the beginning, a young mother and her baby son gaze out of the window of their home, at a wilderness of lush forest, native animals, and birds. As the son grows older, other homes appear amongst the trees. The yard is suburbanized, with a rotary clothesline and a concrete drive. Roads appear, and more of the forest is razed and subdivided for homes. Factories, shops and tower blocks are built, and the roads become choked with cars. Eventually the son grows to adulthood and has his own child, and the book concludes with the two of them looking out of the window of their new home, set in a different area of lush forest, but where the process of creeping subdivision has begun anew as indeed it must, because the protagonists of this tale, who have their own view built out, are also the antagonists of someone else’s tale, by blocking the view for them.




      Baker’s (1991) book shows the problematic nature of the picturesque. We may each take a copy of her visually attractive book, and enjoy it at our leisure. The physical environment, by contrast, is a common, rather than an individual, good. By looking at it, we place ourselves within it, and alter its value for someone else. For this reason, the right of one person or group to a particular style of physical environment must be relative rather than absolute, because it may reduce another’s right. Tree-changers acquire property with visual amenity by means of spending money, or because they have sought out a “new” and unexploited location. They can hardly argue that later arrivals, with a similar sense of discovery, or with still more money, may not do the same.




      In contemporary Western societies, there is evidence of a widespread attitude that landscape can provide visual amenity to a community, and a view can give value to a vantage point, and each is therefore worth protecting. In question is the extent to which visual amenity is and should be protected when it conflicts with other interests.




      Rural settlements are of many types. A few rely, and thrive, on their proximity to employment opportunities, such as mines. In the mining villages of northern Australia, which are used as dormitories where the workforce flies in, and flies out to perform their shifts, visual amenity is of little account. It is rather those communities that consist of couples and multiple generations that may be particularly dependent on their capacity to provide visual amenity, when they do not possess other types of attraction, such as proximity to services, transport links, and large-scale employment. Local communities might reasonably look to the law to protect the visual elements that distinguish their own identity and help sustain their economy.


    




    

      THEORETICAL LENS AND LITERATURE REVIEW




      Traditionally, legal literature has dealt with land as a form of private property within national jurisdictions. Since the Second World War, the issue of landscape and its value has been taken up at by international bodies and made the subject of international agreements. The World Heritage Convention (UNESCO, 1972) and the European Landscape Convention (Council of Europe, 2000) for example seek to protect landscape on the grounds that it is an element of social identity. The literature that discusses this trend tends to do so in terms of rights, with notable variations of approach. English-language literature has used landscape as the jumping-off point for autobiographical musings about places and their role in the writer’s personal formation, as in Simon Schama’s (1995)Landscape and Memory and George Seddon’s (1997) more didactic Landprints: Reflections on Place and Landscape.




      By contrast, Henri Lefevre (1991), a Continental scholar with a Marxist background, has sought to produce a coherent philosophical description of the production of space as a social process which is linked to particular perceptions of the social space and modes of production, The Production of Space. Lefevre regarded social space and the identity it bestows as inherently ideological, and therefore an element of hegemonic control by the ruling class.




      Chris Butler (2009) laments that English-language and Australian writers who deal with the “spatial turn” in critical legal studies have not given sufficient recognition to Lefevre and the relativism of social construction. Butler argues that the concept of “interlegality”, where “legal spaces operate simultaneously on different scales”, can help overcome “the narrow, doctrinal closure of legal formalism” (2009, p. 5) which he regards as bad. Other English-language writers have been more eclectic in their enthusiasm for French theory. Fleur Johns (2005) in her consideration of the relationship between law and landscape combines Derrida and Merleau-Ponty with personal reflections and references to case law.




      Despite Butler’s (2009) disdain, legal formalism is of benefit if a researcher regards the law as a means evolved by society to perform transactions between individuals, business and government. Certainly, the law will favour some sections of society and some interests over others. The intention of this chapter is to consider how the law in relation to landscape in Australia works, and to recognise some of the biases, and to ask what they mean; and to consider how the law can suit our future interests, because the law is capable of change and improvement. Without dismissing either the autobiographical or the relativistic approach, each of which has its worth, the writer hopes to present an overview of current law with the practical effect of illustrating what might happen if a person seeks to hinder or protect a view today.




      By doing so we reveal a positivist bias, by proposing that the law in force in a liberal democracy at any time more or less represents the attitudes of the populace. In Australia, the law relevant to landscape falls into two types, the public and the private. In broad terms, statutory law, made by parliaments, is general, and enforced by the Crown on behalf of the people. It is democratic in the sense that the people are able to elect or dismiss the governments that make the law. Heritage legislation is arguably an exception to the democratic rule, where it has been passed by the Commonwealth and replicated by the States in response to international treaties emanating from unelected supranational bodies, such as the United Nations Educational, Scientific and Cultural Organization (UNESCO).




      Common law is made by the courts, and depends on individual people and bodies bringing private actions against one another over particular matters. Over time, the decisions of the courts build up into a body of precedent. Like statute, court-made law will express the currents of its time. The ground-breaking decision by the High Court of Australia in Mabo (Mabo v Queensland (No 2) [1992] HCA 23), which recognised for the first time a form of Aboriginal land title, shows the capacity of common law to adapt in response to changes in public opinion.




      If the protections afforded to the view by both public and private law are weak, that is not, on a positivist interpretation, the fault of the law. Rather it is a reflection of prevailing attitudes. Landscape is valued in art and literature, and paid lip service in planning legislation, but is not yet considered sufficiently valuable throughout Australian communities to override economic concerns. If, as seems likely, natural landscapes and individual views become more rare, those that remain are likely to become more valued. Then, communities will need to take more active steps and employ more forceful laws to defend the landscape.




      This chapter goes on to provide an historical review of the common and statutory law on the view in Australia, with comparison to the English and US situation and a case-study of how one significant landscape view was created and protected.




      

        Ownership of the View in Common Law




        A landholder seeking to defend a view as part of their property must by able to show the basis on which they own it. The facts that the view is in existence, and is pleasant, and even that it adds value to the property, are not sufficient.




        In Australia, as in other modern jurisdictions, the rights of ownership of land are not absolute, because ownership devolves from the Crown. Even the Crown, which has the power to appropriate land, can do so only “on just terms” (Commonwealth of Australia Constitution Act 1900 (Imp), s 51(xxxi)).




        Property, in its various forms, may be regarded as a bundle of rights (Gray, Edgeworth, Foster & Grattan, 2007). Different types of ownership are possible, depending on the particular rights that are recognised for that type. Fee simple, for example, entails the right to alienate or sell the property, as well as the right to quiet enjoyment, as the owner chooses. A leaseholder also possesses the right to quite enjoyment, but cannot sell the property.




        “Quiet enjoyment” includes freedom from trespass, freedom from noxious smells, and freedom from excessive noise. It may even extend to a right to light, based on the common law principle that where a property holder has traditionally enjoyed a certain level of illumination at their windows, it may not be reduced by the actions of others (Colls v Home & Colonial Stores Ltd (1904)). Where these rights are interfered with, the property holder can sue for nuisance (Prosser, 1966). The right to light is likely to be increasingly litigated, where householders require light to power their solar cells. Rights do not extend to views.




        In Australian common law, there is a well-established principle that there can be no ownership in a view. The leading authority was given in 1937, by Victoria Park Racing & Recreation Grounds Co Ltd v Taylor ([1937] HCA 45). The events of this case took place in inter-war Sydney, when horse-racing was highly popular and illegal betting shops flourished. Radio was a relatively new medium and was still exploring its own technological possibilities. The defendants, the wireless station 2UW, hungry for content like the new media of today, hit upon the ingenious plan of giving live broadcasts of the races at Victoria Park, without having to pay for them. The defendants formed an agreement with a landowner whose property adjoined the racecourse to erect an elevated platform on his land, from which it was possible to see the action on the track. On race days an employee of 2UW would climb up the platform, and provide a vivid commentary on each race and its results, by means of speaking into a telephone that was connected to the studio of the broadcaster. The live broadcasts proved popular, and upset the owners of the racecourse, who believed they were losing money because people were listening to the radio instead of paying to get into the track. The owners took legal action to shut down the broadcasts.




        In deciding the case, the Court considered the meaning of “use and enjoyment.” Chief Justice Latham held that the defendants had “not interfered in any way” with the owners’ use and enjoyment of their land. The racecourse remained suitable for racing, the races were not interfered with, and no negative effect could be detected on the occupants. Mere looking was not a wrong. “Any person”, stated the judge, “is entitled to look over the plaintiff’s fences and to see what goes on in the plaintiff’s land. If the plaintiff desires to prevent this, the plaintiff can erect a higher fence” (Victoria Park, 1937).




        There is, in other words, no ownership in a view, because it is not one of the rights that attaches to property. It seems on the Chief Justice’s reasoning that it cannot be a right, for the reason that a view cannot have a value. The Victoria Park case refers directly to the view or sight that is provided by a spectacle, and concludes that the owner of the physical entities that create the spectacle has no right to the sensory effects of them: “a ‘spectacle’ cannot be ‘owned’ in any ordinary sense of that word” (Chief Justice Latham, in Victoria Park, 1937).




        In his dissenting judgment, Justice Rich turned the reasoning around and found that it was the viewer who did not have the right. He sticks, nevertheless, to the same underlying premise as the majority decision, that no such right to a view can be found: the “real point” of the case was that “the right of view or observation from adjacent land has never been held to be an absolute and complete right of property incident to the occupation of that land and exercisable at all hazards” (Victoria Park, 1937). This is common ground with Chief Justice Latham’s observation cited above that the racecourse owners to protect themselves can raise the fence.




        Australian law has upheld the decision in Victoria Park, which can be regarded as the English trend. In Phipps v Pears (1965), Lord Denning gives a salutary example:




        Suppose you have a fine view from your house. You have enjoyed the view for many years. It adds greatly to the value of your house. But if your neighbour chooses to despoil it, by building up and blocking it, you have no redress. There is no such right known to the law as a right to a prospect or view.




        This is a laissez-faire system of looking, which holds that appearances are accidental and cannot be protected either by the person who creates them or by the person who views them, and that neither holds a duty towards the other. It normalises free-loading, by making no allowance for, and not rewarding, the money and labour expended to improve a view, that may be enjoyed by others gratis. Yet arguments exist for the contrary.




        John Locke, in his Two Treatises on Government (1689), propounded the theory that “Man” had a right to property when he took something out of nature and mixed with it his labour. “It being by him removed from the common state Nature placed it in, it hath by this labour something annexed to it, that excludes the common right of other men.” Thus, “no man but he can have a right” to that with which labour is joined (Lock, 1689, Chapter V: 27). By extension, a designer who creates on their own land a beautiful garden, for the sake of its visual appearance, would have by virtue of their expenditure of effort a special right to that appearance, that a passer-by has not.




        American common law has gone some way towards recognising the expenditure of money and effort as a transformative act which entitles the owner to some form of property right (International News Service v Associated Press (1918) United States Supreme Court). Chief Justice Latham dismissed this notion of “quasi-property” in a spectacle in Victoria Park. His practical claim was that whatsoever a person can see, they are free to describe. He did not, however, take into account the sensory or aesthetic effects that a spectacle may have. A person watching an elaborate spectacle, such as a ballet or an opera, receives a value quite apart from their ability to then describe the spectacle. Similarly, a landscape view from the window of a tree-changer provides an effect quite distinct from its verbal description.




        As things stand, in common law, a property-holder who loses a view cannot sue their neighbour, or other responsible party, for the loss of that view, because they never owned it. A view is not part of the range of potential rights to which a property-holder might be entitled. This runs counter to the Australian common-sense opinion about lifestyle and design, that a view of the surrounding landscape may be pleasing and may add value to real estate. Australian common-sense opinion is not universal. Well-heeled ancient Romans, as we know from the ruins, constructed their villas looking in, with blind walls to the exterior, so as to create their own private views. It is conceivable that houses of the future might possess “virtual views” that are digitally created, and not reliant on the features of the external physical environment.


      




      

        Easements and Covenants




        Perhaps unsurprisingly, a right to a view can exist, and a landholder may have an obligation to maintain a view, when the parties form an agreement with that intent. The relevance of these arrangements will be limited to situations where the landscape to be viewed is contained within one property (or more than one, if each property is a party to the agreement), and the view to be had is from one property, and the parties enter into the agreement prospectively. The right and obligation then derive from the agreement itself, rather than any higher law.




        In common law, an easement is a relationship between separate properties, whereby one property, the “dominant tenement”, is allowed an advantage by another property, the “servient tenement” (Re Ellenborough Park [1956] Ch 131). A typical form of easement is for a right of way across the servient tenement. Traditionally, easements have been created by agreement and by usage.




        In Australia there are now various statutory provisions for the creation of easements, even where one party does not consent. Section 88K(1) of the Conveyancing Act 1919 (NSW) allows for easements where they are deemed “reasonably necessary for the effective use or development” of the dominant land, and where the easement to be created is not inconsistent with public interest, and where adequate compensation has been made.




        Common law has traditionally baulked at the creation of easements to protect vague and uncertain rights. Similarly, statutory provisions in Australia are limited to those rights which are considered capable of forming the subject matter of a grant. The legal opinion of a view, as we have seen in Victoria Park, is that it is nebulous. On this definition of a view, it cannot be the subject of an easement.




        In the United States, where nomenclature and practice are different, an “easement for a view” is recognised. These easements were long considered a “restriction on land” and for this reason their duration was limited to thirty years. In the decision in Patterson v Paul, SJC-09847 (2007), the Massachusetts Supreme Judicial Court considered an easement which entailed a prohibition on the owners of the burdened property from building any structure upon any portion of the area subject to the view easement, and they categorised this condition as restrictive. The easement also granted the holders the right to enter onto the burdened land once a year to trim and maintain the vegetation on it, “so as to clear and maintain an unobstructed view across the entire view easement areas, exposing to view any and all, but not limited to, the waters of Pleasant Bay and the Atlantic Ocean, along with islands, marshes, beaches, and mainland promenades which present themselves.” The Court found this to be an active right which went beyond mere restriction. Thus they were able to characterise the entire easement as more than restrictive, and therefore valid in perpetuity.




        Australian property-holders and their lawyers, where unable to make use of easements, have sought to employ the softer option of the restrictive covenant. Parties may covenant to what they wish, so long as it is within the law. In exchange for money, or as a condition of the original sale, a property owner may undertake not to extend their home and to trim their trees. The beneficiary of the covenant has the problem of trying to make it stick, or “run” with the servient tenement, through subsequent owners. An agreement between two parties, though freely entered into, cannot easily bind third parties into the future. Without such continuing protection, the owner of the dominant tenement can seek to sue the original servient owner, but will have no recourse against a new owner.




        There are possible solutions to ensuring the covenant runs with the property, some of them cumbersome, such as the chain of personal covenants. In the English case of Wakeham v Wood (1982) 43 P&CR 40, the plaintiff had lived in his house for 33 years, with a view of the sea protected by a restrictive covenant. The defendant purchased the land subject to the restriction with knowledge of it at the time of purchase, and proceeded to erect a new structure which blocked the view, despite warnings. The Court awarded substantial damages.




        Even where they run, restrictive covenants can be nullified by legislation and Local Environmental Plans, notably when they conflict with the interests of property development. Justice Young observed in Doyle v Phillips (No 2) that “[t]here is now no doubt that in the appropriate case a provision in a planning scheme ordinance or a local environmental plan may prevail over a restrictive covenant and render the latter pro tanto inapplicable.” In Owens and Anor v Longhurst and Ors (1998) he found that “the covenant had. already been nullified by the combined operation of s 28 of the [Environmental Protection and Assessment Act ] and cl 40 of the LEP”, and made the observation that “[u]nder s 89 of the Conveyancing Act 1919 for some years this Court has been extinguishing covenants and, indeed, even easements without compensation when they are in conflict with current efficient development of the land and are not providing any appreciable benefit to the covenantee.”




        Where groups of landowners agree, they can lock in their desired covenants, including protection of the visual environment, within a large-scale planned development. One approach is to employ “community” or “cluster title” legislation, similar to strata titling, to low-rise estates with free-standing dwellings. The individual houses are each privately owned, whilst the rest of the grounds are under common ownership, and can be regulated according to a master plan.




        More common in Australia is the legally-recognised concept of the “building scheme” or “scheme of development”, where an estate is sub-divided and each new lot is covered by mutually enforceable covenants, which take on the character of a local law, and remain with that property throughout subsequent sales (Sherry, 2008, p. 1). In this way, where an entire community is planned in advance, it is possible to legally protect aspects of its appearance and amenities; such as a view.




        The entire suburb of New Rouse Hill in New South Wales has been planned in advance with private ownership, and therefore tight control, of the town centre. The website of the developers, the GPT Group, boasts:




        Rouse Hill Town Centre. It's your Town Centre. Rouse Hill Town Centre is owned and managed by The GPT Group.




        Imagine a place that breaks away from convention but is easily recognisable; a place where familiar faces and small surprises go hand-in-hand; where supermarkets sit side-by-side with your favourite stores; a place where you can soak up the sun with friends, while the kids discover the wonders of an environmental trail; a place where life, in all its facets, unfolds.




        What makes Rouse Hill Town Centre so different? Well, as the name suggests, it's a town centre, not a shopping centre. It combines the traditional streetscape of a contemporary town with the convenience of the latest shopping, dining and lifestyle choices - both inside and out (GPT Group, 2012).




        This is perhaps a more contrived prospect than tree-changers, motivated by environmental and sociological concerns, would accept. The privately-owned complex that the GPT Group describes as “your Town Centre” cannot be owned or controlled by the community that lives in the surrounding dwellings. From the description, it is evident that Rouse Hill is intended to appeal to a particular class of person, one that enjoys shopping, has independent children, and is affluent. Other classes of person might not be welcome.




        The United States makes extensive use of covenants for planned communities, sometimes called ‘homeowner associations’ or ‘condominium associations’. They enable like-minded people to gather together in gated communities and subscribe to a common set of values, which are prescribed by common provisions in the deeds of each housing lot.




        For tree-changers, there are potential pitfalls in community-wide covenants. One is that they involve relationships between properties, rather than between people. The benefit and the obligation each attach to a property, and are intended to maintain the value of that property. Non-economic benefits to individuals, or to communities other than the immediate property owners, are not recognised.




        The second limitation is that they require a community to be planned in advance of its sale, and for each purchaser to agree to the covenant terms. Covenants do not apply to pre-existing landscapes, and can be imposed only with great difficulty on existing communities. It may be possible for property developers, or wise elders, to plan and run a community on strictures determined in advance. Where, however, the original covenants are not sufficient, or where they have erred, the planned community lacks flexibility in developing and adopting new conditions of operation, unlike an organic group.




        Thirdly, community-wide covenants are more suited to preserving a man-made environment than a pre-existing natural one. They suppose the landscape will be divided into discrete private lots, which can be managed in a balance of rights and obligations to the general satisfaction of all the property owners. The notion of wilderness areas, or putting aside resources for any reason other than to benefit of owners, is not allowed.




        The common law easements discussed thus far are essentially private. Australian legislation also allows for statutory covenants, between private individuals and governments, which can be binding on successors in title. Queensland for example allows for statutory covenants between a landholder, and the State of Queensland or another body representing the State or a local council, for purposes such as native refuge agreements and vegetation management voluntary agreements. The landholder in return might receive “protection of open space and natural values including amenity, scenic and buffer values”, and possible taxation benefits or rates remissions (Queensland Department of Environment and Resource Management, 2010). There are statutory limitations to the subject matter. Landscaping standards and building styles cannot be controlled. The legislation only allows for the covenant to be removed or varied in certain circumstances.




        In other terms, the landholder offers to covenant to do something for the benefit of the environment that they could equally do on their own cognisance. Yet having once agreed to do it, they have wriggle room to get out of the agreement. Government, in its turn, is not bound, by the covenant, to environmental protection. These are strange devices, on the margin between public and private law, that do more to show the good environmental intentions of government, than to have practical effect.


      




      

        Statutory Law




        The actions available to protect a view that were discussed above, the tort of nuisance and easement and covenants, are essentially private law. Nuisance depends on a private individual or entity taking legal action against another person or entity on the grounds that a particular view has been diminished or removed; easements and covenants rely on the existence of a specific agreement that has been breached.




        Planning law and environmental law, by their form and stated intentions, are public, insofar as they claim to set standards for all future development, and to uphold values of general benefit. In theory they are laws ‘about’ planning and the environment, rather than laws ‘for’ a particular sort of planning or to ‘protect’ the environment, and they provide the mechanisms by which development and urban change take place.




        In New South Wales (NSW), by way of example, the chief legislation is the Environmental Protection and Assessment Act 1979. Allied to it in various ways are numerous plans, regulations, guidelines, circulars and directions. At State level and determined by State bodies are State Environmental Planning Policies (SEPPs) which set down planning principles for large geographical areas or for certain types of things.




        At local level are the individualised Local Environmental Plans (LEPs) which are drawn up by each local government (or municipal or shire council, as they have traditionally been termed) in accordance with a template established at State level. State government provides a list of names and characteristics for possible zones, such as RU2 Rural Landscape, E2 Environmental Conservation, and E4 Environmental Living; and local government decides whether it is employ that category, if it has anything that fits.




        Property developers lodge Development Applications (DAs) which are considered by the various consent authorities, whose decisions to allow, reject, or amend an application may be appealed up to the level of the New South Wales Land and Environment Court.




        Already it may be apparent that there is some degree of favouritism in environmental planning statute. If the idea of that law is to be impartial and to provide a mechanism for the playing out of disputes between private developers and residents, it will in reality lend itself more readily to those with the stamina, money, resources, contacts, and strong vested interest to begin a fight and see it through to completion, than to those without. In fairness, it should be added that the better-resourced in a particular dispute is not always the developer.




        Developers, from the owners of a suburban bungalow seeking to put on a modest extension, to multinational corporations building a skyscraper, are concerned with delay, red-tape, cost, and irrelevant requirements. They want speedy approval along the lines of their original application, without the interference of neighbours. Private landholders can be virulent in their criticism of a local council that sends their DA to the sub-committee for further consideration. Landholders as neighbours to proposed development, on the other hand, have the opposite concerns. They want their own loss of amenity to be taken into account, either by rejecting the DA outright, or by reducing it to a fraction of its original size. They want consideration of their objections to be scrupulous and to take as long as possible, and if they lose out to start, they want the right to appeal and to delay the process endlessly. A developer in one application may well be an objector in another.




        It will, perhaps, come as no surprise that local governments in NSW have been variously characterised as “pro” or “anti” development. There have been accusations of corruption, particularly as regards local councils or their officers taking money from developers to favour their development applications (Independent Commission Against Corruption, 2008). But throughout the past decade in NSW the politically effective accusation has been the opposite one, that local councils were holding up development applications unnecessarily, either through incompetence or because they were in the thrall of anti-development and anti-progress Greenies, and were costing the State and their local area money. For these asserted reasons, in 2005 the NSW Labor Government took over many of local government’s planning powers (Creighton, 2011). The more expensive development proposals were decided at state level, by the minister rather than by the public service, which in turn led to accusations that state Labor was favouring the developers who were its cronies and who had contributed to its campaign funds (Nicholls, 2011).




        In 2011, the newly elected O’Farrell Liberal-National Party coalition government passed legislation regarding planning laws, which claiming to be a victory for democracy and local representation. Brad Hazzard, Minister for Planning and Infrastructure, said on introducing the Bill:




        In repealing part 3A the Liberal-Nationals Government is honouring two of its commitments for the New South Wales planning system: returning a broad range of decision-making powers to local communities and providing a planning framework for genuinely State significant development that provides certainty for investment and the efficiency needed to get this State moving again (Hazzard, 2011).




        Hazzard’s (2011) twin commitments encapsulate the contradiction at the heart of planning laws, that they seek to serve both conservation and development, at the same time. To form government in Australia, political parties are obliged to appeal to a range of opinions. No party, whatever their stripe, can afford to write off the environmental lobby, or the development lobby, entirely, if they want to achieve the absolute majority, after distribution of preferences, that will give them power. As a result, environmental planning legislation is not radical.




        The words ‘zoning’, ‘plan’, ‘environmental’ and ‘heritage’ in the titles of government acts might suggest that these are positive values that are upheld in these acts. Instead, they indicate that these acts are about things relating to zoning, planning, the environment, and heritage, and provide a mechanism for the adjudication of disputes. Actual decisions about preservation or destruction of the landscape are deferred to the arcane mechanisms of committees and tribunals, panels and courts, with countless rights of appeal, so that the final decision will appear as the outcome of the process of justice, and not of the government itself. When government has a particular interest in the outcome, it will issue an exasperated complaint about the unnecessary complexity of its own planning processes, and make the decision itself.




        In the centre of Sydney, on the shores of the Harbour, the view has been contested in a long-running dispute that at the time of writing has still not been resolved. Rose Bay is an affluent suburb with a housing mix of expensive bungalows and low-rise apartments. From the public beach and along the grassy foreshore there are views across the Harbour, to the northern side. Marinas, for the purpose of mooring privately-owned boats, are located at Rose Bay, and at the adjoining suburb of Point Piper.




        In 2007, Addenbrooke Pty Ltd, as developers, made an application to the Woollahra Council to increase the size of both marinas. They argued that boats were getting bigger, and there were more of them, justifying more extensive facilities. The application was knocked back. In 2008, the developers appealed the Council decision to the Land and Environmental Court. Justice Biscoe dismissed the appeal, remarking that the marina would create a wall of boats which would block access and views of the Harbour (Addenbrooke, 2008, paragraphs 93 - 95). In 2009 the developers again appealed the Council decision, this time with an amended application for each marina. The appeal was upheld, with some modifications which reduced the size of the Rose Bay Marina (Addenbrooke, 2009). Not content with that success, in 2011 the developers made a new application, seeking to restore features knocked back in the 2009 decision.




        Throughout this process, Woollahra Council, resident groups and local property owners opposed the redevelopment. They put forward reasons which crystallize the relationship between landscape and view. Opponents argued that the Rose Bay proposal would affect the entire area. The damage would be felt by everyone, local or visitor, passive or active user, resident or not:




        The development amounted to the privatisation of public land, and would result in a dangerous experience for those who used small recreational craft on the bay. [Opponents] also said it would compromise the last panoramic view of Sydney Harbour from a city beach (Bennett, 2009).




        Concerned resident Jim Hill warned Woollahra Council that the proposal threatened “a unique scenic resource that has national significance” (Bennett, 2009).




        Landscape involves the physical characteristics of the environment, including the ways it which it can be experienced and used. Its protection arguably is more urgent than that of private views. By invoking the larger issue of landscape, opponents of the Rose Bay development could upgrade their argument to one of general concern. This is of course something of a tactic, to conflate personal concerns with principles, so as to allow leverage. The Point Piper development, by contrast, was more about views, and their loss was limited to the private residences behind the site.




        For their part, the committees, courts and tribunals deal in relative quantities, rather than principles. A development will rarely be rejected out of hand. It will be turned down for the reason it is too big. By doing so, the court implies that there must be a size at which the development would be acceptable. The developers will submit an amended plan, for a slightly smaller development. The court would appear churlish to keep knocking it back.




        In his 2008 decision, Justice Biscoe stated:




        [T]he proposed development will have a significant adverse visual impact. For a significant distance along the Promenade and New South Head Road the boats will obscure prime views extending as far as Manly. This adverse visual impact of the proposed Rose Bay Marina is made more serious because along the entire 11 kilometre length of New South Head Road from the city to Watson’s Bay, only at Rose Bay is there a panoramic view of Sydney Harbour (Addenbrooke, 2008, paragraphs 96, 94-95).




        In the 2009 application, the boats and jetties were rearranged, to orientate them in such an alignment to the shore, that they would appear more compact. In his decision on the amended application, Justice Biscoe began by acknowledging the “location, beauty, character and public significance” of Rose Bay, and established that the main issue was impact on views in the context of the planning controls:




        The view impact issue now focuses mainly on three aspects: loss of Harbour views from the Rose Bay Promenade as far as Manly caused by the proposed RBM [Rose Bay Marina]; loss of views from the Wunulla Residences caused by the proposed PPM; and the impact of both proposed marinas on views from Rose Bay beach (Addenbrooke, 2009, paragraph 5).




        The developers had taken pains to try to allay each of the specific concerns expressed by the Judge in his decision of the year before. The Judge noted the applicant’s submissions that:




        The new RBM proposal, by the orientation and width of its aisles, has reduced the extent to which the proposed marina will interrupt views to the open Harbour as far as Manly. It also incorporates a viewing location for the public along the walkway parallel to the Promenade, between the middle and eastern arm. Nevertheless, the impact on views to the open Harbour remains a highly contentious issue. In response to my previous judgment at [111], the new proposal, by reducing the size of the proposed RBM and moving it further to the west, does not obstruct views of Shark Island from the point where it visually separates from Woollahra Point. (Addenbrooke, 2009, paragraph 10).




        Woollahra Council, in opposing the plan, submitted that the visual impact of new proposal would be ‘unacceptable.’ They sought to use as a standard a raft of planning legislation produced by the State government: the Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 (Harbour REP), and the Sydney Harbour Foreshores & Waterways Area Development Control Plan for SREP (Sydney Harbour Catchment) 2005 (Harbour DCP). Wunulla Road residents, joined as defendants to the appeal, submitted that any public benefit was illusory. They argued that “the availability of an improved marina to sufficiently well heeled members of the public” could not be said to be a general public benefit (Addenbrooke, 2009).




        In reaching his decision Justice Biscoe noted that current State government policy, in response to the increasing number of large boats on the Harbour requiring moorings, was to “permit marina development and the expansion of existing commercial marinas in suitable locations”, and that “commercial marinas will be generally allowable in certain locations if (among other things) the visual impacts of the development are ‘acceptable’.” The Court found, “taking all matters into consideration, each proposal, on the basis that I have indicated, is consistent with the aims of the [Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005] and the objectives of the zone, and is otherwise acceptable having regard to the planning controls” (Addenbrooke, 2009, paragraph 163).




        The Rose Bay saga shows that the process of approval is one of compromise. The Sydney Regional Environmental Plan (Sydney Harbour Catchment) 2005 shows this intention in its wording. It aims to ‘minimise’ rather than ‘prevent’:




        to minimise any adverse effect on views to and from waters in this zone and on the scenic values of the locality as a result of the size of vessels capable of being accommodated within the development (at (d)).




        When a committee or Court knocks back an application, the rejection is rarely final. The decision-makers must provide grounds for their decision, and a persistence applicant can address those grounds, and try again. Provided that the new application is not as bad as the one that was rejected, it has a chance of success. Legislation and planning instruments are written to enable development, not to enshrine abstract rights.




        There is no simple correlation between views and development. Developers favour scenic views for their own projects, even when those projects block the views of other property holders. Whilst a pleasant landscape environment can be a public asset, residents tend to want views of their own. This desire has led to the peculiar crime of tree killing.




        At the same the same time as Rose Bay residents were fighting in court to prevent the marina developments, other less scrupulous people were taking matters into their own hands, in defiance of council ordinances, by poisoning or ring-barking trees on their neighbour’s property or on public land.




        The financial return for tree killing is considerable. According to Peter Starr, an estate agent from Double Bay in Sydney, “A good view can increase the value of a house by forty to sixty percent, so that a property “that yesterday was worth a million is suddenly worth $1.8 million” (Writer, 2006). One official from Woollahra Council has blamed the NSW Government’s medium density housing policy, which crams more people into less room, with each of them wanting a view: “It happens when new home owners move in and desire a view when there isn’t one or developers want to sell apartments for a higher price because they have views.” (David Sheils cited by Writer, 2006).




        In Bellevue Hill, a postcode with one of the highest incomes in Australia, somebody poisoned an 80-year old giant weeping fig, on the corner of New South Head Road and Victoria Road:




        Today. 10 months after being poisoned - 13 drill holes riddle its base - its trunk has the grey pallor of a corpse and the trees lifeless, leafless limbs seem to contort in agony (Writer, 2006).




        Woollahra Council strung a banner across the tree, in part to ask for information about the poisoning from the public, and in part to block harbour views which had been newly opened up by the tree’s destruction to “a new townhouse block behind the tree” (Writer, 2006). The developer of the block, David Mekler, seemed the person who would benefit most from poisoning the tree, but when questioned by journalist Writer he denied any involvement. The fig is one of a spate of killings in affluent Harbour-side suburbs. Starr points out wealthy locals would not do the deed themselves:




        How many doctors and lawyers know how to kill a tree? They find a professional poisoner through word of mouth. They pay ‘em a few grand. What’s that to a guy with a $4million house? (Writer, 2006).




        By contrast, well-intentioned property owners may be punished for inadvertent crimes. Justine Bell (2010) has described the case of Wall v Doyle, where the owners fell foul of compliance with multiple planning laws, and were punished. The Doyles cleared their property of five hectares of swamp tea tree. In response, the Queensland Planning and Environment Court found they had felled or taken “rare wildlife” without authority, and made orders for replanting, such orders to hold until the predominant canopy had reached a height of three metres, and the orders to run with the land.




        The Doyles had bought the property with the intention of building a home and facilities to pursue their interest in trotting. Prior to purchase, they asked the local government if there was any protected vegetation on it, and they were told there was not. Bell records that the Doyles also enquired of the Department of Natural Resources (a state government department) as to whether any tree clearing restrictions applied to the property. They were advised that there were not any restrictions under the Vegetation Management Act 1999 (Qld), the main Act regulating tree clearing in Queensland. (Wall v Doyle, 2008).




        After clearing the land, the Doyles discovered that “there were indeed restrictions in place, administered by an entirely different government authority, the Environmental Protection Agency. These were restrictions created under the Nature Conservation Act 1992 (Qld) and the associated Nature Conservation (Wildlife) Regulation 2006 (Qld)” (Bell, 2010). The legislation allows for clearing under certain conditions. Once the matter had been referred to Court, however, it was too late for the Doyles to seek retrospective permission.




        The case of the Doyles suggests there is no problem with a shortage of environmental protection legislation in Australian jurisdictions. Rather, there is a profusion. Bell has calculated that Queensland, by way of example, has “approximately 30 environmental statutes which place restrictions on or attach obligations to the use of land by occupiers” (Bell, 2010). Similarly, the abundance of heritage legislation, in every locality and at every level of government, is a sign of good intentions, with little effect.


      




      

        Heritage Legislation




        Heritage law is a recent phenomenon, based on the equitable principle that certain places and objects, whether natural or man-made, have a special sort of non-economic value which means they should be held, by government, on behalf of people in general. It operates as a sort of trust, where government identifies the properties which it should protect and places their names on a list, and treats them in accordance with a statement of policy.




        Heritage laws exist in a hierarchical scale of jurisdiction. The model is drawn from the United Nations Educational, Scientific and Cultural Organization, which administers the Convention Concerning the Protection of the World Cultural and Natural Heritage, which it adopted in 1972 (UNESCO, 1972). The Convention allows for the nomination and listing of sites on a World Heritage List (UNESCO, 2012a). Protection depends on each member state where a world heritage item is located adhering to the terms of the Convention.




        As of March 2012, the accompanying Convention had been ratified by 189 of the total 193 member states of the United Nations (UNESCO, 2012a; United Nations, 2012). The List consisted of 936 properties in 153 countries, being 725 cultural, 183 natural, and 28 mixed sites, with nineteen sites located in Australia, including the Great Barrier Reef, the Greater Blue Mountains Area, and the Sydney Opera House. Rouse Hill Town Centre was not among them.




        In Australia, the international legislation is duplicated three times, at national, State, and local government levels, for sites considered of national, State, and local significance, respectively. Each involves lists of sites and criteria for their treatment.




        Heritage lists recognise the sorts of sites that are considered scenic and which provide visual amenity, such as areas of natural beauty, historical remains, and exemplary buildings. The first properties were inscribed on the World Heritage List in 1978. Inscriptions in 1979 included Mont St-Michel, Chartres Cathedral, the Palace and Park of Versailles, Vezelay Church and Hill, and the Paleolithic cave-paintings of Lascaux, all from France, as well as the Pyramid of Giza and the Nubian monuments from Abu Simbel, in Egypt. Despite the inscription of natural and non-European sites, the make-up of the List came to resemble the traditional canon of Western civilisation and its influences, presented as the universal heritage of the world (Salomon, 1998, pp. 344-355). Early WHC Committees were up-front about this. The first meeting in 1977 expressed the view that the List should be “exclusive” and drawn up with “extreme care”, while still showing balance geographical balance; although reservations about the impact of “Western thought” were also heard (UNESCO, 1977).




        In 1992 the criteria for the World Heritage List were revised to encompass cultural landscapes, which were defined as properties “represent[ing] the combined work of nature and of man.” These could included landscapes designed and created intentionally by man, embracing “garden and parkland landscapes constructed for aesthetic reasons”; organically evolved landscapes, which might result from “an initial social, economic, administrative, and/or religious imperative and has developed its present form by association with and in response to its natural environment”, and associative cultural landscapes, which hold “powerful religious, artistic or cultural associations of the natural element rather than material cultural evidence, which may be insignificant or even absent” (UNESCO, 2012b).




        The concept of cultural landscape helps to define a significant type of visual experience, where the interference or involvement of people is not, on balance, negative. It also points towards the limitations of heritage law as a means of protecting the view. Heritage laws are intended to preserve some sites, just as a dictionary seeks to record only some examples of the usage of each word, in order to present a sample of the whole. Heritage lists are, in effect, a dictionary of types. Landscapes and buildings on the world heritage list may provide great delight to those who happen to live near them, or to well-heeled heritage tourists. For an individual property owner seeking to preserve their own specific view, the list offers little comfort, and can work against them.




        In 1994, the World Heritage Committee took stock of criticism that the List lacked balance. Only a quarter of the sites were natural, while the “vast majority” were cultural sites located in Europe. The Committee was reluctant to be seen to be peddling the line that there was culture in Europe than elsewhere. The Committee launched a Global Strategy for a Balanced, Representative and Credible World Heritage List, with the stated aim of ensuring “that the List reflects the world's cultural and natural diversity of outstanding universal value” (UNESCO, 1994). This meant not accepting any more Gothic cathedrals, and searching instead for different things.




        The Committee was reflecting a broad intellectual change, from the competitive teleology of Modernism to the pluralism of post-modernism and post-colonialism, which contested the primacy of any single point of view in judging culture (UNESCO, 1994). The same period saw the introduction of the “new museology”, which turned museums and public art galleries from normative repositories of “high culture” into interactive and representative samplings of the world outside. Who is to say that all human expression, within statutory boundaries, is not equally valid, and who is to say therefore that the production and consumption of cultural heritage is not evenly distributed across the globe?




        UNESCO embraced these precepts in two different ways. The first was to try to engineer the World Heritage List to be more “representative.” At the Kyoto Meeting in 1998, the Committee adopted the Action Plan on the Global Strategy for a Representative and Credible World Heritage List (UNESCO, 1998). This recognised “obstacles to achieving representation on the List in some regions and countries (for example, because of lack of awareness of the Convention or of technical and financial capacity etc.)” and sought to overcome them by helping prepare applications for Listing (UNESCO, 1998, IX 16). The meeting also rebuked previous Committees for having inscribed so many European sites and instructed certain un-named countries, specifically France, to “self-contain their ambitions” for further listings (UNESCO, 1998, IX.16, IX.17; and X.4, with reference to paragraph 6(vii) of the Operational Guidelines). In a sense, the policy consisted of encouraging some countries who didn’t want to, to do more about their own heritage, whilst discouraging over-eager countries from frequent claims. Certainly, the representativeness of the List has subsequently become broader.




        The second development by UNESCO was to adopt a new agreement, the Convention for the Safeguarding of Intangible Cultural Heritage (ICH), in 2003, to operate alongside the WHC. This Convention arose specifically from the perceived inadequacies of the World Heritage Convention (Kuruk, 2004, p. 113), and UNESCO was prepared to criticise itself to the extent of saying that a historical focus on tangible heritage had “marginaliz[ed] a vast range of cultural expressions which belong to the countries of the ‘South’” (First Proclamation, cited in Kuruk, 2004, p. 115). The concept of “outstanding excellence” was rejected in favour of formulating a “map of cultural diversity” (Kuruk, 2004, p. 116).




        The ICH convention makes use of a language of consensus. Any item, to be included, should display “respect for cultural diversity and human creativity” and “compl[y] with requirements of mutual respect among communities, and of sustainable development” (UNESCO, 2003). Richard Kurin has noted that the ICH convention’s insistence on mutual respect disregards the fact that “many cultural communities. define themselves in opposition or resistance to others” (Kurin, 2003, p. 70). The convention is best suited to cultural expressions of communities that pose no threat to the status quo, and it washes its hands of every political struggle that has gone on outside the law.




        At each level of operation, heritage lists will tend to show this characteristic preference for variety over depth. The heritage authority may reasonably argue that there is no need to preserve your view, because there is a slightly better one already listed somewhere else. It has never been the intention of heritage laws to preserve all old things, or all beautiful places. On the contrary, the selection of sites is intensely political.




        In Australia, the National Heritage List is administered by the Department of Sustainability, Environment, Water, Population, and Communities (the Department). Its rationale is:




        Heritage includes places, values, traditions, events and experiences that capture where we've come from, where we are now and gives context to where we are headed as a community. Our heritage gives us understanding and conveys the stories of our development as a nation, our spirit and ingenuity, and our unique, living landscapes. Heritage is an inheritance that helps define our future. By identifying, protecting and managing our heritage we are conserving a valuable asset and ensuring that those places will continue to be experienced and enjoyed by future generations (Australian Government, 2010)




        Rather than recognising that national parks and historic buildings have a worth in themselves, as things of aesthetic value, the Department proposes an ideological use-value. Heritage is that which tells us “stories” and provides identity. The unfortunate aspect of the Department’s program is its grouping of all heritage consumers as a single “us”, who will be edified by the provision of a single narrative involving a cliqued journey from past to future.




        The New South Wales State Heritage List, managed by the Heritage Branch of the Office of Environment and Heritage (2012), proposes a similar ideological function, “Heritage is evidence of our history. Conserving our heritage helps us to understand our past, and to contribute to the lives of future generations. It gives us a sense of continuity and belonging to the place where we live”.




        At a local government level, heritage regulation is more pragmatic. Once an item is determined to be part of the environmental heritage, there are strict controls on its treatment. The Wagga Wagga Local Environmental Plan, for example, allows that no person shall “demolish, renovate or extend. Damage or despoil that relic or place or any part of that relic or place. Excavate any land for the purpose of exposing or removing. Erect a building on the land. [or] subdivide the land on which that building, work or relic is situated or the land which comprises that place”, except with the consent of Council (2010, at 15:44, Part 3 Clause 16).




        Within the panoply of international, national and state legislation, heritage law takes centre stage as the form of law that deals with the conservation of the built and natural environment. It is widely endorsed and replicated. The explanation for its wide acceptance is that it is broadly democratic. Each member state of the United Nations that has endorsed the Convention will get an item on the list. Each State and local government in Australia can draw up its own register of heritage items. In turn, the listings are political, determined by giving each party to the agreement and each type of locality an entry, and not by intrinsic merit. At national and local level, selection will be further influenced by the desire of the selection panel to “tell a story” about the identity of the geographical area, that fits in with prevailing ideological trends. This model rewards and keeps involved each of the parts of the heritage industry, the tribunals, panels, advisers, experts and operators, who have a vested interest in its continuation. In a similar way, State and local government planning legislation permits a range of decisions about size and individual applications to be devolved committees and tribunals where the affected parties are directly present.




        The landscapes of Australia are a result of these relatively democratic planning processes. The final section of this Chapter considers alternatives to democracy in planning, by means of a case study of a celebrated example of landscape which contains a World Heritage site.


      




      

        Case Study: “We’ll Always have Paris”




        The landscapes that are seen today rarely consist of untouched nature. They are more likely to contain nature as it has been modified by humans, and human structures such as houses, towns, and roads. Human intervention in the landscape has taken place for hundreds of years, and longer in some places. It precedes any sort of planning regulation or theory of aesthetics. This ancient interference with the landscape is regarded quite differently by contemporary Western societies to most modern interference. Landscapes with signs of age, and which contain old structures and agricultural modifications, are prized, more so than recently-built suburbs which conform nicely to prevailing council ordinances.




        It is reasonable to ask whether those landscapes that have develop haphazardly over centuries, full of changes and idiosyncrasies, are objectively better than the calculated outcomes of contemporary technology. If so, the entire discipline of urban planning, and the legislative and administrative framework that supports it, has arguably been useless. In the alternative, it may be the case that what survives of the old is appreciated for its novelty, because as time goes by, there is less of it. The language of the heritage industry suggests the latter. Ancient sites are regarded as admirable. Nonetheless, they are not held up as an ideal. According to the UNESCO policy documents, they are good because they are different, and the difference is good in itself. Examples of every type, whatever the type may be, are to be catalogued and celebrated.




        UNESCO has struggled mightily, as recorded above, to ensure that World Heritage listings of cultural sites come from all over the world, and not just from Western Europe. The list, and the related listings, have grown since inception in 1972 from examples of what might be regarded as elitist high culture defined by quality, like the Acropolis, to examples of culture in the broader sense of human activity, which derive validity from their authenticity alone. In this way, the listings become representative and descriptive of the range of human activities, rather than suggestive of ‘the best’. The practical reality is that some people in the developed world think and act otherwise. They value the old over the new, and nature over the made. They express their preferences by engaging in cultural or environmental tourism; or by taking the more emphatic step of becoming tree-changers.




        Tourists from the West, and increasingly from Asia, have made Medieval and Classical sites in France and Italy the most visited destinations in the world (United Nations World Tourism Organisation, 2011, p. 4). Houses near natural features, particularly water, and particularly those with views, are valued more than similar houses further inland. Apartments in tower blocks fetch more the higher they are, and despite other inconveniences, when they afford a view over the city to the natural features beyond. This behaviour suggests that contemporary technology, for all its ingenuity, cannot produce artifacts that match the psychic value of natural landscape, or the work of ancient builders.




        The city of Paris offers a third possibility, that beauty in constructed landscapes is neither the accidental result of history, nor the best efforts of the people democratically expressed and mediated by planning tribunals, but rather the expression of a dominant will imposed on a massive scale, without regard for history or opposition.




        In film, literature, and art, Paris has been celebrated as a beautiful city. The French Impressionists were inspired by Paris to choose their subject matter from the urban life directly before them. The city was the first, by its appearance, to inspire a movement and a style in art. Yet in comparison with other cities, the natural setting of Paris is not spectacular. Man-made constructions gave the city its visual appeal: the stone embankments along the Seine, the angles of intersection of the streets, the stone paving, the regular lines of the apartment buildings with their beaux-arts decoration, the facades and domes of the churches, the awnings and spectacle of the outdoor cafes, the street plantings of chestnut trees.




        Today, the general impression is that these characteristics are “old”. In fact, the distinguishing visual features of Paris were stamped upon it comparatively recently, in the second half of the nineteenth century. Between 1879 and 1888, 126,000 new buildings were erected, all in the same style, and they remain “a substantial part not only of the look of Paris but of the city’s housing stock” (Jordan, 2004, p. 92). What the Impressionists depicted was not in their own day old, but rather the very latest in design.




        Prior to its rebuilding, Paris had not been regarded as beautiful. The streets were narrow and ill-connected, and ran with open sewers. At the heart of the city were dense slums, impenetrable to outsiders. The kings of France removed themselves to Versailles, where they lived with the nobility and the entire body of government in splendid isolation from the populace. They regarded Paris as a problem, not so much through pity as through fear that the dreadful social conditions of the working class would lead to social unrest.




        Successive rulers and governments grappled with the problem of fixing Paris. Louis XVI sought to widen the streets and regulate new buildings (Sutcliffe, 1971, p. 11). The revolutionary government that deposed Louis tried to do the same. It set up a commission of artists, which marked out proposed improvement lines, and tried to demolish existing buildings back to those lines. As fast as the commission could act, the need for ever wider streets overtook them, and there was insufficient money to compensate the owners of resumed land (Sutcliffe, 1971, p. 12-13). Under the July monarchy of Louis-Philippe, between 1830 and 1848, the Marquis de Rambuteau (1781 – 1869) cut the first broad streets in central Paris, and saw to covering over the sewers and planting trees (Chapman, 1953, p. 180).




        These efforts were hampered by the immensity of the problem. The major traffic arteries of Paris did not connect with one another, and parts of the city had no roads at all. Unlike London, Paris had few large landlords and thousands of small ones, meaning administrators had to negotiate numerous claims (Sutcliffe, 1971, p. 116). The budget required was enormous, and beyond the available means.




        How Paris came to be eventually rebuilt has been the subject of debate amongst historians and town-planners ever since. It is certainly the case that for a brief period, unusual circumstances simultaneously arose, which have not been repeated. One was political will, with the ascension to power of Louis Napoleon, nephew of Napoleon Bonaparte. Louis was elected President, and then seized for himself the title of Emperor. It may be speculated that he desired to attract some of the renown of his uncle, and imagined that the reconstruction of the capital would create a fitting legacy to his rule. The second circumstance was administrative efficiency, with Louis’ appointment of Georges-Eugène Haussmann (1809 – 1891) as Prefect of the Seine from 1853 to 1870. Haussmann did the planning and put in place many of the money-raising strategies that enabled redevelopment. According to David Jordan, “[h]e fixed the shape, the itineraries, the architecture, and in part the culture of Paris in ways that have shown surprising vitality for more than a century” (Jordan, 2004, p. 88). But much of the rebuilding as noted above came later, after Haussmann had been dismissed for financial irregularities.




        The third circumstance was immediate need. In 1870 and 1871 Paris was subject to two devastating sieges, once at the hands of the Austrians, and then by the army of France itself fighting the Communards who held the city. Much of the city was damaged, including rebuilding already completed, and the fortifications including the city walls and the disposition of the military barracks were found to be obsolete. At this moment it became essential, rather than advisable, to reconstruct the city, and Haussmann’s plans were used.




        Another debate concerns the nature of Haussmann’s vision, and whether it was based on aesthetic or practical considerations. It would be ironic if the planner responsible for the beauty of modern Paris achieved that result by accident. When Haussmann was appointed, Paris lacked major arteries. The impenetrable maze of medieval buildings at the city’s heart held up the efficient transport of goods and people, and prevented the authorities from exercising military control. Railway stations had been newly built on the edges of the city centre, terminals for trunk lines coming in from the regions. Haussmann made plans to build thoroughfares to link the stations to the city centre, and with each other. He also wrote that he wanted to enable access, for the military, to the subversive neighbourhood of the Place de la Bastille, and to “quarantine” the potentially dangerous neighbourhood of the Pantheon (Jordan, 2004, f.n. 18, p. 94).




        Haussmann projected a new series of military barracks which would cover the city gates and strategic centres, and to “form a protective screen covering the whole of the centre of Paris”, as Chapman puts it (1953, p. 183). The enemy this screen was intended to guard against was the people of Paris, rather than foreign armies. One way to remove the threat of the people was to demolish the slums in which they congregated, and turn them out (Chapman, 1953, p. 183), which would also break the local loyalties of the National Guard (Horne, 1965, pp. 375-376). Regarding himself as Alsatian, Haussmann had no sympathy for working-class Parisians, describing them as nomads, devoid of civic sentiment (Chapman, 1953, p. 185).




        In the interests of public health and sanitation, Haussmann planned a new drainage and sewage system, and a channeled supply of fresh water. He conceived the major public parks for recreation (Chapman, 1953, p. 186).




        Haussmann is most celebrated for his streetscapes. They offer small ornamental variations to an unvarying plan. The height of each row of buildings is regulated according to the width of the particular street. Each corresponding floor along the row is set at the same level and the depth of balconies is the same. The plantings of chestnut trees provide another regular row. Streets run straight to distant focal points and Haussmann preferred to knock down or move an ancient monument rather than deviate a road.




        Louis Napoleon regarded himself as a benign dictator. Government was in his thrall. At the same time, private property and business activities were recognised, and encouraged. Owners needed to be compensated for resumption of their land. Haussmann was, therefore, possibly the first large-scale town planner to embrace economic rationalism. He said “it is best to leave to speculation, stimulated by competition, the task of recognising the people’s real needs and of satisfying them” (Sutcliffe, 1971, p. 117).




        Haussmann tried every possible scheme to finance his plans. Early on, he simply withdrew from the Treasury much more than the sums allocated to his work. Where possible, he resumed more land than the city needed for each project, and sold the extra back into the market at a profit because the new streets he had created (Jordan, 2004). He deliberately underestimated the costs to placate his critics, and pay for the current parts of his schemes with money that had been earmarked for the future. Ingeniously, he entered into public/private partnerships with private speculators, enticing them with the increase in values his increased height allowances would bring. Elbert Peets cites Olivier’s explanation that areas of the city were ceded to “certain rich contractors” who did the building, kept the new apartments, and gave the new streets back to the State. The city paid for resumptions, but the contractors committed themselves to depositing sufficient funds to cover these costs. To enable them to do so, Haussmann gave the contractors loans, in the form of bonds which they could cash when they needed money. Haussmann had no approval to make such loans or issue bonds. (Peets, 1927). Throughout, he promised growth, and that today’s debts would. At the time they seemed radical, and became the pretext for his dismissal by Louis Napoleon in January 1870, on the charge of mismanaging public funds (Chapman, 1953).




        Two useful conclusions can be drawn from the example of Paris. Visual amenity is not finite; and it need not be intentional. Where planners have control over a sufficient extent of land, features that seem beautiful can be created where they do not naturally exist. The implication for tree-changers is that they need not necessarily seek out locations of natural beauty, provided that the topographical features are at least benign, such as flat arable land and the presence of water.




        The effect of Paris, as distinct from Sydney, or Capetown, is achieved because it is ‘inward looking’. At any vantage point within the city centre, the view is of other built parts of the city, and vice versa. From an upper-storey balcony it may be possible to see the Eiffel Tower or the dome of the Pantheon, and from those latter places it is possible to see a picturesque array of rooftops and balconies. Hence the essential social act is one of looking, and looking at each other, and being looked at in turn. Readers will be aware of the scopophilic function of a Parisian streetwalk cafe, where the tables are arranged to provide a view of the passing parade, at the same time as those customers themselves provide a spectacle for the passers-by.




        The geometrical regularly imposed by Haussmann, with even facades and roofs of equal height that do not overtop one another, means that the maximum number of people can see the maximum possible distance, as at a well-designed theatre. As the view is composed of each other’s sympathetically constructed buildings, central Parisian tenants have no interest in seeing their neighbour’s house pulled down. Picturesque effect is not necessarily what Haussmann had in mind. His aims, as discussed above, were practical, to improve transport and commerce, to improve health conditions, and to allow access to the military.




        Despite his positive reputation today, Haussmann caused controversy. The old city had its supporters amongst antiquarians as well as its working-class inhabitant. For his part, Haussmann had no sentimental attachment to the past, Sutcliffe describes him as “contemptuous of those who wanted to retain old buildings for their antiquity alone” (1971, p. 182). After his dismissal, his detractors coined the term ‘haussmanniser’ to mean a person who advocated “urban renewal by demolition” - a philistine or vandal in other words (Jordan, 2004, p. 88).




        By education and disposition, Haussmann was in no way an artist. He was an administrator and fixer. His concept for Paris was mechanical, based on categories, maximums and minimums, straight lines, aligned surfaces, angles of intersections, strategic locations, movement of traffic, and available budget. He was not spontaneous, or organic. His obsession for regularity, leavened with a controlled helping of decoration, created a cityscape that has been felt by its inhabitants to be exhilarating.




        Haussmann’s own modernisations are now recognised and praised as the ‘old’ fabric of Paris, deserving of preservation for its own worth, against newer styles. This radical reassessment began quite soon, with organisations such as the Society of the History of Paris and the Ile-de-France founded in 1874, the Society of Parisians of Paris for natives of the city founded in 1890, the magazine La Ville first published in 1892 “to defend the rights and interests of Paris”, and the Society of Friends of Paris Monuments founded in 1884 (Sutcliffe, 1971, p. 206). This was predominately a middle-class movement expressing a ‘shut the gate’ style reaction to any further change, which shows how much Haussmann had altered the class make-up of the city. The rebuilt Paris was perfect for boulevardiers, flaneurs, visiting artists, visiting novelists, visiting musicians, fashion designers, students, tourists, and of course the middle-class residents who now occupied the city centre. It offered the visual amenity they could enjoy. But it would be wrong to say that a location can be made ideal by visual amenity alone.




        Modern Paris remains beset by problems, not necessarily more than other Western cities of comparable size, but which nevertheless show the limitations of the value of a view. Today, the city has two parts. Prior to Haussmann, as described above, the middle classes fled the central areas for the periphery. After Haussmann, this process was reversed. The working classes were turfed out to enable rebuilding, dislocating them from their tribal districts (Horne, 1965, p. 294). Michael Adcock records that two early cuttings, for the Boulevard Sebastopol and the Rue de Rivoli, “involved the loss of some 40 streets, the demolition of 2,000 dwellings, and the displacement of 25,000 people” (Adcock, 1996, p. 26).




        When the new and more expensive apartments were completed, they commanded higher rents, up to twice what had previously been charged. As a result, the working classes were left stranded on the periphery, and the middle-classes moved in to take occupation. “A wife of a Parisian cabinet maker described how her family had had to make a series of outward moves, because they no sooner found an old apartment building with cheap rooms, than it was demolished as part of the progressive outward spread of speculation and development” (Adcock, 1996, p. 27). Today, the centre of Paris is composed of expensive housing, unavailable to the labouring classes, much less to the unemployed or to migrants newly arrived from abroad. The working classes have been pushed out to a ring around the city, the so-called ‘Red Belt’ of the outskirts, broken only by a middle-class enclave to the west (Chapman, 1953, p. 191).




        Nothing that has been said above about beauty and regularity of Paris is intended to apply to the periphery. The suburb of St. Denis, for example, despite housing the earliest Gothic cathedral in the history of architecture, is otherwise a place of soulless apartment towers, shopping malls, and street gangs. Few visitors and tourists chose to stay in the periphery, despite the admonishments of the guide books that it is much cheaper than the centre and gives access to range of different cultural groups. The intense social unrest and sporadic rioting that afflicts Paris derives from the periphery, not from the middle-class suburbs of the centre. Haussmann displaced the working classes and their trades and industries, leaving only domestic service and retail, all in the interests of the privileged classes.




        The third lesson that can be drawn from the example of Paris is that the creation of the ideal view may require the removal of unpleasant elements. In the case of Paris, this was the urban poor and their slum housing, along with the un-picturesque forms of industry that provided them with employment, such as the city slaughterhouse. The manifestations of blue-collar labour, such as miners’ cottages, mills, wharves, warehouses, tanneries and stables, look a good deal nicer after their original function has ceased and they have been transformed into boutique housing and retail outlets for the more romantically-minded members of the middle classes. Those forms of rural employment that continue to operate, such as power plants, open-cut mines, intensive farm lots, and forestry, tend to be a blight on the landscape. That is not in itself sufficient reason for their cessation.


      


    




    

      CONCLUSIONS




      In conclusion, it would be wrong to seek to enshrine the right to the view as a universal entitlement, even of the second or third order. One person’s or property holder’s view may well conflict with other fundamental rights, such as the right to appropriate employment in the local area. A property’s lack of access to an existing view is not final. Views may be created of and within a relatively restricted geographical area. The elements of a pleasing view are surprisingly vague. They entail harmony, regularity, and a play of variety within limited bounds, rather than endless variety, or any particular style. To ensure the preservation of visual amenity within their community, property owners may have to surrender the right to individual expression on their own land, in the form of a local covenant. Local and state governments will then need to recognise these agreements, and not disturb them.




      The legal examples given above suggest that landscape law is not a simple case of public versus private interests. It might be the individual who finds their view blocked or marred by a public act, such as building a road; or it may be the public who find their view from a park threatened by private enterprise proposing to construct an apartment tower or a marina. Nor is it clear that landscape amenity is always good, and financial return bad, when the natural landscape might benefit a few but the financial returns of development flow to many. In Australia, the litigated cases show that economic concerns get greater weight.




      Clean air and pleasant views cannot readily be linked to economic gain, and actually cost money to maintain. The clever solution is to rebrand the inverse of the good as a financial cost. This is the course taken by the Gillard Labor government in Australia, in conjunction with the Greens, by the introduction of a carbon tax (Clean Energy Act 2011 (Cth)). It remains to be seen whether this tax will be effective in protecting the environment. Immediately, the tax serves as an example that the current crop of Western governments is obsessed with financial justification. They are reluctant to seek to control the behaviour of private enterprise, and private citizens en masse, for reasons that are merely ethical, or socially beneficial. Instead, a company is likely to subject its own polluting behaviour to a cost-benefit analysis, and might decide to change its ways if the cost is too great. A parallel example is provided by the Australian government’s policy of mandatory plain packaging for the tobacco industry (Tobacco Plain Packaging Act 2011 (Cth)). Twin financial justifications exist, in the burden to the public purse of health costs and the fear of the cost of litigation. The Commonwealth government is reluctant, by contrast, to regulate the gambling industry, where it can discover no financial advantage and would instead lose revenue in the process of imposing a moral good (Poker Machine Harm Reduction ($1 Bets and Other Measures) Bill 2012 (Cth)).




      If visual amenity is to receive stronger recognition and protection, it will need to be converted into an economic argument; or, its proponents will need to break the mould by casting its worth in aesthetic or ethical terms. In the latter case, popular support and representative law might not immediately follow. In practice, a right requires two parties: one to whom the right is owed, and the other that has the obligation to meet the right. A reasonable presumption is that the parties would need to be in some kind of relationship with one another, or enter into an agreement, in order for the right to be upheld. The largest areas of rights are those owed to citizens, and in certain cases to other natural persons, by government. The second area of rights is those owed by natural persons or private entities to one another, commonly under the regulation and oversight of government.




      In order for a right to a view to exist, it needs to attach to a particular person or group. As shown by the case law, abstract statutory formulations such as ‘character as viewed from a public space’ lack force, because they seem to lack natural advocates and natural sufferers when they are violated. The stronger legal claimant to a right to a view is a landholder, on behalf of the affected property.




      The obligation also needs to attach to a specific landholder. There is no general duty for government to make a particular landscape look nice, or to preserve it, where that landscape may be made up of many parcels of land in various forms of ownership, such as gazetted parks and reserves, farmland, private dwellings, and industrial sites. The obligation will be legally strongest when it can be attached to a single action, or development proposal, taken by an identifiable party in respect of their own land. For these reasons, the legal action for the right to a view has been played out as disputes between individuals, neighbours, and developers. Over time, views have been steadily eroded, and the best a complainant can hope for is that the degree of erosion is minimised.




      The existing corpus of common law, statute, and environmental protection and planning instruments has not succeeded in increasing the totality of views, or even stemming their loss, and does not seem capable of doing so. Concerned property owners and environmentalists will need to look elsewhere, for a new basis for a right to a view.
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      Abstract




      Across the world the impact of lifestyle or amenity migration on small country and coastal townships has been a focal point for the social sciences. In this chapter, we examined coastal townships and regional places across the eastern coastline of Australia and the impact this migratory phenomenon has had on housing and development. Using statistical resources from a state government reporting authority, we analysed and tracked the changes in housing costs, both purchase and rental, since 2001. We also explored three different responses to development within towns that have grown significantly through this phenomenon which demonstrates that at times communities fight vehemently to protect their ‘sense of place’ through collective action. However, not all responses seek protection from lifestyle migrants and development. As this chapter shows, the division between those who have migrated to the place and local residents can sometimes spill over into public conflict over the destiny of the township. This is pointed directly at the notion to ‘protect from’ or ‘allow’ development to expand the boundaries of towns. From this perspective, the question of ‘authenticity’ that is embedded in different group perceptions becomes an ideal contest between groups and one that suggests that lifestyle migration is an inherently complex phenomenon.
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      INTRODUCTION




      Throughout the world, the city is the centre of economic and social life. A symbol of modernisation and the quest for advancement, the metropolis attracts people to it daily. Whether it is for work, leisure or sociality, the city remains the




      geographical focal point of much of our attention in contemporary times. As modernity has worn on though, increased population size surrounding the city in suburbia has had consequences. The development of several social and geographical issues from traffic pollution, overcrowded public transport, risks for personal well-being and the stress of time pressures are all fundamental problems that the contemporary urbanite has to deal with daily. Local planners and government authorities wrangle incessantly over future policies geared towards alleviating these and creating the ‘sustainable’ metropolis.




      However, despite the lures of the city and suburban life, which include greater scope for career advancement, a variety of cultural facilities and greater sociality, there are a growing set of disgruntled individuals who have become disenchanted with city life. Comparable to movements such as voluntary simplicity and downshifting (Breakspear & Hamilton, 2004; Hamilton & Mail, 2003; Schor, 1998; Elgin, 1981), this relatively new group of people seeks a lifestyle that is removed from the daily stresses of life in cities. For downshifters, this quest often results in shifts in values in relation to work, family, leisure and a reconsideration of the purposes of economic growth (Hamilton, 2004); in other words, the reconfiguring of objectives, aims and goals in life. This is actualised in transitions from high-status careers and money-making ventures to more meaningful labours which provide a greater sense of worth and most importantly, an increased freedom to use time more meaningfully.




      For another group of people called amenity migrants (Moss, 2006; Ullmann, 1954), lifestyle migrants (Benson, 2011; Benson & O’Reilly, 2009) or seachangers, the desire to create more meaningful lives means complete removal from the city. In this chapter, we use the terms ‘lifestyle migration’, ‘amenity migration’ and ‘seachange’ interchangeably to describe this phenomenon. Although ‘seachange’ denotes something more dramatic than a simple shift to the country (Osbaldiston, 2012), it is still used to conceptualise the movement of people from the city to the regional (Osbaldiston, 2012; Ragusa, 2010; Burnley & Murphy, 2004; Dowling, 2004). Throughout the world in places like the Rocky and Cascade Mountains of North America, the countryside of France and England, the Spanish and Portuguese coastlines, the Southern Alps of New Zealand and the beaches of Australia, urban escapees are appearing in unprecedented numbers. Their purpose is clear: to rediscover their identities through new surrounds and new adventures while leaving behind the city with all its risks and stresses.




      With the influx of newcomers to these once sleepy areas comes a range of new amenities. These include everything from small retail outlets through to high class restaurants and cafes. Of course, such amenity is also the result of tourism, and new migrants themselves often appear to be the one’s developing such small businesses (Osbaldiston, 2012; Ragusa, 2010; cf. Dowling, 2004). Indeed, a significant portion of lifestyle migrants seek to develop their alternative lifestyle through small ventures such as bed and breakfast accommodation, farming, small craft stores, tourist tours and retail outlets. In some cases, these newly adopted careers require the individual to spend more time at work than previously experienced in the city while also requiring greater financial risk. However, the trade-off is considered to be of much benefit; an exercise in risk-taking for a better life (Benson, 2011; Ragusa, 2010; Osbaldiston, 2006; Dowling, 2004).




      Despite their success stories, there are failure stories as well (cf. Dowling, 2004), with growing sentiment in the literature from policy officials, planners and academics across the west that suggest that not everyone is happy with increasing population turnaround in small regional townships. Population turnaround denotes a shift in direction in population migration in regional areas. While traditionally, regional numbers have declined over the years, ‘turnaround’ suggests that this is reversing and numbers are increasing. Small country and regional townships are now ‘turning around’ through increased migration in-flows, much of which have been enacted by lifestyle migration. The phenomenon, largely driven by the middle classes (Benson, 2011), results in a range of problematic social and economic conditions within places. These include cultural conflict over development and town ‘futures’, higher housing costs, environmental and aesthetic degradation and an increasing strain on local values. While individual migrants do not purposely intend to disrupt the relatively settled ways of rural and regional communities, it is clear from other work that some of the unintended consequences create a type of cultural turbulence that can dislocate a township’s identity and degrade its sense of place for others (Osbaldiston, 2012; Gosnell & Abrams, 2011; Loeffler & Steinicke, 2007; Moss, 2006; Dowling, 2004; Murdoch & Day, 1998).




      Within this context, the purpose of this chapter is to focus upon and explore the economic and social impact of development upon areas of iconic environmental and cultural amenity. This research is situated in Australia where high numbers of lifestyle migrants have flocked to coastal townships. Specifically, we focus on three areas in our investigation. Firstly, using a range of theoretical lenses and empirical observations of the phenomenon, we will compile a picture of lifestyle migration that will provide our research with a foundation. This will include an exposure of the key indicators of motivation for lifestyle migration and an exploration of the deeper theoretical conceptualisations that provide a link back to a wider social and cultural trend. We also review the literature on ‘second homes’ which have been largely ignored in lifestyle migration research in Australia and overseas (Hall, 2006).




      Secondly, we will explore some of the unintended consequences of the movement within the Australian context. This will include first investigating data on housing costs including sales and rental prices within small towns that have been impacted by the lifestyle migration. Using Northern New South Wales as our case study, in particular the ‘seachange’ hotspot of Byron Bay, we will examine what influence migration has had on prices within small townships. In association with this, we will describe three different case studies where community reaction towards development has resulted in public debate on the future of townships. The threat of a loss of aesthetics that are grounded in the place itself often leads, as shown below, to political action directed mainly at local planning authorities. Frequently, the call to action is espoused by lifestyle migrants, themselves seeking to control and protect their new homes. In certain circumstances, this can lead to conflict when locals seek to recapture their right to planning in their town from new migrants.




      Overall, the chapter offers a perspective on the Australian context that we consider amenable to international concerns. Specifically, places of high amenity across the world are struggling to cope with the increased demands of increasingly mobile populations (Moss, 2006). In Australia, this demand is two-fold. On one hand the demand for more contemporary styled housing design in new developments means that house prices and rental costs have increased dramatically in places traditionally distinct from metropolitan prices. On the other hand, the increased numbers of people in smaller country/beach side towns means that larger multinational and national retailers as well as developers seek to obtain their slice of local profits. The reaction towards this from locals and the impact it has upon the entire aesthetics of the place can be far reaching.


    




    

      BACKGROUND




      The diversity of the lifestyle migration phenomenon across the world means that there are several key locations that are feeling the impacts of urban to rural migration. From the foothills of the Rocky Mountains in North America to the carnivalesque experience of the Spanish Coastline, and through to the picturesque landscapes of rural France, urban migrants have flocked to areas perceived to be of high environmental amenity as well as providing a distinct cultural experience to that found in city life. This distinction is vitally important for comprehending the dramatic decision to shift from the city into regional environments. This chapter will explore these distinctions and the choices they influence, concentrating on the cultural narratives that provide perceptions about what regional communities and lifestyles are like.




      While this remains an international phenomenon, predominantly involving migration within and from western nations, we seek here to examine the influence of lifestyle migration upon Australian towns and communities. This country has experienced significant population turnaround amongst its coastal and regional locales (Burnley & Murphy, 2004). In each of these places, there are common denominators. Firstly, these towns have traditionally experienced population loss through out-migration, but also are often inflated seasonally with tourism. Secondly, they are places that have considerable environmental amenity. Untouched beaches, pristine waterways, stunning vistas, clear space and under-developed landscapes are common features of these newly discovered areas. Thirdly, while the location of these places is often far from the nearest major metropolitan centre and in some cases are considered ‘remote’, for the majority, these lifestyle migration hotspots are found nestled in regions that rely on medium sized country towns which serve as centres for economic, social and political activity. Lastly, these are places that have historically had low cost housing compared to major metropolitan areas. This last point is one that we shall concentrate on in the discussion below as in Australia and overseas this cost factor has had dramatic impact on local communities and local economies (Moss, 2006).




      The lifestyle migration trend can be found in a plethora of regional townships however, a significant portion occurs along the coastline. This is evident in Census research conducted by the Australian Bureau of Statistics in 2006, which revealed that of all the statistical location areas (SLAs) surveyed in 2001, the coastal regions were among the fastest in population growth (ABS, 2006). Why Australians seek beachside lifestyles is often attributed to a deeper collective valuation of the beach within a national identity (Osbaldiston, 2012; ABS, 2006; Dowling, 2004; Booth, 2001). However, there is more to the story than this since all of Australia’s major capital cities, except for Canberra in the Australian Capital Territory, are located along or near the coast. The 2001 Census data suggests that 85% of all Australians predominantly live within 50 kilometres of the coast, a number that has remained constant in the decade since (ABS, 2001). In other words, Australians have long had an association with the coastline and early examples of lifestyle migration can be found in the Gold Coast region in the state of Queensland which is internationally renowned for its beaches and tourist experiences. Through a steady process of migration from across the country, the Gold Coast is now a major metropolis with a population size exceeding half a million, making it the sixth largest city in the country (Gold Coast City Council, 2010). As the area continues to grow by approximately 13,000 to 16,000 people per year, this is likely to change in the future with the Gold Coast becoming one of the largest metropolitan centres in Australia (Gold Coast City Council, 2010) and an exemplar of what can happen to secluded coastal towns.




      With most of the lifestyle migration activity occurring on or near the coast, this chapter concentrates on areas that are predominantly located on the coast rather than in the hinterland ‘country’. Our analysis and discussion of the phenomenon, as described above, will focus on issues of development within these places. Subsequently, we have selected the following sites for our analysis: Byron Bay (New South Wales Coast), Ballina (New South Wales Coast), Maclean (New South Wales Coast), Grafton (New South Wales Country), the Great Lakes region (New South Wales Coast), Kuranda (Far North Queensland Hinterland), Maleny (South East Queensland Hinterland), Hastings Point (New South Wales Coast) and Noosa (Queensland Coast). In each instance there are statistical resources and stories, which we believe, provide insight into lifestyle migration that can be of benefit to a wider international audience.




      

        Community and Location Profiles




        In the following section, we describe these places in more detail. It should be noted that all figures used in this chapter are predominantly sourced from the Australian Bureau of Statistics 2006 Census. At the time of writing, the data from the recent 2011 census was not available for public use.




        

          Byron Bay




          Located in Northern New South Wales Coastline, approximately 760 kilometres north from Sydney and 85 kilometres south of the Gold Coast, Queensland, Byron Bay has a population of approximately 4,925 (ABS, 2006). Governed by the Byron Shire Council, the place had a median age in 2006 of approximately 39 years. The history of Byron and its position in the modern vernacular of Australians is of significant interest to us. Considered as one of the first and more popular lifestyle migration spots in Australia, and an international tourism hotspot, the township of Byron Bay, has had a dramatic transformation since its foundation in 1881. Named after one of the captains in Captain Cook’s fleet, the township has had a long history of industry from whaling to sand mining and associated coastal industries.




          However, Byron Bay has predominantly served as a tourist attraction through its pristine beaches that run for over 40 kilometres and adjacent bushland. The aura and narrative of the town are also punctuated by its alternative roots. In the 1960’s and 1970’s Byron became famous for its alternative lifestyles and is still now considered to be the “spiritual home of Australia’s hippie movement” (Byron-Bay, n.d, para.1) and an informal hub for the ‘slow’ movement. Coupled with its spectacular scenery, this history has meant that Byron has become one of Australia’s premier tourist destinations. Located in the ‘Northern Rivers Tourism Region’, Byron is the central focal point for a significant portion of the marketing strategies of the region. Domestic tourism, it will be argued later, has had an important influence on the amount of interest in the area from the seachange movement. However, as will be shown later, this influence has meant that Byron has become one of the most expensive locations on Australia’s coastline for housing costs and this does not exempt the cost structure of the surrounding region.


        




        

          Ballina




          Approximately 30 kilometres south of Byron Bay, the township of Ballina is home to approximately 16,331 permanent residents. The median age is significantly more than the Byron Shire at 46 in 2006 (ABS, 2006). Like the Byron Bay area, Ballina boasts a remarkable coastline, including popular surf beaches, and domestic and international tourist hotspots. Historically, Ballina has been associated with the fishing industry but its location at the mouth of the Richmond River meant it played a vital transport role in the region. The coast is adjacent to the sub-tropical landscapes of the Northern New South Wales hinterland which is also a popular attraction for tourists and seachangers alike. More recently, Ballina has emerged in association with Byron Bay as an important location for future lifestyle migration. The township itself offers similar natural amenity to Byron, but has yet to achieve the higher house prices. That said the distinction between the two locations is beginning to blur through an increased flow of migration into the area, coupled with a national increase in housing prices.


        




        

          Maclean




          Approximately 650 kilometres north from Sydney and 120 kilometres south of Byron Bay is the small village of Maclean. Located in the Clarence Valley, this small township has a population of just 3,245 people and a median age of 47 (ABS, 2006). Maclean is nestled on the south bend of the Clarence River, less than 20 kilometres from the coastline and the towns of Yamba and Iluka. Originally named the Rocky Mouth, the town derived its name and its first township charter and plan in 1862. Historically, the entire region has been well serviced by the sugar industry with the Clarence River providing transportation for boats. However, more recently, Maclean is predominantly serviced by the fishing industry. The town draws upon its Scottish heritage which is celebrated once every Easter (Clarence Valley Council 2006) through a highland festival. This secures for the township a distinctive identity that appears to have begun attracting those seeking a seachange. However, in comparison to Yamba, Byron Bay and its surrounds, Maclean remains relatively untouched by in-migration.


        




        

          Grafton




          Further south, approximately 160 kilometres from Byron Bay and 610 kilometres north from Sydney, Grafton is one of the few inland cities we have selected for consideration in this research. With a comparatively large population of 17,501 people and a median age of 41, Grafton is the commercial hub of the regional area known as the Clarence Valley. Located approximately fifty minutes’ drive away from the entrance to the Clarence River, Grafton has a pre-colonial importance in its location on the border between two indigenous groups. Since European settlement, the township has developed economies based on agriculture, manufacturing, logging and other forms of industrialised practice. There is a rich sense of history which is celebrated in various festivals and events including the ‘Jacaranda’ festival, derived from the Jacaranda trees which line the main streets. Grafton attracts some tourism and has in recent times acquired the interest from occasional lifestyle migrants. The Clarence Valley Council appears to use the township as a base for marketing the region rather than as a potential lifestyle migration hotspot. Other coastal towns, such as Yamba which has a more iconic aesthetic, appear to draw in lifestyle migration through their marketing campaigns.


        




        

          Coffs Harbour




          As the largest township in our study, Coffs Harbour, located approximately 240 kilometres south of Byron Bay and 530 kilometres north from Sydney, is representative of a large-scale lifestyle migration hotspot. With a population size of 24,876 and a median age of 41 (ABS, 2006), the Coffs Harbour area and its immediate surrounds have been significantly popularised through domestic tourism and lifestyle migration. Found below the Great Dividing Range and bordered by a number of rainforests, this unique coastal settlement is home to a vast and divergent landscape. Established in 1867, the township has mainly been developed through traditional industries such as timber and agriculture and is renowned in Australia for its thriving banana plantations and oyster farming. In more recent times, however, Coffs Harbour has become a major attractor of lifestyle migration and tourism. This has led to the establishment of a number of services including an airport which connects Coffs Harbour to most of Australia’s capital cities. As a result, Coffs Harbour provides the ‘best of both worlds’ through city-like services along with a relatively small population and high natural amenity.


        




        

          The Great Lakes Region




          While not a township per se, The Great Lakes Region is one of the more highly sought after places in our study for lifestyle migration. Located along the Northern New South Wales Coast approximately 490 kilometres south of Byron Bay and 300 kilometres north from Sydney, the region is home to 31,237 permanent residents and is one of the ‘oldest’ areas in relation to median age which at 2006 was 50 (ABS, 2006). The name Great Lakes refers to a region north of Sydney which is home to a number of large freshwater lake and estuarine systems including the significant Wallis Lake. The two major town centres for the area are Forster and Tuncurry which sit on either side of a maintained entrance to the Tasman Sea. Both townships have a rich history of industry including logging and fishing. More recently, the towns have attracted the eye of the passing tourist and also of the lifestyle migrant. The relative proximity of the area to Sydney has had some bearing on this. The region itself is renowned for its natural amenity including the freshwater lakes, divergent bird life, natural reserves and relatively untouched beaches, including the Myall Coast and its blend of both forest and beach.


        




        

          Kuranda




          Travelling further north, the inland township of Kuranda is in the Far North Queensland Hinterland approximately 1,750 kilometres north of Brisbane and 30 kilometres north-west from Cairns. It has been a battleground between local residents and developers in recent times. With a population size of 1611 and a median age of 41, the township, settled in 1885, is iconic in Australia’s landscape. Encompassed by rainforest and on top of the Atherton tablelands, providing spectacular vistas of the local area, Kuranda has a long history of attracting alternative lifestyle seekers. Prior to this the township relied heavily on the timber industry and as this declined the place adapted and became a hotspot for tourism through its famous scenic railway which connects to Cairns, fuelling lifestyle migration. Controversy now surrounds plans to develop the nearby suburb of Myola which has been met with concern from local environment groups. However, opposed to this assertion are some local business and other owners who think that Kuranda should develop further to provide intergenerational opportunities for economic advantage.


        




        

          Maleny




          The township of Maleny is found in South East Queensland on the Sunshine Coast Hinterland approximately 95 kilometres north of Brisbane. The place itself is relatively small, however, with a population size of 1294 and a median age of 42. Historically a very small community established in 1891, the township has survived mainly through the dairy and timber industries. However, as time progressed, Maleny developed a small tourism attraction as locals produce goods and services through the Maleny markets. The influx of tourism has also attracted a number of lifestyle migrants to the area. More recently, the town attracted national public interest in its campaign to stop a global supermarket chain from developing within the township. Citing the environmental significance of the area, namely for a platypus colony, locals began a public resistance and remain active today in ‘boycotting’ the now built supermarket.


        




        

          Hastings Point




          Along the Northern New South Wales Coast, approximately 50 kilometres south of the Gold Coast and 45 kilometres north of Byron Bay, the township of Hastings Point has found itself a talking point in the public sphere in recent times. With a population of just 614 people (ABS, 2006) and a median age of 59, the small village has been subjected to a number of proposed developments that concern many locals. Located on the popular Tweed Coast and on the southern side of the Cudgera Creek, it is a popular place for fishing and beach going, but recently the town has attracted the interest of those seeking to develop large scale residencies and hotel accommodation. In resistance to this, the locals formed a collective called ‘Save Hastings Point’ which, like other areas, seeks to draw public attention to their plight against development. Their reaction is yet another example of how lifestyle migration and the need for infrastructure can be met with some disdain, particularly in areas with older median ages.


        




        

          Noosaville




          The area known as Noosaville maintains high appeal to domestic and international visitors. Located approximately 140 kilometres north from Brisbane with a permanent population of 6,528, the locale is famous internationally for its stunning beaches, cosmopolitan shopping, dining experiences and sustainable ecosystems. Noosa, and the suburb Noosaville, are one of the more prominent lifestyle migration destinations in Australia. Originally an isolated fishing town, Noosa fast became one of the countries more famous tourist attractions after the local council and state government rejuvenated its main strip, Hastings Street, and allowed a series of developments to occur. It is now considered to be one of the major ‘creative’ hubs of the region while also attracting alternative lifestyle seekers. Recently, the decision to amalgamate the Noosa Shire Council with the larger Sunshine Coast Regional Council was met with some concern from locals and lifestyle migrants alike for the potential for Noosa to become “like” other built up Sunshine Coast locations such as Maroochydore or Caloundra which have less stringent regulations on developments – such as medium rise development vis a vis Noosa’s lower height limit. Noosa is also home to an UNESCO protected biosphere which locals felt was under threat through the amalgamation and the ‘Friends of Noosa’ community group is actively working towards de-amalgamation at the time of writing.
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