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ADVANCE PRAISE FOR LAWYERS AS PEACEMAKERS


“Lawyers as Peacemakers  follows the ABA’s tradition of publishing cutting-edge books that meld the goals of helping lawyers develop practices that provide competent, profitable, client-centered services and increasing the public’s access to justice. Building on the new paradigm shift of increasing a consumer-oriented, nonadversarial approach as pioneered by  mediation, unbundling, and Collaborative Law, Kim Wright challenges lawyers to encourage peace, healing, conciliation, and sustainable human relationships within heartfelt client connections and needed new service products. Perhaps most important, to prevent career burnout and encourage lawyer self-care, this book is a must read just for its tips on how to balance important, stimulating careers while maintaining a meaningful personal and home life. This book can truly help make peacemaking your life’s work.”


—Forrest (Woody) Mosten, author of Collaborative Divorce Handbook, Mediation Career Guide, Unbundling Legal Services, and Complete Guide to Mediation, recipient of the ABA “Lawyer as Problem-Solver” Award, ABA Lifetime Legal Access Award, and 2009 ABA Frank Sander Co-Lecturer


“The legal profession is transforming before our eyes, moving from an 18th century to a 21st century jurisprudence that recognizes how human beings are wired biologically to behave and that places the needs of clients squarely in the center of our efforts as lawyers. In this emerging jurisprudence, as the over-arching purpose of our professional work shifts from winning legal victories to providing meaningful conflict resolution services for our clients, what kind of person the lawyer is matters equally as much as the power of the lawyer’s intellect.


“When legal historians and sociologists begin writing the story of how this transformation of a profession was wrought, the publication by the American Bar Association of J. Kim Wright’s remarkable book will surely be seen as a defining event. Wright devotes a chapter to describing important new vectors in the practice of law: restorative justice, therapeutic jurisprudence, collaborative law, and other modalities. But the heart of Wright’s information-rich book illuminates and provides guidance not so much about what lawyers do as about who we are and who we can be: emotionally and physically healthy, self aware, and reflective professionals with a strong sense of values and ethics, working as humanistic conflict resolution specialists toward the highest purpose of the law—healing breaches in the social fabric.”


—Pauline H. Tesler, co-founder of the International Academy of Collaborative Professionals, co-editor of the journal The Collaborative Review, fellow of the American Academy of Matrimonial Lawyers, author of Collaborative Law: Achieving Effective Resolution in Divorce without Litigation, and in August 2002, was co-recipient (with Stu Webb) of the first American Bar Association “Lawyer as Problem Solver” award


“The depth and breadth of Wright’s work cannot be overstated. As I grew into my position on the bench I attempted to research resources and like-minded colleagues, and it was no mean task. Wright pulls the information together skillfully, and envisions this tome as a tool in bringing integrity, balance, and peace to the practice of law; I agree. And it is a tool both for the attorney, and for the judge. The practical guide she provides for the professional moving in that direction is icing on the cake.”


—Kathryn Carter, Retired District Magistrate Judge, District Court of Cloud County, Kansas, and President, Renaissance Lawyer Society


“Kim Wright has crafted a balanced template of possibility for those lawyers who feel ready to bring an enheartened awareness into their lives and their work. This book points the way to a new paradigm for lawyers, one that is meaning-based and congruent with the burgeoning consciousness movement in society-at-large. It should be mandatory reading in law school and beyond. Wonderful.”


—Jeff Brown, LL.B., [author of Soulshaping: A Journey of Self-Creation.


“By the time I had read the first chapter, I knew that this would be a book that I would keep with me at all times as an attorney. And it is a book I will keep giving out to my attorney friends as well.”


—Amanda Hibler, 2L, Sandra Day O’Connor School of Law, Arizona State University


“‘What do you call 50 lawyers on the bottom of the ocean?’ A ‘very yesterday’ bad joke, that’s what! In Lawyers as Peacemakers, Kim Wright has produced a meaty and readable resource on how an ethic of care can become a canon of legal practice. Some, like myself, will be attracted by its emphasis on Therapeutic Jurisprudence—humanizing the law through reliance on insights from psychology and related social sciences. Others will be attracted by the book’s holistic approaches and its spiritual side. The end result, however, should be a bench and bar that better serves society, and a legal profession composed of counselors, leaders, and peacemakers.”


—David B. Wexler, Professor of Law and Director, International Network on Therapeutic Jurisprudence, University of Puerto Rico, and Distinguished Research Professor of Law and Professor of Psychology, University of Arizona


“This book is well grounded, not ‘airy-fairy,’ fluffy, feel good stuff. It has substance and is full of possibility. Kim Wright is a very strong example of a ‘Gravitational Core’ of a conversation—whereby the conversations that constitute ‘restorative justice’ etc. find her, and the more they find her, the more mass there is, and thus more conversations tend to find her. Gravitational Cores are the stewards and shepherds of conversations—much like a star starts is a mass of gas that gathers, builds mass, and eventually becomes something that brings light to the absolute darkness of the universe—or at least a portion of it—knowing that it is not the person that brings the light, but the conversation.”


—Scott Wolf, Performance and Leadership Consultant at Sunergos Consulting


“In Lawyers as Peacemakers, Kim Wright chronicles the expansion of the legal profession beyond adversarial assumptions and adjudicatory habits. Kim shares numerous examples of how lawyers can make, and are making, positive differences in the world. Lawyers as Peacemakers is a breath of fresh air for a legal profession overdue for change.”


—James Melamed, co-founder of Resourceful Internet Solutions (RIS) and Mediate.com, founder of The Mediation Center in Eugene, Oregon, former Executive Director of the national Academy of Family Mediators, and professor of Mediation at the Pepperdine University School of Law’s Straus Institute for Dispute Resolution.


“When I met Kim Wright at the beginning of the new millennium, my work had felt for too long like I’d been sweating my way through the legal profession jungle trying to hack out an untraveled swath. I was practicing law using terms like ‘preventive intervention’ and ‘client legal education’ in an effort to minimize legal intrusions for my clients, when it seemed many around me were glad for them—and the billable hours they represented—to just get bigger. Kim came into the jungle from a different direction, bringing the comforting relief of recognition, and her own sharp blade and determination to clear the trail. I learned for the first time I was not alone in my thinking. Helping co-found Renaissance Lawyer Society with her was a privilege, and an opportunity to make the path wider and more definite. Reading Lawyers as Peacemakers and supporting its creation has been like watching a great symphony being composed. Turns out there is a harmony of voices in our profession—caring, committed professional lawyers who also understand that the work is not about issues or cases or parties, but about people, and how the law impacts and affects them. And Kim is committed to meeting them all and sharing their humanist approach with the world. Kim’s brilliance and commitment to this profession has allowed her, often at great sacrifice, to assemble the first comprehensive look at how law is being practiced to heal and create peace among people. I am grateful for the resources she has assembled, and am hopeful for the profession and the scores of lawyers to come who will benefit from knowing about them.”


—Dolly M. Garlo, RN, JD, PCC is President of Thrive!!© Inc. (www.AllThrive.com) and Founder of Creating Legacy™ (www.CreatingLegacyNetwork.com)


“Wright’s book is a beautiful and palpable illustration that will bring a more dignified and effective approach to American jurisprudence. Reading this book will benefit us all and is a must read for lawyers, judges, clients, and the general community, as reading this book enhances our humanity.”


—Sunny Schwartz, Esq, Program Administrator, San Francisco Sheriff’s Department and author of Dreams from the Monster Factory: A Tale of Prison, Redemption, and One Woman’s Fight to Restore Justice to All


“I knew the moment I met her that Kim Wright was ‘one of my people.’ This book just confirms for me that everything I thought I knew about her was true. Kim is a true visionary with a real heart for justice.


“I highly recommend her book to anyone with a different vision of how conflicts can be resolved, using all of the intelligences and many alternative tools to bring about real and meaningful change in people’s lives.”


—Linda Warren Seely, Director of Pro Bono Projects, Memphis Area Legal Services, Inc.


“The legal profession is in a deep malaise, with practitioners experiencing increased dissatisfaction, distress, and burnout. In this provocative book, a leading figure in the reform movement describes and illustrates the alternative modes of practice and related developments and techniques that have been emerging in recent years, and profiles some of their leading innovators and practitioners. Therapeutic jurisprudence, preventive law, holistic law, creative problem solving, such developing alternative dispute resolution techniques as collaborative law and transformative mediation, restorative justice, problem-solving courts, unbundled legal services, legal coaching and others are brought to life. An engaging book that can transform your practice and increase both professional and client satisfaction.”


—Bruce J. Winick, Silvers and Rubenstein Distinguished Professor of Law, Director, Therapeutic Jurisprudence Center, Professor of Psychiatry and Behavioral Sciences, University of Miami


“Kim Wright has compiled a treasure trove of ideas and wisdom for lawyers who want to use their heads and hearts to help clients in humanistic ways. This book not only provides guidance for serving clients but, equally as important, also in helping lawyers make their own true paths in life.”


—John Lande, Isidor Loeb Professor and Director, LL.M. Program in Dispute Resolution, University of Missouri School of Law


“What would you like to know to enhance the ability of a lawyer to become a peacemaker? Well, Kim Wright, in Lawyers as Peacemakers, provides the answers, resources and inspiration to achieve that result. Kim brings her firsthand knowledge of the subject from her extensive travels and her sharing of collaborative dialogues with those with special expertise. Kim’s approach is directed both to the external tools and the internal ones required to reach creative solutions. It is a joy to experience this rich book.”


—Stuart Webb, founder of collaborative law, has appeared on the CBS Evening News and in The New York Times and The Wall Street Journal, and in August 2002, was co-recipient (with Pauline Tesler) of the first American Bar Association, “Lawyer as Problem Solver” award.


“Author-lawyer Kim Wright’s inspired book, Lawyers as Peacemaker, overflows with glowing stories of real lawyers who ‘took the road less travelled’ and found that ‘it made all of the difference.’ Wright may well be the Oprah of the Emerging Legal World; like the media star, she generously shares her own journey as lawyer and social entrepreneur, and then invites us to join her road trip across America to meet those who inspired her with their innovations in law practice, personal philosophies, and justice reforms. Wright’s passion for high professional ideals shines on every page. An entertaining book on trends in law practice trends is unique. This one, like a collection of precious short stories, can be enjoyed in a weekend, or in short doses. If you teach law and want a book for law students, jam-packed with resources and uplifting stories, put it on your syllabus. If you are a practicing lawyer and have only 30 minutes a day to do something ‘for you,’ then this book might just save your life.”


—Cheryl Conner, Founder, New Prospects Collaborative, Boston, former law professor and Asst. U.S. Attorney




“In the last 50 years, there have been extraordinary shifts in science, technology, and medicine, shifts that have prompted us to question our fundamental beliefs and perspectives. We now find ourselves experiencing a shift in the American legal system led by thousands of lawyers across the United States who seeking to more clearly define the true meaning of justice.


“Lawyers as Peacemakers by J. Kim Wright articulates a new vision of law and invites the reader to consider new ways of practicing law, utilizing not only the powers of intellectual reasoning, but the even more powerful characteristics of heart and soul. Wright draws us into a conversation about the foundational thinking that birthed our legal system and asks us to consider a more holistic and integrative approach to the practice of law, an approach that will ultimately transform the American legal system into one that is more human and life-affirming.”


—MaryLynn Schiavi, Writer\Producer of the Emmy Award-winning “Matter and Beyond” television series


“In Lawyers as Peacemakers, Kim Wright uses her gifts of collection and connection to create and display a showcase of what being a lawyer is really about. For those who thought law school would be a great way to make a difference in the world but came out the other side unsure of how a J.D. really helps, this book is a must-read. For those who struggle to balance their fractured personal and professional selves, this book is a must-read. Kim has created a compendium, a hands-on guide, and, most importantly, a voice of acceptance for holistic law.”


—Gretchen Duhaime, J.D., Founder, Practicing on Purpose LLC
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FOREWORD
























MARTIN E. P. SELIGMAN, FOX Leadership Professor of Psychology at the University of Pennsylvania, is often credited with founding the field of positive psychology. Dr. Seligman frequently points out that the social sciences developed without “an engineering.” The physical sciences had an engineering to serve as the foundation for the science. In other words, physics and chemistry developed after centuries of efforts to create results in the real world that those sciences could both describe and assist. Thus, the dome that Flippo Brunelleschi designed in the 15th century for the Cathedral of Florence is amazing partially because neither the mathematics nor the science of the time could explain or predict his success. Even in modern times, engineering can run ahead of science. For example, not even the successful architect in the competition to design the Sydney Opera House knew how his design would be built when construction began; he finally worked out a successful approach only after the foundation had been completed!


Perhaps, however, Dr. Seligman’s assertion is not completely correct. Long before the formal sciences of psychology, sociology, and linguistics began to develop, societies were calling on their wisest, their most culturally attuned, and their best communicators to resolve disputes. Over time, techniques were devised that would allow the resolution of many disputes in ways that created a sense of fairness and justice and allowed the disputants to remain part of the society. These wise, culturally attuned, and articulate individuals began to record these resolutions, and from them developed codes of conduct and decision making to enable both more consistent dispute resolution and the negotiation of agreements to minimize the chance of disputes.


While the raw material for much of the development of law—disputes and crimes—might be perceived as “negative,” the purpose of the law is “positive”: to enable and encourage cooperation, collaboration, and creativity for the good of the individual and society. Perhaps, therefore, it is not surprising that, just as alchemy produced many positive advancements for society even before it was transformed into the science of chemistry, law has also been advancing in positive directions even while social sciences were only beginning to unravel the mechanisms and theorems that would explain the success of these efforts and point the way toward future steps. This book speaks clearly to the development of that “engineering.”


Law is an extraordinarily demanding area of human endeavor. Lawyers are called upon to deal regularly with aspects of our life together in society that most individuals only rarely encounter. These aspects include:




	
Zero-sum conflicts—conflicts in which gains by one party can only come at the expense of the other party.


	
Values conflicts—conflicts in which values widely endorsed in our society are represented by different parties in the conflict. Therefore, these widely endorsed values will not resolve the conflict.


	
Necessary evils—actions requiring effort and skill that create physical or psychological pain or distress for another person but that are undertaken in service to a greater good.


	
Rule-based thinking—application of rules to reach results that may be in conflict with a more holistic assessment of the situation.


	
Adversarial communication style—a default option of advocacy statements, as opposed to those emphasizing inquiry.


	
Negative legal cultures—professional lives lived within organizations where “how we do things around here” has been shaped by the preceding factors and the low positive-to-negative emotional ratios resulting therefrom.





Each of these aspects of legal practice exacts a price from the lawyer physically, psychologically, and in relationships.


Zero-sum conflicts and necessary evils both generate high levels of negative emotions. Extended periods with high levels of negative emotions can cause physical damage ranging from reduced immune response to deterioration in the cardiovascular system. Chronic depression can even lead to a significant loss of mass in the frontal cortex of the brain. Negative emotions also cause us to think less broadly and be less likely to establish connections with other people.


Values conflicts can also create negative emotions, and they have the additional cost of frequently causing lawyers to partially detach from those values due to the constant conflict between values that lawyers witness in their practices. Because these are values that other members of society find admirable and elevating in others, the cost to lawyers from detachment is decreased respect and lowered interest in close relationships.


Rule-based thinking requires lawyers to utilize energy-intensive and inefficient conscious processes to overrule the results of efficient and virtually effortless unconscious thought processes. This is a form of self-regulation. Self-regulation is much like a muscle. Strenuous self-regulatory efforts frequently leave lawyers’ self-regulation reserves depleted. When a challenging interaction with another lawyer, a client, or a family member comes along while the lawyer is still in a depleted state, the depleted lawyer may react in a way that creates a long-term negative dynamic in the relationship.


Finally, adversarial communication styles and negative legal cultures increase the likelihood of interactions between lawyers that increase negative emotions and decrease the chance of redirecting the relationship in a more positive direction. Recently, David Maister, a well-known international consultant to professional services firms, has admitted that, contrary to his claims for decades, lawyers are different from other professionals and law firms are much harder to manage than other businesses. While he simply suggests that something in the training and experience of lawyers accounts for this, the previous outline makes it easy to understand how this could be the case.


For those feeling both the motivation and the ability to move toward ways of practicing law that minimize the impact of negative factors, this book will help by describing approaches and practices you can use to achieve such results. Further, the stories of those who have achieved new ways of practicing in the past can increase the confidence of those embarking on the journey. However, some may need a bit of additional help to create energy and momentum for the journey. Some of the practices contained in this book will directly increase energy and motivation. For example, mindfulness meditation has been shown to have significant and broad positive consequences. Some readers, however, may need a bit more, or a different place to start.


It is easy to believe that our emotions and moods are strictly the result of our circumstances in life. Such a belief contributes to what I call the “Fluffy Fallacy.” The Fluffy Fallacy assumes that emotions and moods (and even relationships!) are “fluffy” and do not have significant effects on what we accomplish in life. Further, this fallacy assumes that emotions and moods, even if they are important to outcomes, can only be changed by changing outcomes. In this view, you have to change the circumstances of your life—city, spouse, job, etc.—in order to change your emotions and moods.


Such a view may be the least accurate way of understanding the relationship between our thoughts, our emotions, and the circumstances of our lives. A broad variety of research evidence now indicates that not only are positive emotions necessary to the broad, creative, collaborative thinking necessary to change our circumstances, but also that such positive emotions can be generated by relatively simple practices that are easy and enjoyable to do. We now know that it is possible to generate positivity through a variety of research-tested activities. It is within the power of each of us to increase the ratio of positive to negative emotions in our lives and thus generate the energy, creativity, and collaboration necessary to move forward on meaningful goals. We work with our thoughts and emotions first, then find ways to affect the circumstances of our lives so that it is easier to maintain a positive emotional balance.


In the appendix, I have provided “Five Paths to Positivity.” Each path is a research-based action you can take to increase the level of positive emotions and energy in your life. Most will also serve to decrease negative emotions. The combination creates the necessary ratio of positive to negative emotions to allow you to move forward in efforts to reshape your practice in more satisfying and sustainable directions. You might want to start implementing some or all of these Paths to Positivity even as you’re reading the stories and possibilities contained in this wonderful book. Your effort to create a more positive balance in your life and law practice is a good thing not only for you, but for your colleagues, clients, family, and community, and for the role of law in society. All the best to you as you take the first steps into what could be an exciting new chapter in your life in law.


 


David N. Shearon, JD, MAPP


Executive Director of the Tennessee Commission on Continuing Legal Education and Specialization, and of the Tennessee Lawyers’ Fund for Client Protection


Nashville, Tennessee


November 2009





















	

[image: image]




	

   




	



ACKNOWLEDGMENTS
























WITH DEEP THANKS to my collaborators and contributors:




Michael Matthews, my business partner, dear friend, and wonderful and wise teacher, who constantly listens to me and holds space better than anyone I’ve ever known.


Editor and friend Sheila Boyce, for her willingness to step on my toes when it was called for, and ABA Editor Erin Nevius, for actually liking what I had to say.


Karen Werve Grant and Michael Grant, great writers and friends, who stepped up to work on the profile vignettes.


Eileen Dunn, Jane Faulkner, and Jill Dahlquist, who helped take care of the parts of me that are not my mind.


Elizabeth Roach, who balanced a new baby, a job, and researching the resources.


Kathryn Carter, who balanced taking care of her new grandbaby and researching the resources.


Lockey White, who balanced motherhood, looking for a job, and researching the resources.


Amanda Hibler, who saved us lawyers from the perils of researching law reviews.


Marni Pilafian, who volunteered to share research she’d collected over many years of hard work, then found herself editing more than 50 pages of resources at 2 a.m.—thanks for your willingness to take on the impossible.


Donna Boris, who looked for a job and balanced her new role as a step-parent to express her commitment to healing in the law.


Dave Shearon, for the Foreword and many conversations that set the context of the book.


Thanks to Leslie Rawls, Kali S. Tara, Jeff Brown, Irene Leonard, Stewart Levine, Melissa Cole Essig, Annabelle Berrios, Dolly Garlo, Michael King, Susan Daicoff, Pat Sullivan, Jill Breslau, Gretchen Duhaime, Lorenn Walker, Theresa Beran Kulat, Debra Bruce, Janet Smith Warfield, Irene Leonard, Stefani Quane, Alexis Martin Neely, Kevin Houchin, Kay Pranis, Kathleen Clark, Gretchen Rubin, Jennifer Foster, Gary Harper, Carl Michael Rossi, Doris Tennant, Cheryl Stephens, Jennie Winter, Mike Zeytoonian, Scott Rogers, Moira McCaskill, and the Center for Understanding in Law, Forrest (Woody) Mosten, Sheila Boyce, Donna Boris, Kevin Houchin, Robert Hall, Mila Tecala, Azim Khamisa, Aba Gayle, John Lande, David Hoffman, Maureen McCarthy and Zelle Nelson, University of Kansas School of Social Welfare Strengths Institute, Andrea Schneider, Michael Hunter Schwartz, Julie Sandine, Jane Faulkner, and any others I’ve missed for their contributions.


To Dolly Garlo and Robert Keeley who provided a warm and comfortable place to spend winters and our other hosts and hostesses in our twenty-seven state tour, who all exemplified hospitality; our donors and supporters on the tour; and the over 100 amazing lawyers who allowed us to interview them.


My parents, who are always there in any way they can be, even when our views are very different, and my kids, who first gave me the reason to transform the world.


My sister, Kathy Marshall and her family, who put me up and put up with me while I wrote the book, sitting like a lump in the chair in their den day after day.


The thousands of lawyers who have talked with me, sparked my imagination, and inspired me for the past ten years.


And the late Forrest Bayard, without whom I would never have become a lawyer.


























	

[image: image]




	

   




	



PREFACE
























I DIDN’T GO TO LAW SCHOOL to be a lawyer, at least not to represent anyone else. When I began classes at the University of Florida in 1987, I was married and we had a blended family of seven children (ages 2 to 16) living at home. From the beginning, I wanted the skills and knowledge, but didn’t really expect to practice law. My politically active husband was often involved in civil disobedience and, with all those kids, we were often in custody court. One of the kids had some contact with the juvenile criminal court. We figured it was cheaper for me to go to law school than for us to hire lawyers all the time.


While I was in law school, we went through our own divorce. There was a nasty and divisive custody battle, which ended with my youngest daughter living with me—along with her oldest sister (my step-daughter) and later her step-brother. With that taste of the adversarial system, I was more convinced that law school wasn’t a match for my mom-oriented personality. In 1989, I passed the Georgia bar exam in my last semester, graduated, and passed the Florida bar. I did not practice law.


Instead, at first I ran a domestic violence program and later moved to a state (North Carolina) where I had not taken the bar exam. But in November 1993, I was blessed to meet Forrest Bayard, a Chicago lawyer who inspired me to consider a new way of practicing law that focused on helping couples divorce while looking out for the best interests of their children. I was assisting with “Wisdom,” a course offered by Landmark Education. Forrest, a participant visiting from Chicago, stood up to introduce himself to the group. He talked about how he practiced law with the goal of having divorcing clients still be friends at the end of the process, about granting dignity and respect to everyone in the process. I’m sure the sky opened, the angelic hosts sang, the birds and butterflies flew, and flowers burst into bloom as he talked. I immediately signed up for the next NC bar exam, took it, and passed it in February 1994.


By 1995, I was practicing law in a small town in North Carolina, doing what has been called “door law”—whatever walks in the door. I was dealing with my own clients in a holistic, caring manner but had not yet extended that attitude to the opposing parties. My first custody trial went well from the adversarial legal perspective—that is, my client won custody of the child. I enjoyed the competition of the battle and was pleased at the result, at first. Soon I saw that winning was not the end of the case. My client, her ex-husband, and their son remained embroiled in conflict. They were all miserable and fought about every little thing—notes in the backpack, being five minutes late, the visitation schedule, etc. The trial had failed to bring the peace that was needed for them to move forward. Not long after that, I “won” another custody case. Again, the “game” of the competition was exhilarating. I did everything I’d learned to do in law school. After the trial, my client, an extremely dedicated mother, told me that she would give up custody of her children before she would ever go through another trial.


I began to research other options, contacting Forrest for his ideas. Soon, I discovered Stu Webb, a Minnesota lawyer who had created a process called “collaborative law,” and I became familiar with mediation. I began working with a coach to create a statement of my life purpose, I signed up for several transformational education programs, and I began to focus my work as a lawyer on peacemaking. Soon, my practice was redesigned and renamed the Divorce & Family Law Center. I took on fewer litigation cases. I hired a mediator, counselor, and social worker to round out my holistic staff. At the time, my practice was so cutting-edge that I was in frequent contact with the North Carolina State Bar to make sure that I was not in conflict with the ethical rules. (Since then, others have been able to design similar practices. I like to think that I broke the ground.)


After practicing holistically for several years, it was time for another transition. By then I had remarried. It was 1999 and the world was nervous about Y2K. My computer-professional husband was offered a stable job in a technology company in Portland, Oregon, and we moved. Not being a member of the Oregon Bar, I began to look for my next project. My sister was a teacher of web design, and with her help, I’d had the first lawyer website in North Carolina. I had recently become acquainted with the International Alliance of Holistic Lawyers (IAHL) and realized there were many kindred spirits who saw law as a healing, peacemaking profession, but most were not aware of what others were doing. I decided to find them and to create my own website where we could all find each other.


In 2000, I put nearly 400 pages of information onto the Web: www.renaissancelawyer.com. At the time, I’d been doing some coaching, and part of my motivation for building the site was related to my coaching practice. Little did I know! There were many lawyers who were hungry for the information. My little homemade site began to draw significant traffic. Within a few months, the Renaissance Lawyer Society had grown from the website—100 founding members signed on immediately. An introductory tele-class filled the conference line. I found myself in the role of a leader.


Over the next few years, I published in a number of legal journals, spoke to thousands of lawyers, appeared in the media, trained, taught workshops, and led retreats. I coached many lawyers in creating their own peacemaking practices and in starting collaborative practice groups. I attended, planned, and hosted many conferences. I served as a family mediator. Thousands of lawyers contacted me by e-mail and telephone. Almost all began the conversation by saying, “I thought that I was alone and then I saw your article, website ….” Once, I talked to two different lawyers who worked at a single large law firm who told me that no one there would understand. It turned out that they worked down the hall from each other and, luckily, finally each granted me permission to share that information with the other.


Those who had been my heroes became my colleagues. They asked me to edit and comment on their books. We spoke together, sought each other out at conferences, and served on planning committees together. I was interviewed by journalists and authors of several books. In 2003, the Christian Science Monitor described a “movement” in the law.


In 2003, I returned to North Carolina to create my own law practice. In a few short years, collaborative law had grown from an idea with a handful of followers into a movement. I wanted to personally try out all of the approaches I was writing and coaching about, to have each of them as part of the most cutting-edge law practice I could create. My practice, Healers of Conflicts Law & Conflict Resolution Center, became a laboratory for the work of collaborative law, holistic law, therapeutic jurisprudence, and problem-solving approaches. Besides co-creating a collaborative practice group, I was involved in restorative justice, facilitating the healing process in complex cases of severe violence. I became a trainer in both restorative justice and collaborative law. I chose colleagues who practiced spiritual estate planning. With preventive law in mind, we drafted agreements using plain, understandable language.


In 2007, several conferences showcased various aspects of a different view of law. For example, that fall Washburn University Law School hosted a conference on Humanizing Legal Education where 50 law schools were represented. The International Academy of Collaborative Professionals conference was attended by more than 600 professionals from a dozen countries. And in Memphis, a conference called Lawyers as Peacemakers reached a mainstream audience hungry for a more holistic, healing approach to resolving legal problems. It seemed that we’d reached a new level of acceptance of the ideas of peacemaking and healing in law. Because I had hundreds of contacts with innovators, I liked to think that I had a unique vantage point that allowed me to see what was missing, what the next stages and steps would be, and to take actions that would move us forward.


As it turned out, the expansion of the movement outpaced anyone’s ability to track and report about it. The many intimate conversations I had with hundreds of lawyers, judges, law professors, and law students engaged in out-of-the-box peacemaking and healing practices inspired me to want to share them. I knew that so many still thought they were alone—that their ideas, challenges, struggles, and joys were not shared by others—while I knew there were thousands of like-minded lawyers who just didn’t have a way to connect with each other, and that doing so would strengthen them all. I was constantly being asked to connect cutting-edge lawyers with each other and I was the one who was a common denominator among the different models. It seemed that I was the one who ought to be reporting about it. I began to develop a Web portal, http://www.cuttingedgelaw.com, that would be a platform for sharing stories and connecting kindred spirits.


THE ROAD TRIP


At an international restorative justice conference in Texas in 2007, I was amazed by the diversity of stories I was hearing. There were retired judges, law students, lawyers, and law professors who had somehow managed to create a satisfying niche for themselves in restorative justice. I asked one of the conference assistants to drive me to a store where I could buy a video camera, and I spent the weekend pointing it at people, recording their stories. Later, I took that same camera with me to Harvard Negotiation Insight Initiative’s summer program and to the Humanizing Legal Education conference in Kansas. While the stories were fabulous, my camera work was not. I needed a video editor and camera person!
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Michael Matthews
 © Michael Matthews


About that time, my housemate and I were co-hosts of the annual holistic law conference in Asheville. During the conference, several people stayed at our house. One of the visitors was my housemate’s non-lawyer friend who was coincidentally visiting from out of town that weekend. Michael Matthews is a renaissance man. He has been a cowboy, a truck-driver, a commercial construction superintendent, a crisis intervention counselor and a teacher of wilderness skills to at risk and gifted teens. Among his many previous careers and talents, Michael edited and did other post-production work on a documentary that was included in the first Asheville Film Festival. He had already spent years traveling around the country and is one of those competent men who has a broad range of other useful talents. He is a counselor and healer with a soft heart and good mind. When we met, he had just experienced one of those meltdowns in life where everything seemed to come to an end all at once. He was one of those rare people who had been successful in network marketing and had been living on the proceeds of his marketing business for several years. That income stream came to a sudden halt about the same time that he had pneumonia and tendonitis in his shoulder. The tendonitis prevented him from performing his fallback jobs of finish carpentry and massage therapy. In the midst of all that, his father had a stroke and Michael went home to help his parents until his father died. Michael was looking for a new direction.


One evening, shortly after the holistic law conference, I put on my “coach hat” and had a conversation with Michael. In typical coach fashion, I asked him, “If you could do anything you wanted, what would you do?” Michael was quick to answer, “I’d travel around the world and make a documentary about people making a difference.” He’d been especially impressed with the holistic lawyers he’d met during the conference and saw them as kindred spirits who were working for healing and world transformation. He, like many people, was surprised to hear about this movement in the law but quickly realized the power of it all. With law being the foundation of societal structures, transforming law could indeed transform the world. We became fast friends and, eventually, business partners.


We spent a couple of months planning our journey. I gave up my home and office in February 2008, taking a house-sitting position for a few weeks while I finished my adjunct teaching. I had a list of a hundred people who I thought were representative of the movement, and I mapped them out, using a display board with string and colored pins, Google maps, and mileage estimates. We planned to interview these people and make a documentary about this movement within the legal profession with clips from each video.


When we left, we thought we were going to travel for a long time—two or three months—so we wanted to be smart about handling logistics. We did a trial run from Asheville to Detroit for the 2008 International Alliance of Holistic Lawyers conference in mid-May. We took way too much stuff with us and spent the week feeling crowded by the pile in the back seat of my Honda CRV. Many of our systems broke down—we came back realizing we had to get a new mailing address and storage. We returned to Asheville to regroup then left again on June 4, 2008.


Our first destination: Jacksonville Beach, Florida, and our first interview on the tour was, appropriately, Susan Daicoff, who had first introduced me to the connections between many holistic practice approaches at the 1999 IAHL conference. Professor Daicoff is a great example of a holistic lawyer. The youngest student ever admitted to the University of Florida Law School, she graduated with honors, then went on to get her LLM in tax from New York University and her master’s in clinical psychology from the University of Central Florida. Daicoff has an impressive list of achievements and publications. Since 1991, she has been researching and writing in the areas of psychology of lawyers, lawyer personality, lawyer distress and dissatisfaction, professionalism, and ethical decision making by lawyers. Her book, Lawyer, Know Thyself, synthesized 40 years of empirical research on lawyers’ personality traits and related these findings to professionalism and lawyer well-being. Her research focuses on a “comprehensive law movement” that seeks a healthier way to resolve legal matters. A professor of law at Florida Coastal School of Law in Jacksonville, Florida, she teaches contracts, professional responsibility, and a course on law as a healing profession. She has an active spiritual life and is the mother of two children. Daicoff also expresses her musical creativity as a member of three bands; she is a songwriter and regularly performs. Before our interview, we attended her performance at a bar association event. It was a perfect start to our adventure. (An article by Susan Daicoff about her work appears in Appendix B.)
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 © Michael Matthews


As I write this in November 2009, Michael and I are still on the road. We’ve now interviewed more than 100 leaders and pioneers. One benefit to doing these interviews has been meeting all sorts of people who are doing this kind of work. We’ve had dinner with fascinating lawyers who are struggling with transitioning their practices to peacemaking. We’ve shared stories of the perils and rewards of operating outside the box.


During our interviews with the pioneers and heroes of this movement, we have been encouraged and inspired by their bravery and creativity. There was no therapeutic jurisprudence until Bruce Winick and David Wexler spoke it into being. Stu Webb created collaborative law because a tough litigation case had cost him his best friend. Judge Ginger Lerner Wren started her mental health court on her lunch hour because she believed that it was a critical human rights issue that mentally ill people should not be locked up in jail because they were sick. Judge Tracy McCooey spends every Saturday morning at a quilting circle with drug court defendants because it is the way she can make the biggest difference in helping their recovery. Week after week, I read about problem-solving court graduates who say “it saved my life” so often it could be a cliché. Judges like Peggy Hora, Cindy Lederman, Steve Leifman, and Jeri Beth Cohen made those courts possible. There was no consensus, generally no funding at the beginning, and no acceptance for new ideas. Each of these courageous practitioners took a stand for the evolution of our culture, for what they believed in and were called to action to accomplish. They took a stand for their own integrity, taking advantage of what their position as judges allowed them to do. Law students like Meredith Blount and Randy Langford didn’t believe those who said law students couldn’t make a difference. Meredith pioneered a group on well-being at Vanderbilt, and Randy started a restorative justice program at his law school.


In dozens of interviews, I’ve heard, “I went to law school to change the world.” Many of us shared those early goals, but somewhere along the way we have gotten lost and separated from those aspirations. We’ve convinced ourselves that we were idealistic and therefore foolish. As we’ve fed our cynicism, our profession has lost the confidence of the people. Some would say that many lawyers have lost their own souls. It’s no secret that addiction, suicide, depression, and cynicism are rampant among lawyers.


Along the way, those of us who have explored these new approaches to the practice of law have become convinced that we’re onto something. Positive psychology supports our belief that a purposeful practice based on our values will add to our happiness. Several people have validated our hypothesis that the legal profession is at a crossroads of evolution. We aren’t just misfits and weirdos. We’re pioneers in a movement.


This book is for those lawyers who thought they were alone and for the ones who already know that they are not. It is for the ones whose stories have been told and the ones whose stories should have been told. It is an introduction to a movement, a way of practicing law, a way of being in the world.


J. Kim Wright, JD
 Publisher and Managing Editor
 Cutting Edge Law, Inc.
 www.CuttingEdgeLaw.com
 November 2009
 Somewhere on the road
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INTRODUCTION
























WHEN I STOPPED LITIGATING CUSTODY CASES, I found myself in an unfamiliar place. I had never been one to “count coup.” Clients would sometimes call and ask my paralegal how often I won my custody cases, hoping to get the edge by choosing a winning lawyer, but neither of us kept track. We were focused on the client’s needs, not the win, we told them. I remember a client who once came to me because she said I had won every trial against her husband’s lawyer. I wondered how she knew that—who was keeping score. Later, faced with the raised eyebrows of litigators who clearly assumed that I had given up trial work because I was a loser, I had to make sure they knew I had consciously chosen my new peaceful path.


While always pointing out that litigation damages families and should be a last resort, I also made sure that I let my fellow lawyers know that in six years of family law trial practice, I only really lost one case. Over the years, I have found myself in the same conversation with many other peaceful pioneers; we don’t want our peaceful paths to be judged as “less than.” Still, in law school, competition is so inculcated into our beings that we may at one moment be apologetic or defensive about our peace-making roles, then the next, feel guilty for taking that stance. If litigation is such a terrible thing for families, how can we be proud that we were good at it?


In my conflict resolution training self-assessment exercises, I once identified myself as an “accommodator” with a heavy dose of “conflict avoider.” In looking at my role as a lawyer, I have had to ask myself whether I am using the legal system to avoid conflict. I have wondered whether I gave up trial work to avoid the battle. Recently, I realized a new perspective. I had the experience of sharing a conflict with a fellow lawyer. The content of the conflict involved all the drama of hurt feelings, money on the table, reputations at stake, and the future of our relationship on the edge. From past experience, I knew my opponent to be a resolver of conflict, so I expected he would offer to sit down and talk out the issues, and to seek an amicable settlement. Not so. He rebuffed my offers of sitting down at the table and it seemed we were headed for court.


And then I saw something for myself. Although my opponent had training in mediation, he preferred the formal rules of gentlemanly behavior in the courtroom over the raw emotion of face-to-face contact. As law students, we were trained in a model of conflict resolution that is indirect. In litigation, lawyers don’t sit face to face and work out their issues. They speak to a neutral third party at a high table, dressed in a dark robe. There are strict rules governing their conduct. They send impersonal discovery requests to the other party’s representative. They often prepare lengthy written arguments or take depositions within closely constrained environments, following well-defined rules. The process is designed to remove the conflict and emotion from the process and especially from the courtroom. Litigators are typically uncomfortable when their clients cry or show strong emotion (unless, of course, they do so at the proper dramatic moment). Clients and witnesses enter the courthouse by going through security. Armed bailiffs keep the peace.


In contrast, peace-making lawyers wade right into the emotional fray. Strong feelings are everywhere. There are few rules, and those that exist are created by the participants. People cry. They get angry. Without the physical and emotional distance provided by the ritual dance of courtroom procedure, resolving conflict becomes a contact sport. Our interactions are unpredictable. We aren’t limited to the predetermined solutions allowed by law. When a collaborative lawyer walks into the room for a four-way meeting, she doesn’t know what will happen next. Compared to that, litigation is calm and predictable. Litigation is actually playing it safe.


Sometimes it is appropriate to rely on the safety and structure of a court. The adversarial system was a huge improvement over jousting and dueling. Jousting and dueling were an improvement over tribal warfare. We all know that there are people who ought to be searched before they engage in a conflict. And there are some conflicts that need to be decided by a judge. Not everyone considers the best interests of their opponent along with their own. Some cases are far too important to be resolved in a lawyer’s office. I am fond of saying that if I am falsely accused of a crime, I want the best trial lawyer in town to defend me. If my neighbor is dumping toxic waste into the river above me, I want it stopped; I am not interested in spending time to collaborate and perhaps compromise. Rosa Parks had a cause far too important to be settled with the bus company’s representative in some law office.


However, there is an old saying that “if a hammer is your only tool, every problem begins to look like a nail.” Because lawyers have been seen only as litigators and law schools have focused on training law students in litigation skills, lawyers have until recently focused on litigation as the tool to resolve most conflicts. Within the past few years, there has been an explosion of new approaches to practicing law that offer lawyers alternative tools for dispute resolution. While predispute and dispute avoidance work have long been part of transactional legal practice, these notions have now gained footing in many other areas of law.


Professor Susan Daicoff calls these new approaches “comprehensive law.” Others have coined terms like “visionary lawyering,” “holistic law,” “transformational lawyering,” “integrative law,” “creative lawyering,” “community lawyering,” and so on. When I wrote about the movement in 1999, I called it a “renaissance” and have heard (and even sometimes used) “renaissance lawyering” to describe a broad range of related approaches and models. Because Daicoff was a math major, she chose a mathematical term for the different approaches and called them “vectors,” referring to their direction and magnitude. Each vector is a bit different from the others, but all have common characteristics. All of these new approaches are sensitive to the needs, values, and highest good of the client, society, and legal professionals. Like their mathematical namesakes, vectors are solutions to problems, using many different approaches, skills, and creative thought.






Whether they refer to themselves as holistic lawyers, integrative lawyers, or conscious lawyers—or prefer no label at all—they are all talking about much the same thing: an orientation toward law practice that shuns the rancor and blood-letting of litigation whenever possible; seeks to identify the roots of conflict without assigning blame; encourages clients to accept responsibility for their problems and to recognize their opponent’s humanity; and sees in every conflict an opportunity for both client and lawyer to let go of judgment, anger, and bias to grow as human beings. In order to do this, lawyers who practice holistically set as their goal not only to resolve conflicts, but also to heal the rifts that keep people in pain and denial.


—Steven Keeva, Transforming Practices







Initially, each of the new options developed independently with its own name and focus, often in different practice areas. For example, collaborative law became a popular option in family law, and restorative justice became a recognized alternative to retributive justice in criminal law. Many lawyers were responding to their unhappiness in the profession and looking for new options. Some were looking out for client needs and using creative problem-solving skills to develop new approaches, while others were focused on their own quality of life. Some were trained in a particular skill that set them off in a new direction. Some incorporated their personal development work into their law practices. Many of the new approaches began when one lawyer began to practice differently and then shared the ideas with colleagues. By whatever name, each of these new approaches offers support for transforming the legal profession by developing techniques for serving other important needs besides the litigation of rights-based disputes. Because the approaches go by so many names, I usually just refer to “the movement.” I sometimes also express it as an inquiry: “What if lawyers were peacemakers, problem-solvers, and healers of conflicts?”




NOT JUST A SHIFT IN HOW WE PRACTICE


Many lawyers appropriately point out that law school did not teach them to practice this messy, chaotic form of law. No one told them how to walk into a room full of angry people and help them talk to each other about the most sensitive issues. We were not prepared to sit with a mother whose child has been killed or has killed another child. No one told us how to manage a schedule full of client emergencies when we don’t have time for a bathroom break.


My friend and business partner, Michael, has taught wilderness survival skills. For Michael, surviving in the woods is the perfect metaphor for surviving in life. In the woods, survival seems like it is about our physical survival. In the world, our goals, aspirations, possibilities, and commitments are always at stake. Ignoring your basic needs in the wilderness will kill you. Ignoring your deepest needs and values, spending your days focused on energy-draining activities, puts your life and everything you stand for at risk. Looking at many of the grave statistics of lawyer distress, it is easy to conclude that our lives are at stake.


Michael talks about stepping back and looking with “expanded vision.” This means not focusing on being lost, on the things that you don’t have. Step back and notice what resources are all around you. There are edible plants in the woods if you just know where to look. You can pull those leaves and branches together into a shelter to stay warm. On our full-time travel adventures over the past two years, this ability of his has often come in handy. As a lawyer, by inclination or training, I tend to look for problems and notice what we don’t have. Will we run out of money? We don’t have a place to stay two weeks from now. That grant didn’t come through. Often, I’m obsessing over whether we have a workable plan for next month rather than enjoying the present moment.


At such times, Michael reminds me to stop, take a breath, step back, and shift my awareness. What do we have? What resources can I see with the broader vision? When I step back, I can see that I am fine in that moment. I have everything I need in that moment. The bigger picture is that I love what I do and feel very privileged to do it. I have a wonderful, supportive, and loving community. I always have food to eat. I love my car and have only six more payments before it is paid off. As I shift, suddenly I see more possibilities for whatever challenge I’m facing. I realize that there is nothing I need that is not available in my community. I can choose from many different options.


This book is an invitation to step outside the rules and constraints of the structured legal system and adopt a more expanded and holistic vision. It isn’t going to change your circumstances by some miracle, but I hope it will change your perception of them. The old worries will be there—but they’ll be surrounded by new possibilities and possible solutions.






I already pretty much understand what I do, what I like about it, and what I’m getting out of it. I have thought about what I don’t like and what makes me uncomfortable but I’m not sure that I have really considered too much of the deeper stuff. I believe a lot of lawyers do what we do by deliberately anesthetizing ourselves against thinking about what is unjust about how we practice law. The money makes up for the injustice we participate in…. It has already occurred to me that I want to at least know more about how things could be different. I want to have a grip on what each alternative is, how it works, whether I might fit into it, and how I would get there.


—Sheila Boyce







Some people might want to read this book from cover to cover, but I’ve written it with the idea that most of us don’t have time for that. It is a resource book, a reference, a possible source of inspiration on those days when you would rather be doing something (anything?) else. It is a guide to a holistic approach to law that includes the lawyer’s well-being and the best interests of the client and society. As your guide, I’ve traveled through the territory I’m telling you about. I’ve coached many lawyers through the same territory. I haven’t mastered it all, but I think I have some ideas to share with you. I share them with the intention of easing your journey.


This book includes a section about taking care of ourselves. Perhaps you are so resigned on that topic that you resolve to skip it altogether. I, too, live in the real world of being a lawyer and I work with lawyers all the time. I know it is a challenge and I have some actual experience with everything I will share with you. It helped me. Maybe it will help you if you try it out as something other than an intellectual exercise that you talk yourself out of.


As lawyers have invented and discovered new ways of practicing, they’ve needed to redesign their practices and acquire new tools, most of which were not taught in law school. Many of these tools and practice designs are useful for any of the approaches and models. For example, the skills I use with a collaborative divorce are very similar to the skills I use when sitting down to a meeting between a murderer and the family of his victim. Both situations call for extremely good listening skills, compassion, and empathy. I have to hold space for conflicting views and help the participants express strong emotions in a peaceful context. I could utilize the same skills within a corporate setting—in fact, I sometimes do help businesses with organizational issues using those very same skills.


As I’ve met lawyers who are new to these peacemaking approaches, I’ve been asked many questions about where to start, what to do, and how to make a living with these new ideas. I’ve watched newly trained and inspired lawyers expand like blooming flowers, opening to new ideas and soaking up whatever they can to quench their thirst for more knowledge and creative expression. I’ve also talked to lawyers who were skeptical and cynical about whether they could actually transform their practices. Some chose to leave law rather than tackle the seemingly monumental task of shifting their practices. When coaching clients, I’ve wrestled with these same issues and found solutions as I’ve created my own practice. This book attempts to answer the questions and address the objections that I hear most often.


When I began the Renaissance Lawyer website, I captured almost every idea and mentioned almost everyone who was doing transformational work (as I defined it then). Ten years later, it is impossible for me (or anyone) to keep track of all the developments. For this book, a team of researchers helped me with identifying key resources. As I put the finishing touches on the book, several significant law review articles came in my e-mail and had to be incorporated into the content. I apologize in advance for the obvious resources I’ve missed, especially those written or produced by my friends who think I should have their books and articles always at the ready. They’re probably right, but with the hundreds of thousands of resources currently available, I hope they will forgive my errors and omissions. As I write this, the CuttingEdgeLaw.com site includes several thousand files that are news reports, events, publications, and articles. They couldn’t all possibly fit into this book, and my memory isn’t reliable enough to recall them all.


Some of what I have written here will be controversial. Some people will think I have gone too far and that I may have alienated some people. They will be right. Some will think that I haven’t gone far enough in describing the paradigm shift and that I have alienated different people. They will also be right. I will be accused of bringing my spiritual beliefs into my work, and some will criticize that. They will probably not realize that I want them to bring their beliefs into their work, too. And some won’t understand the difference between freely practicing my beliefs and imposing them on others through laws. Like any print publication, this work will be dated as soon as it is published. Please consider this book as part of a conversation that has been going on for a long time. Some people have been in it for many years and some are new to it. We’re all coming in in the middle.




Mostly, my perspective is as a practicing lawyer. I do my research on the Internet with Google. I am allergic to law review articles and not particularly intellectual. I’m interested in how to do things, in getting the information I need to move forward. I have written this book for people like me. If you are looking for more, there are plenty of academic articles, books, and resources listed in the Resources section.


A FINAL WORD OF INTRODUCTION


I’ve talked to enough lawyers to think that I know what we all have in common, even when I can’t quite articulate it. Whether it was Perry Mason, Atticus Finch, Thurgood Marshall, Robert F. Kennedy, Nelson Mandela, Sandra Day O’Connor, Katherine Hepburn, or Reese Witherspoon in Legally Blonde, there was someone who inspired us. We saw the law as a path to making a difference. We all get frustrated with endless discovery, moving money from one corporate balance sheet to another, clients who just want to be right, and the stress of everyday practice emergencies. We all want more from life, and doing something different against the mass of the legal system can seem impossible. We’ve been jerks and we’ve faced jerks on the other side of a case. It is time for us to talk about all this. It is time to bring integrity, balance, and peace to the profession and give us the gift of our selves. It is time to wake up, to consciously live our lives and create our legacies. This book is an invitation to inquire into all of that, to learn together, to evolve the legal system so it works for everyone. You may not embrace everything in this book, and some of it may offend or even scare you. Take what works and try out other ideas. Step outside the box and create a practice that works for you and your clients.


 


What if lawyers were peacemakers, problem-solvers, and healers of conflicts?















CHAPTER ONE
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A FUNDAMENTAL SHIFT OF MIND AND INTEGRATION OF HEART INTO LAW























The interdependency of humankind, the relevance of relationship, the sacredness of creation is ancient, ancient wisdom.


—Rebecca Adamson













WHEN I was practicing law back in the 1990s and looking for alternatives to litigation, my office mate, Bob Martin, told me about the International Alliance of Holistic Lawyers (IAHL). For a couple of years, I ignored the organization and reinvented the wheel of holistic law on my own.


By 1999, I’d created a cutting-edge holistic law practice in Graham, North Carolina. Called the Divorce and Family Law Center, the practice included two lawyers, a mediator-counselor, two social work interns, two paralegals, and several law student interns focused on creating holistic, out-of-court settlements. After many interactions, the North Carolina Bar and I had worked out a plan that fit within ethical guidelines, allowing an interdisciplinary approach to divorce. I had the first law website in North Carolina. I had consulted with a feng shui consultant about my office design and we sometimes cleansed the office by burning sage. I took high-level personal development seminars, some of which were only offered in San Francisco. I thought I was way out there, out of the box, on the cutting edge, so when I got the invitation to the IAHL conference, I decided it was a good time to go. I imagined being the star of the show. As a further attraction, the conference was held in Hawk’s Cay in the Florida Keys in November! For weeks, my desk held the photograph of the island, surrounded with blue water, as a beacon.


I think I spent most of the conference in shock, from the first time we all stood in a circle and held hands on Thursday night to the consensus board meeting on Sunday afternoon. I’d never experienced anything like it. Compared with these seasoned holistic lawyers, I was mainstream, maybe even conservative. One couple combined yoga and law to help their clients resolve conflict. There were lawyers who were channeling and doing energy work and talking about spiritual and emotional issues that were foreign to me. I remember telling Jill Dahlquist that she scared me. My world had exploded with possibility, and there were so many new ideas. I didn’t know what to think, and I wasn’t sure what to do with it all. I was tempted to climb back into my comfortable box.


Somehow, through the shock, I was able to hear the presentations about the peacemaking approaches. Susan Daicoff, an associate professor of law at Florida Coastal School of Law, presented her research on lawyer distress, lawyer personality traits, and the emergence of a trend she’d come across. She found that some lawyers were breaking out of the mold and creating new ways of practicing law. She noticed that these lawyers expressed higher satisfaction and fulfillment with the practice of law. Daicoff referred to the shift as “comprehensive law.”






What we are doing in our legal system is not working. Clients are unhappy with their lawyers, with the system, and with the outcomes of the process. Lawyers are extraordinarily unhappy or even impaired. Nonlegal dispute resolution mechanisms in society have failed and society is depending on litigative processes to resolve conflict. As a result, society in general is suffering from the effects of law’s overly adversarial, other-blaming, position-taking, and hostile approach to conflict resolution. Perhaps in response to these developments, a number of alternative approaches to law practice are emerging to replace the old, outmoded monolithic system. All of these approaches attempt to optimize the well-being of the people involved in each legal matter and acknowledge the importance of concerns beyond simply strict legal rights. This more “comprehensive” form of legal practice is illustrated by ten converging “vectors” …


—Professor Susan Daicoff







Professor Daicoff compares the evolution in law to medicine’s recent embrace of parts of alternative medicine and integrative medicine. The change began with early mediation and alternative dispute resolution programs that have now been integrated into traditional legal practices.


The IAHL included everything Daicoff talked about under the umbrella of holistic law, encompassing the notion of law as a healing profession. Some have adopted terms like “therapeutic jurisprudence,” “preventive law,” “restorative justice,” “law and healing,” “collaborative law,” “creative problem-solving,” “transformational law,” and “procedural justice” as specific expressions of comprehensive law. “Integrative law” has also been suggested as an umbrella term.


In fact, there is a good-natured ongoing debate among the leaders about what to call the collection of approaches, models, theories, and practice developments that I call “the movement.” My collaborative colleague, Chris Craig, talks about resolving a divorce as being like trying to put socks on an octopus. Characterizing this movement feels like that. Like the octopus, it is in constant motion. Creativity and adaptability are cornerstones of why the movement exists. Each leg of the movement operates independently. However, unlike an octopus, the movement has an unlimited number of expressions and many interrelationships, not just eight.


For example, restorative justice is generally utilized in the criminal context, but Ken Jaray in Colorado has created a form of restorative mediation for personal injury cases, bringing issues like apology and forgiveness to torts. Therapeutic jurisprudence has spawned many different problem-solving courts. Collaborative law was invented by Stu Webb, a holistic lawyer.


Some of the approaches spring from philosophical or theoretical considerations of the role of the lawyer in society. Therapeutic jurisprudence is like a lens through which we can examine the therapeutic or nontherapeutic impact of any action in the legal profession. Holistic law can describe one vector or philosophy of practice, or a collection of some or all of the philosophies. In this book, I’ve had to make some decisions about how to organize the material. Some of you will suggest that I could have organized it in different ways. I agree.


Like obscenity, most of us in the movement recognize it when we see it. Each of us talks about it in different terms, with different viewpoints and terminology. We generally agree whether something is aligned with the movement or not, and we distinguish common characteristics representing retreat from what are increasingly being considered the negative aspects of the adversarial process that have become the darlings of the media and sensationalized talk shows. Famous trials like those of O.J. Simpson, Michael Jackson, Amanda Knox, and most celebrity divorces, plus television show hosts like Maury Povich, Jerry Springer, and myriad other media role models of conflict exacerbation do not represent the highest good of society or humankind.


The new approaches add more cooperative, comprehensive, humanistic, healing, and even spiritual aspects to the traditional forms of law practice being taught and utilized in the profession. They are focused on optimizing well-being for all the involved parties by expressly seeking to eliminate brutal and contentious adversarial approaches to advocacy and problem solving, as well as endeavoring to avoid legal problems altogether. Rather than defining problems only as legal concerns—strict legal rights and obligations demarcated by the boundaries of published statutes and judicial opinions—these more comprehensive approaches include humanistic values such as overall well-being, relationships, feelings, needs, resources, meaning, values, and psychological goals; an idea that is often described by the term “rights plus.”






“These visionary approaches tend to spring from ‘the heart stuff,’ qualities like collaboration, healing, restoration, peace-building, and human connection,” says Stella Rabaut, a Kirkland, Wash., attorney who facilitates retreats on law as a healing profession—qualities the legal profession has always considered soft or suspect. It’s not that the “head stuff” must disappear; on the contrary, analytical skills and legal knowledge are crucial. But “there has to be more recognition of the human, relational aspects,” she says. “It’s not either/or. It’s both/and.”


—As quoted by Barbara Stahura







There is more to this movement than just doing all the right things or creating labels and ways of talking about what we do. We often talk about a paradigm shift.
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THE PARADIGM SHIFT






A “PARADIGM” is a worldview, a set of beliefs about what is real and true. A paradigm shift involves a shift in the framework of our beliefs, of how we view the world. This shift isn’t about just doing something differently; it is a shift in the entire context for what we do. Our worldview shapes what we see and what is important to us. Paradigm shifts often occur suddenly because of a discovery or new theory, like the change in perspective that occurred when mankind realized that world is not flat after all. It often starts with a reexamination of what we previously believed and knew to be true.


Originally a scientific term coined in 1962 by Thomas Kuhn, a paradigm shift refers to a shift in thinking such as the shift from Newtonian physics to Einstein’s theory of relativity. If (like me), you didn’t actually take physics and have always been a little fuzzy about it, there are other examples. The invention of the printing press was a paradigm shift in information technology. The introduction of the Internet was another.


A paradigm shift is often difficult to explain to someone who hasn’t experienced one. This is not a judgment about whether people who have experienced a paradigm shift are better than those who have not. Before I was a parent, many people tried to explain what it would be like. No one could have prepared me for the moment when I first held Bryan in my arms. While the hormones of childbirth might have had some impact on how I felt, they didn’t explain the enduring and profound shifts that continue 32 years later. I didn’t just have a new person living in my house—everything changed that day. My concerns were different. I was not the same person. The world was not the same world. I wasn’t wrong before I was a parent; I was just in a different paradigm.


Marketers caution against using the term “paradigm shift” because it has been overused. The paradigm shifts of new laundry detergents don’t quite communicate the power the term was intended to convey. My editor cringed and begged me to use another term, but it is the term that is used in the movement. We even considered making up a new term or using a common word in a different way. I researched the term and the ideas for days, hoping to find a better way to talk about the change of consciousness that must occur in a paradigm shift. I found some interesting attempts and will share many of them here, but in the end I returned to “paradigm shift” because it is the most fully descriptive term of the message I want to convey.


We lawyers really like to be able to quantify and explain things in concrete, scientific, rational terms. Many of us are wary of anything that is out of the ordinary. In teaching us to think like lawyers, law school discouraged our thinking about anything that was emotional, mystical, or spiritual. It wasn’t relevant. In this movement, in life, those qualities matter a lot and are extremely relevant. In reality, the law has gone through many paradigm shifts. The representative nature of jousting created a new reality for people who were used to tribal warfare. Common law created new expectations of consistency. I believe we are at the doorstep of yet another such advancement in the practice of law, a new paradigm.






Society made a big advancement by requiring symbolic battle rather than actual battle, by introducing a system of litigation where the sides presented their claims before a member of the elite, who decided the winner. Law school assumes this is the environment for the practice of law, where lawyers either do battle to resolve problems or assist their clients in pursuing their interests in a way that prevents battles from occurring. But always the underlying assumptions are that litigation might happen, so the best thing is to try to foresee any possible future troubles, keep your information and often your intentions confidential, and if you do get drawn into battle you do whatever it takes to win. Business people incorporated to protect themselves from liability. Now we have this huge, unwieldy and inhumane system where he who has the most money has the most influence, profits are everything, and millions of people go without vital necessities even in the midst of plenty. Millions more spend their lives in prison. Lawyers and judges are the linchpins to this system. The fundamental assumption is that we are separate and apart and potentially in conflict with each other, that there is not enough to go around, and that the strong (and smart) person must be well defended. If someone commits a crime, the proper reaction is to convict, then separate, punish, and deprive that person for some period of time. At some point thoughtful people will look at this and start to question, first the outcomes, which seem so obviously unsatisfactory, then the underpinnings and assumptions that keep them in place. In particular, lawyers find themselves jaded and dissatisfied with what they do with their time and their energy.


This is the vital question! I think this is the one central difference between the old and new paradigms; whether humanity is a whole, integrated organism and each person is entitled to being treated with love and compassion, or whether each person is separate and entitled to pursue his or her own egoistic interests to the detriment of others or without regard for the effect on others. Feminine vs. masculine worldview. It’s more than just making lawyers happier and better adjusted; it’s changing the relationship between citizens and jurisprudence.


Seems to me that the vectors, as you call them, have to do with application of the new thinking to different areas of the law. Restorative justice has to do with correcting structural issues in the criminal justice and penal systems. Therapeutic jurisprudence and problem solving courts deal with new approaches to the structure and role of the judicial system. Mediation, collaborative law, and holistic law are not structural changes but are alternative problem solving/problem avoidance techniques that are applicable to almost every area of legal practice. Modifications to legal education address issues of preparing incoming practitioners for a new universal legal model.


Those who are ready to forge something new have started by questioning the existential environment surrounding the legal system. What if we aren’t all separate and at odds with each other? What if the corrections system, with its focus on retribution, is ultimately dehumanizing and damaging to all of us? Maybe litigated divorces are bad for both kids and parents. Maybe pot smokers don’t belong in prison. Maybe sending a wrongdoer to prison doesn’t make the victim whole and doesn’t stop crime. Maybe litigators are excited and energized by the process of doing battle yet still question whether their efforts are meaningful in the larger human picture. Maybe we will always have problems and disputes and accidents and crimes but there is a better way to address these problems than suiting up in armor and hacking away at each other, symbolically or otherwise. But how do we get from here to there? And what is “there” when we get there? Do we try to modify the existing structure or dismantle it entirely? What new training is needed for lawyers and judges? How will the expectations of legal clientele need to change? How will the money part work? What new structures and institutions need to be constructed?


—E-mail from Sheila Boyce to author











THE ADVERSARIAL PARADIGM


In law school, we were exposed to the adversarial paradigm in overt and subtle ways. The competition started when we applied and vied for a seat in the class, continued with the fight for grades and rank, and extended into law practice. We’re trained in the skills of litigation, in drawing fine distinctions that focus on the differences between people. We debate positions rather than engage in dialogue focused on understanding each other. Urban legends tell of law students using razor blades to cut critical pages out of research books. We hide the ball. We watch our backs. The political discourse and nightly news are adversarial and focused on sound bites and positions. The view is of a world where individuals protect their rights, territory, property, and selves from other individuals. In this paradigm, we are separate and our needs and values are at odds with each other.




THE OTHER PARADIGM






I think the paradigm shift comes in two parts: external and internal. The external shift is the process of learning about a new way to approach dispute resolution (collaborative law, mediation; in general, a nonadversarial and interest-based approach), training in those ways and practices, committing to make them a part of our toolbox as conflict resolution advocates or facilitators, becoming engaged in that community of like-minded practitioners and applying these processes and practices to actual cases.


But the second part of the shift is the more profound part that follows these prerequisite steps above, and that is when we have internalized these processes and approaches so that they become natural and aligned with who we are philosophically and in our souls and how we approach our roles as solvers of problems and peacemakers. When this internal paradigm shifts happens within us, it becomes increasingly difficult to go back to the old, adversarial litigation-type models. Approaching disputes first from the nonadversarial, interest-based door then also becomes easier and flows much more naturally from within us. We find ourselves speaking, acting, and working with a much deeper conviction, passion, and grasp of what it is we are doing. Not only is the approach now different, but we are also different. To transform the way disputes are resolved, we have to first be transformed ourselves.


—Michael Zeytoonian









There are other words that I can use to describe the new paradigm: “partnership,” “systems,” “oneness,” “unity consciousness,” and “teamwork” are all characteristic of the paradigm, but none of these words captures everything I’m talking about. Even after ten years in this movement, I’m not sure how to label this paradigm. That is why I often just call it “the movement.” Perhaps it is because labels are about separation and individuality. This paradigm is about connection and community. It recognizes that we are all part of a system, that our well-being is interconnected. Labels are fixed; the movement is dynamic, organic, flexible. It acknowledges our humanity but calls for the best in each of us.






It would be helpful if we began with a systems view of the world, which is holistic and much more dynamic than the Newtonian perspective we often begin with. Complex organisms (the divorcing parties and their children, not to mention extended families), constantly moving and changing, are a part of and actors in an incredibly complex ecosystem (not just in the environmental movement sense).


—George Collis, CFP, CDFA, from an e-mail on the Collaborative Law Listserv
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THE NEW PARADIGM ILLUSTRATED




Integrity is the key to understanding legal practice. Law’s empire is defined by attitude, not territory or power or process.


—Ronald D. Dworkin








THE DIFFERENCES in the paradigms are best illustrated rather than explained. Here are two stories of victim–offender dialogue:




In 1993, 47-year old Elaine Myers was on her way home from a late night class, a 57-mile drive down the Washington coast. Elaine was a much-loved wife, sister, aunt, and friend who hosted a local radio show on gardening and was a potter. On that dark road, Susie Cooper was on her way home from a night of partying when she crossed the centerline. Twenty-five-year-old Susie was drunk. Elaine was killed instantly. Susie was critically injured. When she woke to learn that she had killed Elaine, she said she wanted to die; but she did not. Angry and grief-stricken, David, Elaine’s husband of 27 years, said he wanted to cut Susie into little pieces. Elaine’s sister, Betty, a hospice doctor, said she’d never cried so much. Betty’s ten-year-old daughter, Aileen, had a close relationship with her aunt, and she went with the family to view the mangled wreck of the two cars. Aileen saw toys in Susie’s car and asked if Susie was somebody’s mom. The thought of Susie’s children touched Elaine’s father, 80-year-old Peter Serrell.




A few weeks earlier, Peter had heard a talk about restorative justice and victim–offender dialogue at his church. He contacted the speaker and asked if he could help him meet the woman who killed his daughter. The speaker, Marty Price, a lawyer turned mediator, arranged to meet with Peter. Over the course of nine months, Marty worked intimately with Peter to heal his grief, to arrange for Susie to meet with him, and to help the patriarch deal with the anger and grief of the rest of the family. Eventually, the family members each recognized that Peter was getting value from the preparations for mediation and that each might gain some closure and value from meeting with Susie. David had been afraid that he could not control his anger and would attack Susie, but eventually even he became interested in the healing prospects of meeting with her. It helped everyone that Susie was remorseful and wanted to make amends for her actions. She pled guilty to vehicular homicide to save the family from the stress of a trial, and admitted that she was an alcoholic.


The family arranged to meet with Susie in a hotel conference room. David had been concerned that Susie would be outnumbered and made sure that she found a trusted friend to support her in the process. (This was Marty’s cue that David was ready for the meeting.) Each family member told Susie about Elaine and their loss. Peter told her that he had asked for the meeting to help him feel, through the pain of losing his daughter, as though he could do something positive. He told her that something positive would be a chance for Susie to rebuild herself and become a true mother to her children. Elaine’s mother talked about her own pain and how the loss of Elaine had affected her husband so deeply that she felt she’d lost them both. Each family member shared their anger and pain. Susie apologized. Everyone cried and cried.


At the end of the tearful process, Susie had agreed to get her high school equivalency diploma, to stop drinking, to attend Alcoholics Anonymous (AA), and to make up for the loss by being a better person and parent. At sentencing, Betty read a statement. “There is no way she can provide a wife for David or a sister for me. The only restitution she can make is a lifelong commitment to a daily effort toward making the world a better place in exchange for her having survived the crash. She is not required to complete the job of repairing the world, but she must not be excused from starting and continually working at the job. Reform means that she must create a new form of herself—to emerge as a sober person, a thoughtful and considerate person, a contributor. If she can do all of these, I can forgive.”


Marty later wrote, “The victims and offender each became allies in the healing of the other.” While Susie was in prison, the family visited her and wrote letters. They supported Susie in achieving her goals. Miraculously, so intimate was their bond of healing, the Serrells virtually adopted Susie Cooper. For years, they appeared together on panels for victim–offender mediation and were interviewed by the media. They were even featured on an ABC 20/20 program. Before Peter died in 2009, he said that that work with Susie Cooper ranked with his children as his most treasured legacy.





Contrast that with the following:




A few years ago, Dr. Phil put out the word that he was looking to be educated in victim–offender dialogue. Several trainers offered to advise him, but as far as I know, no one actually did. A few weeks later, we saw the show. In many ways, what they did looked like a victim–offender dialogue. A man who had killed his wife was brought face-to-face with their daughter, many years later. The daughter had been a small child when the murder occurred; she was now grown to young adulthood. Dr. Phil was there to “facilitate” their conversation. The daughter had apparently been on a previous show and expressed interest in talking with her father. Dr. Phil found the father, recently released from prison, living in a flop house and abusing drugs. He convinced the father to enter a rehab program, promising he could see his daughter. At the time of the show, the man had been clean for less than two months, and his sobriety was still on shaky ground.


Dr. Phil’s idea of facilitating the conversation involved loudly attacking and shaming the father/offender and exacerbating the anger and devastation of the daughter. At one point, the man fled the stage and Dr. Phil and his cameras followed him backstage. In spite of all this, the father was unyielding in his commitment to telling his daughter how sorry he was, how much he loved her. The daughter clearly wanted to reconnect with her father and to understand what had happened all those years before.





In the restorative justice paradigm, it was a disastrous confrontation. Although it appeared that the techniques of restorative justice were being applied to this situation, how the people producing the show were being about the whole thing was not consistent with restorative justice.
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NEW PARADIGM: NEW CHALLENGES, SKILLS, AND OPPORTUNITIES






THE SHIFTING of paradigms isn’t a prescription for resolving all problems, and it isn’t about singing “Kumbaya” and everything being sweetness and light. Although sometimes the old problems do become irrelevant as we redefine our worldviews, new issues arise in the new paradigm. Transitions between paradigms can be awkward and even uncomfortable. When the printing press was invented, new ways of distributing books had to be created. Scribes were no longer needed for copying documents by hand. We can only imagine that they must have been concerned about their transitional unemployment. I’m sure many people did not consider the printing press to be progress.


Legal education, like the law in general, is slow to change. Although it is now commonly accepted that negotiation skills and conflict resolution skills are important skills for lawyers, they are still not required classes. In the adversarial culture of law school, there is confusion about how to classify courses that teach students how to listen to their clients and give them advice. For the most part, these subjects are taught under the umbrella of alternative dispute resolution (ADR).








I am sure that no area of the law would self-describe as stagnant, and that every area of the law is dynamic in at least some ways. Within environmental law, though, I am confident that climate change and carbon emissions play a significant role in a modern curriculum—but few faculty who have been teaching in the field for very long would have come into the academy with this as their academic focus. Similarly, in the ADR world, most scholars to date have entered as specialists in arbitration, mediation, or negotiation. Twenty years from now (well within the tenures of faculty being hired today), the real action in ADR could very well be dispute systems design, new governance, collaborative law, or cooperative law.


—Michael Moffit









CONTEXT FOR THE LEGAL PARADIGM SHIFT


The adversarialism in the legal profession has occurred in the context of an individualistic society. It is the same adversarialism that brought us Jerry Springer, Maury Povich, and reality television.






Stories of how the legal system is broken have stirred professionals, including many lawyers, to pursue alternative modes of dispute resolution. The villain is an “adversarial” system that dehumanizes both the people and the professionals caught up in the web of the legal process. The traditional lawyer is cast as the epitome of a mean-spirited, competitive, warrior-type, who practices without mercy. This popular and simplistic view conveniently avoids observing how the legal system merely reflects the views of the larger culture regarding conflict. Nonetheless, many lawyers describe themselves as “recovering attorneys,” as if practicing law had been a crime.


—Robert Benjamin, “The ‘Truthiness’ Virus Has Infected the Conflict Management Field,” Mediate.com







The shift in the law also isn’t occurring in a vacuum. Society is experiencing a paradigm shift that is much bigger than the law—the 2009 Nobel Prize in Economics went to an expert in cooperation, and the Nobel Peace Prize went to a lawyer-president who talks about diplomacy, dialogue, and peacemaking. There are many explanations of the shift with many theories attempting to provide models of it: spiral dynamics, cultural creatives, integral consciousness, spiritual transformation, etc.






I am the first to acknowledge that in attempting to address these questions we are exploring the frontiers of human knowledge, and that whatever is said here is only a beginning. But this is the story of my personal journey in search of the answers to those questions, and of my inner transformation along the way. I invite you to take that journey with me. Along the way, you will meet some of the people who are leading the renaissance now occurring in many disciplines, philosophy, physics, neurobiology, leadership theory, and organizational learning. These people are breaking the boundaries between disparate disciplines and transforming them at their further reaches–where for me they all converge, leading to a deeper understanding of how human beings, both individually and collectively, might develop the capacity to see what wants to emerge in this world and thus have the opportunity to shape the future instead of simply responding to the forces at large.


—Joe Jaworski, Introduction to Synchronicity, the Inner Path to Leadership









A PARADIGM OF CONSCIOUSNESS, RELATIONSHIPS, AND CONNECTION




Though I enjoyed many aspects of my work, I found it too constraining after my consciousness was raised. I felt that I was suffocating, so it seemed fortuitous that an early retirement offer was made just when I was trying to figure out a way to move.


—Patricia Clayton, lawyer who now also leads workshops on spirituality, from an e-mail to the author





Patricia’s words echo something I’ve heard from many others. For some, the shift in practice did not feel like a choice they made but one that was thrust upon them when they could no longer do things the old way. And for these people, the paradigm shift is not an intellectual conversation. It is experiential. It is a knowing that changes everything. This shift occurs at a very personal level but is larger than one person.








At first I thought that this energy was just the next step on my own journey. But it soon made known to me that it was not personal, but belonged to a whole new beginning. With power and speed it swept away years of spiritual conditioning, and brought with it a quality of fun and pure joy that I knew I had always been waiting for. Mercilessly, laughingly, it began to change my life, my way of thinking, my way of relating. This energy is alive, demanding change and needing to be lived in the midst of life. And it has a quality of oneness that brings with it a stamp of divine presence.


—Llewellyn Vaughan-Lee











On the last day, in the final minute of the last interview, Father Thomas Keating summarized the journey: “The spiritual journey is the realization–not just the information but the real interior conviction–that there is a higher power or God. Or, to make it as easy as possible for everybody: there is an Other; second step: to try to become the Other; and finally the realization that there is no Other. You and the Other are One, always have been, always will be.”


—From One: The Movie, produced by Michigan lawyer Ward Powers
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LOVE COMING OUT OF THE CLOSET






A FEW years ago, I would never have dared to use the word “love” in a publication for lawyers. In dozens of conversations over the years, leaders in this movement have spoken it in hushed tones. What we’re doing here, they say, is bringing love to law. We’re acknowledging the underlying connection of all.


Peter Gabel is a graduate of Harvard Law School, has a PhD in psychology from Wright Institute and is associate editor of Tikkun Magazine, a former law school dean, a founder of the Critical Legal Studies movement, the co-founder of the Politics of Meaning, and co-director of the Project for Integrating Spirituality, Law, and Politics (PISLAP). In his article, “Critical Legal Studies as a Spiritual Practice,” [36 Pepp. L. Rev. 515 (2009)], he says:




…there was always a spiritual impulse behind the work and the politics of CLS [Critical Legal Studies]. But it is absolutely the case that CLS—or at least what came to be known as the dominant strain within CLS—refused to embrace this transcendent spiritual impulse, to stand behind it, or to speak about it. We really were motivated by love, but it was a love that dared not speak its name. And in my opinion, that is because our movement was infected with the same fear of the other that underlay the injustices that we criticized in the wider society. We were motivated by a powerful moral transcendent impulse that was an expression of what this conference is calling a Higher Law, but we would not say so, or to be honest, some of us would not say so. On this point, there was a division inside CLS, and in my opinion the wrong side carried the day—but today is another day.
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