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Foreword


The report by Mr Pierre-Yves Le Borgn’ is part of the work done by the Committee

on Legal Affairs and Human Rights of the Parliamentary Assembly of the Council

of Europe concerning the implementation of judgments of the European Court of

Human Rights ( “the Court”). It follows the approach taken in the eighth report on

the subject by Mr Klaas de Vries (2015), which focused on the Council of Europe

member states with the highest number of non-implemented judgments and on

certain structural problems. The ninth report adds a new element compared to the

Assembly’s previous work, namely detailed analysis of judgments, some of which

are relatively recent, where implementation is meeting with a degree of political

resistance.


The drafting of the report was a lengthy process. Many Court judgments and statistics and many documents of the Committee of Ministers of the Council of Europe

(CM) were consulted. The CM’s annual reports on the supervision of the execution of

judgments and decisions of the Court, including that for 2016, served as the point

of reference for the rapporteur in terms of both the statistics concerning the state

of execution of judgments (by country and topic) and the implementing measures

taken by states. As the data in the CM’s annual report for 2016 refer to the situation as

of 31 December 2016, the rapporteur also drew on the data available on the website

of the Department for the Execution of Judgments of the Court (www.coe.int/en/web/execution) in order to present the current state of the cases pending before

the CM. In the case of judgments which have already been implemented in full, he

referred to the CM’s final resolutions, in which the CM found that all the implementing

measures (individual and/or general) had been taken by the respondent states and

therefore decided to close the examination of the cases. As regards the judgments

still being examined by the CM, the rapporteur studied the decisions adopted by the

CM at the Ministers’Deputies’ “human rights” (DH) meetings. In addition, he referred

to the communications addressed to the CM by national authorities (in particular

“action plans/reports”), civil society representatives, applicants and/or their lawyers

and national human rights protection bodies. For almost a year now, research in this

area has been greatly facilitated by the HUDOC-EXEC search engine.


Even though all the relevant data are accessible to the public, the report by Mr Pierre-Yves Le Borgn’ sums them up in a single document, thereby highlighting the progress

made by member states in implementing Court judgments, as well as problems which

persist in this area. It also makes key recommendations to the member states and the

CM which the Parliamentary Assembly subsequently approved on 29 June 2017 in

Resolution 2178 (2017) and Recommendation 2110 (2017) on the implementation

of judgments of the European Court of Human Rights.




Dr Agnieszka Szklanna


Secretary to the Committee


on Legal Affairs and Human Rights


Parliamentary Assembly of the Council of Europe
















Preface


Implementing the judgments of the European Court of Human Rights is integral to

the role and added value of the Council of Europe. It is a matter that involves all of

the Organisation’s institutions, including the Parliamentary Assembly. Even though

the Committee of Ministers is responsible for monitoring the implementation of

the Court’s judgments, the Assembly has an important role to play, particularly with

regard to national parliaments. It has been following the execution of judgments

for nearly 20 years. Mine is the ninth report to focus on this issue. As rapporteur, I

follow on from the excellent work carried out by Erik Jurgens, Christos Pourgourides

and Klaas de Vries.


On 31 December 2016, 9 941 cases were pending before the Committee of Ministers,

slightly fewer than in the previous year. The 10 countries with the most cases were, in

descending order, Italy, the Russian Federation, Turkey, Ukraine, Romania, Hungary,

Greece, Bulgaria, Moldova and Poland. Regarding cases pending before the Court,

7 of these countries are also in the top 10: Ukraine, Turkey, Hungary, the Russian

Federation, Romania, Italy and Poland. The Committee of Ministers closed a record

number of cases in 2016. This is welcome news, and I consider that this development

reflects both the increased effectiveness of national implementation mechanisms

and the impact of the new working methods introduced by the Department for the

Execution of Judgments.


Real progress has been made in the implementation of judgments since Klaas de

Vries’ report in 2015. This concerns groups of cases relating to the length of judicial

proceedings (Bulgaria, Greece, Italy, Poland and Romania), poor conditions in detention facilities and the lack of effective remedies (Italy and Poland), use of excessive

force by law-enforcement officials (Romania), undue duration of or unlawfulness of

remand detention (Russian Federation and Turkey), and also the non-enforcement

of domestic judicial decisions and the supervisory review (nadzor) procedure in the

Russian Federation. Significant advances have also been made with other cases,

although they have yet to be closed.


However, I am concerned about the continued growth in leading cases which have

been pending for more than five years. They reveal serious structural problems such

as a shortage of financial resources (the Zhovner v. Ukraine group of judgments), the

lack of a common understanding of the scope of the execution measures required

(the Catan v. Russia group of judgments), cases where execution of a judgment is

blocked by disagreement between political parties or national institutions (Sejdić

and Finci v. Bosnia and Herzegovina and Hirst v. the United Kingdom (No. 2)), or an

outright refusal to adopt the individual measures required (Pichugin v. the Russian

Federation and Ilgar Mammadov v. Azerbaijan). I am also alarmed by the reluctance

of some member states to accept the Court’s jurisdiction (the Russian Federation

and Hungary).


As laid down in Article 46 of the Convention, each state party is required to implement

the judgments of the European Court of Human Rights. The resolution adopted by

the Parliamentary Assembly of the Council of Europe on 29 June 2017 calls on states

to submit the necessary action plans to the Committee of Ministers, to pay particular attention to cases that have been pending for over 10 years and to strengthen

the role of civil society and national human rights institutions in the process of

implementing the Court’s judgments. The recommendation adopted on the same

day highlights the need to make more frequent use of interim resolutions, to work

towards greater transparency of the process of supervising implementation and to

give civil society a greater role in the process.




Pierre-Yves Le Borgn’


Rapporteur of the Parliamentary Assembly


of the Council of Europe


















The implementation of judgments of the European Court of Human Rights




Report1 of the Parliamentary Assembly of the Council of Europe


Rapporteur: Mr Pierre-Yves Le Borgn’, France, Socialist Group, Committee on

Legal Affairs and Human Rights





I. Summary


In its ninth report on implementation of judgments of the European Court of

Human Rights, the Committee on Legal Affairs and Human Rights highlighted the

progress made by certain member states in implementing the Court’s judgments.

Nevertheless, it also pointed to serious structural problems that have been experienced for over 10 years now by the 10 member states which have the highest

number of non-implemented judgments against them (Italy, the Russian Federation,

Turkey, Ukraine, Romania, Hungary, Greece, Bulgaria, the Republic of Moldova and

Poland). The Committee of Ministers is still supervising the implementation of some

10 000 judgments, although they are not all at the same stage of implementation.

The difficulties in implementing certain judgments reveal “pockets of resistance”

rooted in political problems.


The committee recommends, inter alia, swift implementation of the Court’s judgments,

condemnation of any kind of political statement aimed at discrediting the Court and

the institution of parliamentary procedures to monitor the implementation of the

obligations stemming from the European Convention on Human Rights. Among

other things, the Committee of Ministers should give renewed consideration to the

use of Article 46 paragraphs 3, 4 and 5 of the Convention, co-operate more closely

with civil society and ensure greater transparency of its supervision process.





II. Adopted texts



A. Resolution 2178 (2017)2



1. Since its Resolution 1226 (2000)3 on the execution of judgments of the European

Court of Human Rights, the Parliamentary Assembly has been duty-bound to contribute to the supervision of the implementation of judgments of the European

Court of Human Rights ( “the Court”), on which the efficiency and authority of the

human rights protection system based on the European Convention on Human

Rights (ETS No. 5, “the Convention”) depend. Primary responsibility for supervision

of the implementation of Court judgments lies with the Committee of Ministers, in

accordance with Article 46.2 of the Convention. However, the Assembly considers

that it has a key role in this process, as it can encourage proactive involvement from

national parliaments.


2. The Assembly recalls its previous work on this subject, in particular its Resolutions

2075 (2015), 1787 (2011) and 1516 (2006), its Recommendations 2079 (2015) and

1955 (2011) on the implementation of judgments of the European Court of Human

Rights and its Resolution 1823 (2011) on national parliaments: guarantors of human

rights in Europe.


3. Since last examining this question in 2015, it notes some progress in the implementation of Court judgments, notably the reduction in the number of judgments

pending before the Committee of Ministers and the increased number of cases

closed by final resolutions, including cases concerning structural problems such as

excessive length of judicial proceedings, poor conditions in detention facilities and

the lack of domestic remedies in this regard, non-enforcement of domestic judicial

decisions or the unlawfulness or excessive length of detention on remand.


4. The Assembly welcomes the measures taken by the Committee of Ministers to

make its supervision of the implementation of Court judgments more transparent,

and the synergies that have been developed within the Council of Europe to make

this process more rapid and effective.


5. However, the Assembly remains deeply concerned about the number of judgments pending before the Committee of Ministers, even though not all of these

judgments are at the same stages of execution. It notes that there are nearly 10 000

such cases, and that the number of leading cases – revealing specific structural

problems – awaiting execution for more than five years has increased. Nearly half of

the cases under the “enhanced supervision” of the Committee of Ministers relate to

violations of Articles 2 (right to life), 3 (prohibition of torture) and 5 (right to liberty

and security) of the Convention.


6. The Assembly also notes that, even though considerable progress has been

made since its Resolutions 1787 (2011) and 2075 (2015), Italy, the Russian Federation,

Turkey, Ukraine, Romania, Hungary, Greece, Bulgaria, the Republic of Moldova and

Poland have the highest number of non-implemented judgments and still face serious structural problems, some of which have not been resolved for over ten years.


7. The Assembly further notes that some cases involving other States Parties to

the Convention also reveal “pockets of resistance”, in particular concerning deeply

ingrained political issues. The difficulties in implementing these judgments relate to

the adoption not only of general measures (aimed at preventing fresh violations) but

also of individual measures (aimed at restitutio in integrum for applicants) or payment

of just satisfaction. Moreover, the Assembly observes that in some States parties

the execution of the Court’s judgments is surrounded by bitter political debate as

certain political leaders seek to discredit the Court and undermine its authority.


8. The Assembly once again deplores the delays in implementing the Court’s

judgments, the lack of political will to implement judgments on the part of certain

States parties and all the attempts made to undermine the Court’s authority and the

Convention-based human rights protection system. It reiterates that Article 46.1 of

the Convention sets out the legal obligation for the States parties to implement the

judgments of the Court and that this obligation is binding on all branches of State

authority.


9. Thus, the Assembly once again calls on the States parties to fully and swiftly

implement the judgments and the terms of friendly settlements handed down

by the Court and to co-operate, to that end, with the Committee of Ministers, the

Court and the Department for the Execution of Judgments of the European Court

of Human Rights, as well as with other Council of Europe organs and bodies where

applicable. For this cooperation to be fruitful, the Assembly recommends that the

States parties, inter alia:




9.1. submit action plans, action reports and information on the payment of just

satisfaction to the Committee of Ministers in a timely manner;


9.2. pay particular attention to cases concerning structural problems, especially

those lasting over ten years, as well as all related cases;


9.3. provide sufficient resources to national stakeholders responsible for

implementing Court judgments and encourage them to co-ordinate their

work in this area;


9.4. provide more funding to Council of Europe projects that could contribute

to improved implementation of Court judgments;


9.5. raise public awareness of issues relating to the Convention;


9.6. condemn any kind of political statement aimed at discrediting the Court’s

authority;


9.7. strengthen the role of civil society and national human rights institutions

in the process of implementing the Court’s judgments.








10. Referring to its Resolution 1823 (2011), the Assembly calls on the national

parliaments of Council of Europe member States to:




10.1. establish parliamentary structures guaranteeing follow-up to and monitoring of international obligations in the human rights field, and in particular

of the obligations stemming from the Convention;


10.2. devote parliamentary debates to the implementation of the Court’s

judgments;


10.3. question governments on progress in implementing Court judgments

and demand that they present annual reports on the subject;


10.4. encourage all the political groups to concert their efforts to ensure that

the Court’s judgments are implemented.








11. The Assembly calls on the European Parliament to engage with the Assembly

on issues related to the implementation of the Court’s judgments.


12. In view of the urgent need to speed up implementation of the Court’s judgments, the Assembly resolves to remain seized of this matter and to continue to give

it priority.






B. Recommendation 2110 (2017)4



1. Referring to its Resolution 2178 (2017) on the implementation of judgments

of the European Court of Human Rights, the Parliamentary Assembly welcomes the

measures taken by the Committee of Ministers to improve the process of its supervision of the implementation of judgments of the Court.


2. The Assembly once again urges the Committee of Ministers to use all available

means to fulfil its tasks under Article 46.2 of the European Convention on Human

Rights (ETS No. 5, “the Convention”). Accordingly, it recommends that the Committee

of Ministers:




2.1. give renewed consideration to the use of the procedures provided for in

Article 46, paragraphs 3 to 5, of the Convention, in the event of implementation of a judgment encountering strong resistance from the respondent

State;


2.2. make more frequent use of interim resolutions with a view to pinpointing

the difficulties in implementing certain judgments;


2.3. tackle urgently systemic problems identified in pilot judgments delivered

by the Court, with particular attention paid to all related cases;


2.4. do more work towards greater transparency of the process of supervising

the implementation of judgments;


2.5. give applicants, civil society, national human rights protection bodies and

international organisations a greater role in this process;


2.6. continue to strengthen synergies, within the Council of Europe, between

all the stakeholders concerned, in particular the European Court of

Human Rights and its Registry, the Assembly, the Secretary General, the

Commissioner for Human Rights, the Steering Committee for Human

Rights, the European Commission for Democracy through Law (Venice

Commission) and the European Committee for the Prevention of Torture

and Inhuman or Degrading Treatment or Punishment;


2.7. increase the resources of the Department for the Execution of Judgments

of the European Court of Human Rights;


2.8. encourage the Department for the Execution of Judgments to increase

exchanges with the Court and its Registry and also to consult more with

national authorities in cases where particular difficulties arise over the

definition of implementation measures.















III. Explanatory memorandum by Mr Pierre-Yves Le Borgn’, rapporteur



1. Introduction


1.1. Procedure


1. The Parliamentary Assembly has taken a keen interest in the issue of implementation of judgments of the European Court of Human Rights ( “the Court”) since

2000.5 In its last resolution on the topic – Resolution 2075 (2015) – it resolved to

“remain seized of this matter and to continue to give it priority”.6 Consequently, on

2 November 2015, the Committee on Legal Affairs and Human Rights appointed

me as the fourth successive rapporteur on this subject following Messrs Erik

Jurgens (Netherlands, SOC), Christos Pourgourides (Cyprus, EPP/CD) and Klaas de

Vries (Netherlands, SOC). My report is the ninth one on the subject. At its meeting

in Strasbourg on 23 June 2016, the committee held a hearing with the participation of Mr Giorgio Malinverni, former judge of the Court and honorary professor

at the University of Geneva, Mr Guido Bellatti Ceccoli, Ambassador, Permanent

Representative of San Marino to the Council of Europe and Chair of the Rapporteur

Group on Human Rights of the Committee of Ministers, and Ms Betsy Apple,

Advocacy Director of the Open Society Justice Initiative in New York. In addition, at

its meeting in Paris on 13 December 2016, the committee authorised me to carry

out fact-finding visits to Bosnia and Herzegovina, Hungary and Ukraine, and, at its

meeting in Strasbourg on 24 January 2017, it also authorised me to visit Poland.

Owing to time constraints, I was unfortunately unable to carry out all these visits. I

did however visit Warsaw (Poland) on 20 and 21 March 2017 and Budapest (Hungary)

on 22 and 23 March.7





1.2. Recent work by the Parliamentary Assembly


2. In its Resolution 2075 (2015), the Assembly expressed its concern over the considerable number of non-implemented judgments pending before the Committee of

Ministers: nearly 11 000 cases at 31 December 2014, many of which related to structural

problems. It pointed out that among States Parties to the European Convention on

Human Rights (ETSNo. 5, “the Convention”) nine states –Bulgaria, Greece, Hungary,

Italy, Poland, Romania, the Russian Federation, Turkey and Ukraine – had the highest

number of non-implemented judgments, including certain particularly important

judgments that had been awaiting implementation for over five years. The Assembly

also noted that, in a number of other states (including Albania, Armenia, Azerbaijan,

Bosnia and Herzegovina, Georgia, Republic of Moldova, Serbia and the United

Kingdom), judgments revealing structural and other complex problems had not

been implemented since the adoption of Resolution 1787 (2011) in January 2011.


3. In Resolution 2075 (2015), the Assembly made a number of recommendations to

the member states of the Council of Europe, and specifically to national parliaments.

Furthermore, in its Recommendation 2079 (2015), it proposed a number of measures

to be taken by the Committee of Ministers to improve the effectiveness of the process

of supervision of implementation of the Court’s judgments. In its recent reply to

Recommendation 2079 (2015), the Committee of Ministers reiterated the importance

of full and prompt execution of Court judgments. In this connection, it invited the

Ministers’Deputies to explore possibilities to further increase the efficiency of the

supervision process, including the Human Rights (DH) meetings; this work would be

based on contributions from the Steering Committee for Human Rights (CDDH). The

Committee of Ministers also decided to increase the resources of the Department

for the Execution of Judgments, as advocated in Recommendation 2079 (2015).

Unfortunately, no reply was forthcoming to the Assembly’s proposals regarding the

application of paragraphs 3 to 5 of Article 46 of the European Convention on Human

Rights (and in particular the “infringement proceedings”), greater transparency of

the process of supervision of implementation of the Court’s judgments and greater

involvement of civil society in that process.





1.3. Pending issues


4. The political context in which we are considering the issue of implementation

of the Court’s judgments is more complex than during my predecessors’ time and

I have taken this into account. Regarding the parameters of the previous reports,

my predecessors, Messrs Jurgens and Pourgourides, emphasised different criteria,

such as judgments (and decisions) “raising important implementation issues”,

“judgments and decisions which have not been fully implemented more than five

years after their delivery” and/or “judgments concerning violations of a particularly

serious nature”.8 My immediate predecessor, Mr Klaas de Vries, focused on the nine

States Parties to the Convention having the most judgments pending before the

Committee of Ministers. In this report, I will take those criteria into consideration, but

I would also like to highlight a few examples of judgments whose implementation

raises complex problems and is not moving forward for political reasons. That said,

I wish to underline that there is more good news than bad about states reluctant to

fully and promptly execute judgments of the European Court of Human Rights. As

pointed out in the document entitled Impact of the European Convention on Human

Rights in states parties –Selected examples,9 prepared by the Secretariat in 2015 at

my request (with the collaboration of the Human Rights Centre of the University of

Essex, United Kingdom) and published this year by Council of Europe Publishing, a

great many member states do implement the judgments of the European Court of

Human Rights fully and without major delays.


5. In this report, I would like to dwell more on the following questions: What are

the challenges currently facing the Committee of Ministers and the states parties

in the process of implementing the Court’s judgments? What are the good and bad

practices of states in this sphere? What initiatives are under way within the Council of

Europe in this field? How can we strengthen the interaction between the Court and

the Committee of Ministers and the Council of Europe’s other organs/bodies as well

as the role of civil society and national parliaments? I will obviously refer to the work

carried out by my predecessor, Mr Klaas de Vries, and, in particular, to the countries

with the highest number of judgments that have not been implemented for over five

years and which raise major (structural) issues, such as excessive length of judicial

proceedings, the unlawful nature and/or excessive length of remand detention,

non-enforcement of domestic judicial decisions, deaths and ill-treatment caused by

law-enforcement officials and the lack of effective investigation in this connection,

and poor detention conditions. I will begin by looking at the progress achieved in

this area but without going into detail about the cases in question, since the document produced by my predecessor (in particular Appendix 1 to his report) already

contains exhaustive data on the subject. I will then look more closely at a selection

of cases where there has been no progress on implementation for political or other

reasons. I will then go on to take stock of the reforms/measures adopted within the

Council of Europe and in some of its member states to speed up and improve the

process of supervision of the Court’s judgments from the adoption of Mr de Vries’

report to the present day, after which I will present my conclusions and proposals.









2. Member states having the most judgments pending before the Committee of Ministers



6. Following the publication in April 2017 of the 10th Annual Report of the Committee

of Ministers on supervision of the execution of judgments and decisions of the European

Court of Human Rights 2016,10 ( “2016 Annual Report”), I would like to update some of

the data contained in the report prepared by my predecessor, Mr de Vries. According

to the 2016 Annual Report, as of 31 December 2016, 9 941 cases were pending before

the Committee of Ministers, compared to 10 652 on 31 December 2015. The following

10 countries had the most cases pending (in descending order): Italy (2 350), Russian

Federation (1 573), Turkey (1 430), Ukraine (1 147), Romania (588), Hungary (440),

Greece (311), Bulgaria (290), Republic of Moldova (286)11 and Poland (225); they were

followed by Croatia (180), Serbia (162) and Azerbaijan (168), while the number of

cases concerning each of the other Council of Europe member states did not exceed

the 100 mark. In 2014, as emphasised by Mr de Vries, the following countries had the

most cases pending before the Committee of Ministers: Italy (2 622 cases), Turkey

(1 500 cases), Russian Federation (1 474 cases), Ukraine (1 009 cases), Romania

(639 cases), Greece (558 cases), Poland (503 cases), Hungary (331 cases), Bulgaria

(325 cases) and Slovenia (302 cases). So there have been a few variations in these

rankings: the number of cases against Italy, Turkey, Ukraine, Romania, Greece and

Bulgaria fell, while the number of cases against the Russian Federation, Hungary

and the Republic of Moldova increased. In 2016, there were only 49 cases against

Slovenia pending before the Committee of Ministers, following the closure of 264

cases in the Lukenda group, which related to the excessive length of civil, criminal

or administrative proceedings or the excessive length of implementation, and the

lack of an effective remedy in that regard (violations of Articles 6.1 and 13 of the

Convention).12 It should also be noted that those cases are at different stages of

implementation but have not yet been closed by a final resolution of the Committee

of Ministers, meaning that not all the implementation measures – individual and/or

general – have been adopted.


7. Like Mr de Vries, I would also like to refer to the number of applications pending

before the Court, for which the statistics differ slightly in terms of proportion from

those of the Committee of Ministers. Of the 10 aforementioned states, 7 also appear

in the Court’s “top 10”: Ukraine, Turkey, Hungary, Russian Federation, Romania, Italy

and Poland. As of 31 December 2016, of the 79 750 applications pending before the

Court, nearly half came from the following three member states: Ukraine (22.8 %),

Turkey (15.8 %) and Hungary (11.2 %). They were followed by the Russian Federation

(9.8 %), Romania (9.3 %), Italy (7.8 %), Georgia (2.6 %), Poland (2.3 %), Azerbaijan (2.1 %)

and Armenia (2.0 %).13 At the end of 2014, when there were 69 900 pending applications, this ranking looked slightly different: Ukraine (19.5 %), Italy (14.4 %), Russian

Federation (14.3 %), Turkey (13.6 %), Romania (4.9 %), Serbia (3.6 %), Georgia (3.3 %),

Hungary (2.6 %), Poland (2.6 %) and Slovenia (2.4 %).14 This shows that since the end of

2014 the percentage of pending applications against Hungary has increased from 2.6%

to 11.2 % and that Serbia and Slovenia have disappeared from this list, being replaced

by Azerbaijan and Armenia. While the number of applications pending before the

Court has increased by over 10 000, the percentage of applications against Ukraine,

the Russian Federation and Italy has fallen, whereas that of applications against Turkey

and Romania has increased. The percentage of applications against Poland remains

more or less the same. Even though these statistics represent a different “reality”

to those of the Committee of Ministers, they often illustrate the scale of structural

problems at domestic level, and therefore the scale of problems that should have

been resolved during the process of implementation of the Court’s judgments.


8. The main judgments and problems encountered in execution concerning the

10 member states mentioned above and which have the highest number of judgments pending before the Committee of Ministers are listed in Appendix 1 of this

report. This appendix also takes account of the progress made in the meantime by

listing the references of final resolutions of the Committee of Ministers that close the

examination of certain cases, in addition to new problems (already raised in my predecessor’s report) that are currently being examined by the Committee of Ministers.

A brief analysis of the main cases mentioned yields the following observations.15


9. In Italy, there is still a chronic problem concerning the excessive length of judicial proceedings (see the Ceteroni, Ledonne (No. 1), Abenavoli and Luordo groups of

cases), but significant progress has been noted by the Committee of Ministers and

this has enabled the closure of a certain number of cases involving this problem.16

There has been real progress with regard to the issue of overcrowding in prisons

and the lack of an effective remedy against poor conditions of detention (Torreggiani

and Others v. Italy), thus enabling the Committee of Ministers to close this group of

cases.17 Furthermore, the Committee of Ministers considered that Italy had taken all

necessary steps to execute the judgments concerning expulsions of foreigners in

violation of Article 3 of the Convention (see, inter alia, Ben Khemais v. Italy).18 Although

no progress has been observed by the Committee of Ministers since Mr de Vries’

report in the cases of the Belvedere Alberghiera S.r.l. group concerning “indirect

expropriations”, or the Cirillo judgment concerning the lack of appropriate medical

care in prisons, the Italian authorities are making concrete efforts to implement the

judgment in the case of M.C. and Others, which concerns the retrospective invalidation of an annual adjustment to an allowance for families of victims of accidental

contamination by viruses.


10. The Russian Federation has taken all the necessary steps to enable the

Committee of Ministers to close the group of cases concerning the non-enforcement of

domestic judicial decisions (Timofeyev v. Russian Federation),19 in addition to the cases

concerning the “supervisory review procedure” (nadzor), which violates the principle

of legal certainty (Ryabykh v. Russian Federation).20 Nevertheless, the other problems

remain unresolved and the Committee of Ministers is still awaiting implementation

measures in the cases concerning poor conditions of remand detention, particularly

in remand prisons (the Kalashnikov group of cases and the pilot judgment in the case

of Ananyev and Others);21 excessive length of remand detention and violations of

Article 5 of the Convention (Klyakhin group of cases);22 acts of torture and ill-treatment

during custody (Mikheyev group of cases);23 and secret extraditions to the former

Soviet republics of Central Asia (Garabayev group of cases).24 At the same time, there

has been insufficient progress in implementing the judgment in the Alekseyev case

regarding the banning of parades by lesbian, gay, bisexual and transgender (LGBT)

people25 and in the group of cases concerning various human rights violations resulting

from the actions of security forces in the North Caucasus (Khashiyev and Akayeva

group of cases);26 this latter problem was also raised by the Assembly in its Resolution

2157 (2017) and Recommendation 2099 (2017) “Human rights in the North Caucasus:

what follow-up to Resolution 1738 (2010)?”, adopted on 25 April 2017.27 In Resolution

2157 (2017), the Assembly noted that the implementation of the 247 judgments

in that group of cases “remains highly unsatisfactory” and that “the situation in the

North Caucasus region with regard to safeguarding human rights and upholding

the rule of law still remains one of the most serious in the entire geographical area

covered by the Council of Europe”. In its Recommendation 2099 (2017), the Assembly

urged the Committee of Ministers to “continue paying the utmost attention to the

development of the human rights situation” in the region and, where the execution of

the aforementioned judgments was concerned, encouraged it to “continue insisting

on individual and general measures to end the climate of impunity, and in particular

to continue resisting the Russian authorities’ attempts to make use of statute of

limitation and amnesty laws to cement the impunity of the perpetrators of even the

most egregious human rights violations”.


11. As for Turkey, in November 2016, the Committee of Ministers decided to close

the examination of 196 cases concerning, in particular, the excessive duration of

remand detention (see Demirel group).28 Since my predecessor’s last report, the

Committee of Ministers has not examined the Hulki Güneş group of cases (concerning

the unfairness of criminal law procedures and the impossibility of reopening them)

and the Űlke case (concerning repeated imprisonment of conscientious objectors).

Despite a degree of progress, the Committee of Ministers is still waiting for additional

information on the measures taken or envisaged in the groups of cases concerning

violations of freedom of expression following criminal convictions (Inçal group), the

ineffectiveness of investigations into the actions of security forces in violation of

Articles 2 and 3 of the European Convention on Human Rights (Bati and Others group)

and the excessive use of force to disperse peaceful protests (Oya Ataman group).

In addition, regarding the judgments relating to various human rights violations in

the northern part of Cyprus in the wake of Turkey’s military intervention in Cyprus in

1974, the Committee of Ministers took note in December 2016 of the progress made

as regards investigations into the disappearance of Greek Cypriots and members of

their families.29 Nevertheless, the Turkish authorities continue to refuse to pay the

just satisfaction awarded to the applicants by the Court in the Varnava and Others

judgment and the 33 cases in the Xenides-Arestis group, despite several calls to do

so by the Committee of Ministers (see in particular Committee of Ministers’Interim

Resolution CM/ResDH (2014) 185, in which it stated that this continuing refusal was

“in flagrant conflict” with Turkey’s international obligations). The situation is the

same for the case of Cyprus v. Turkey. At their meeting from 6 to 8 December 2016,

the Committee of Ministers “strongly reiterated their repeated calls on Turkey to

abide by its unconditional obligation to pay the just satisfaction awarded by the

European Court in these cases without further delay”.30 Besides this, there are two

other structural and/or complex problems, already mentioned in my predecessor’s

report, which are under examination by the Committee of Ministers (the Söyler and

Opuz judgments).


12. In the case of Ukraine, the problem of non-enforcement or delayed enforcement

of domestic judicial decisions (Zhovner group) has persisted for over 10 years and,

according to the Committee of Ministers, “no tangible progress has been achieved

so far”,31 despite the readiness of the Ukrainian authorities to co-operate with the

Council of Europe. The Committee of Ministers is concerned that, notwithstanding

its previous decisions, the Ukrainian authorities have neither started to implement

the “three-step strategy” (already approved by the authorities) nor formulated a

global approach or strategy for the settlement of cases pending before the Court

(the number of which is constantly growing). According to an expert report, in order

to implement the “three-step strategy”, the authorities should focus on the following

issues: methods of calculating the total amount of the existing debt; removal of the

legal and institutional obstacles to the execution of domestic judicial decisions;

options for settling the debts arising from those decisions; legislative measures for

resolving the existing problem; and the question of how the recent amendments

to the constitution regarding the courts’ powers of supervision of the enforcement

process could help to resolve the problem. As for the other judgments of the Court,

the Committee of Ministers noted some progress made in implementing judgments

concerning ill-treatment inflicted by police officials (Afanasyev and Kaverzin groups),

the regulations governing the use of detention on remand (Kharchenko judgment),

the lack of impartiality and independence of judges (Salov group of cases and the

Oleksandr Volkov judgment), and violations of the freedom of assembly (Vyerentsov

group of cases).32 Since Mr de Vries’report, cases concerning excessive length of judicial proceedings (the Svetlana Naumenko and Merit groups of cases), poor detention

conditions (Nevmerzhitsky and Kuznetsov groups) and the internal investigation in

the Gongadze case (examined by the Assembly in 2009)33 have not been examined

by the Committee of Ministers.


13. As regards Romania, progress has been observed regarding problems relating

to the excessive length of proceedings and the lack of an effective remedy in that

regard (which has allowed the closure of a certain number of cases, in particular the

Nicolau and Stoianova and Nedelcu groups),34 and relating to ill-treatment inflicted

by police officials (the Barbu Anghelescu group, which has also been closed by the

Committee of Ministers).35 Nevertheless, there has been very little progress in the

other groups of cases mentioned in Mr de Vries’report (concerning the overcrowding

and poor detention conditions36 or non-implementation of domestic court decisions).

Other structural and/or complex problems already mentioned in my predecessor’s

report are currently being examined by the Committee of Ministers (the Străin, Maria

Atanasiu, Association “21 December 1989” and Ţicu groups, and the judgments in

the cases of the Centre for Legal Resources on behalf of Valentin Câmpeanu, and

Bucur and Toma).


14. The number of cases against Hungary pending before the Committee of

Ministers has increased since my predecessor’s report. The main judgments against

this country relate to excessive length of judicial proceedings – civil and criminal –

(Tímár group of cases) and poor conditions in prison establishments, in particular

caused by overcrowding (the István Gábor Kovács group and Varga and Others

pilot judgment). I discussed these issues at length with the Hungarian authorities

when visiting Budapest. Concerning the first problem, the Court handed down a

pilot judgment in the case of Gazsó on 16 July 2015,37 concluding that this was a

structural problem and asking the authorities to introduce an effective domestic

remedy without delay (and by 16 October 2016 at the latest), or a combination of

such remedies, making it possible to adequately resolve the question of excessive

length of judicial proceedings. In December 2016, the Committee of Ministers noted

with regret that this deadline had not been met and asked the authorities to provide

information, by 1 February 2017, on the content of the draft legislation introducing a

remedy for claiming compensation for excessively lengthy proceedings before civil,

criminal and administrative courts. The Hungarian authorities submitted an action

plan to the Committee of Ministers on 1 February 2017.38 During my visit to Budapest,

the authorities confirmed that the government was reflecting on improvements to

remedies against excessively lengthy proceedings. With regard to poor detention

conditions, the authorities confirmed that a new remedy intending to compensate

prisoners for violations of their rights had been introduced on 1 January 2017, and

specified that they had drawn up an action plan for building new prisons and, in

parallel, a system of non-custodial measures. I also raised the question of the implementation of the Horváth and Kiss judgment concerning the discriminatory placement

of children of Roma origin in schools for mentally disabled children during their

primary school education. The authorities told me that they were actively working

on the issue of integrating these children into Hungarian society on the basis of a

long-term strategy and that they had sufficient resources to that end.
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