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			{ orientamenti }

			In Italy, the knowledge of the Yugoslav and Balkans’ reality is less than scarce. Albeit geographical proximity, common histories and unavoidable cultural exchanges along the centuries, the image which stays hegemonic in the public opinion can be summarized with the famous motto: hic sunt leones. While exotism and intellectualism on one side, prejudice and hostility on the other side do generally prevail when dealing with the Slavic world, after the dramatic crisis of the end of the XX century the inclination has been further encouraged, in the specific Yugoslav issue, to cancel every hint of the both unitary and multifaceted features typical of that cultural and historic-political space.

			That is why the Italian no-profit organization Coordination for Yugoslavia (Coordinamento Nazionale per la Jugoslavia Onlus) has set itself as a constituent objective to enable a greater integration of knowledges on this matter, and to this aim “publish books, brochures, multimedia documents" as well as disseminate and make information always available through the newest telematic tools, and promote specific cultural and informative initiatives.

			In line with this understanding, the series { orientamenti } has been kicked off, which, by operating in territories of the Culture which are currently populated only little and poorly, necessarily aims to provide first of all the basic tools – republishing classics or translating important texts which never appeared before in Italy, providing synthetic and informative tools on different themes, responding to the requests of those who are really interested in knowing and understanding.

			More infos at the site: www.cnj.it

			Contents of the series:

			Slavic and Balkans’ art and culture / Contemporary History / Liberation movement / International politics / Slavic world / Biographies / Workers’ and anti-fascist movement / Partisans’ internationalism / Political theory / Linguistics / Nationalities and identities / Friendship among the peoples / Macroeconomics / Materials for the organization
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			1.	Introduction

			Jean Toschi Marazzani Visconti

			The second edition of the Giuseppe Torre Award sponsored by the Italian National Coordination for Yugoslavia took place in 2021. The jury chose the competition winners for the best essays on the International Crimes Tribunal for the former Yugoslavia in The Hague. The prize rewards authors of texts on a subject generally considered untouchable, if not true heresy against the single dominant thought. To understand the real importance of this courageous award and describe the context of its birth, we need to go back to recent history: the end of the Cold War.

			On 8 December 1987, USA President Ronald Reagan and Soviet Union President Mikhail Gorbachev signed the INF Treaty (Intermediate-Range Nuclear Forces Treaty) for mutual control of nuclear weapons. This event seemed to mark the end of the Cold War. A new wind was blowing in the Western world. The fear of a nuclear confrontation had ended, the borders of the countries beyond the Iron Curtain had opened following the fall of the Berlin Wall, and the Soviet Union and the Warsaw Pact had dissolved. The general enthusiasm celebrated the return to peace, to a normality hoped for since the beginning of the Cold War in 1947. It was a hoax!

			The United States was the only world power without competitors in 1991. Russia was painstakingly recomposing itself and China was still a long way from implementing the programs that would make it the global power that it currently is. The United States was in a hurry to put its advantage to good use. The Project, for the New American Century (PNAC), a theory formulated in the 1970s by a group of young intellectuals, called neocons, was allegedly implemented by both Republican and Democratic governments. The project’s statement of principle was unequivocal and justified any action contrary to common ethics or international law for achieving its result of global leadership: The history of the 20th century should have taught us to embrace the cause of American leadership (www.newamericancentury.org-www.moveon.org).

			In the 1980s, the United States was already planning to break up Yugoslavia, and in 1991 with some European partners (England, Germany) it began its dissolution. The Yugoslav Federation was an internationally recognized state; any external interference thus involved acts contrary to international law. The destructive scheme applied in Yugoslavia consists of five points with a deadly result for the target country: 1) cancellation of any loan, financing, and request for repayment of the debt; 2) funding for extremist groups to acquire power and intervene in the political balance of the country; 3) imposition of commercial, cultural and health sanctions on the basis of unlikely events, often provoked if not invented; 4) launch of a pounding disinformation campaign to convince public opinion that the antagonist is the great enemy, and the creation of news or staging to justify any military action; 5) armed intervention on the grounds of humanitarian motives.

			The disintegration process of the six Yugoslav Republics, the civil war in Bosnia and Herzegovina, the bombing of Yugoslavia, the recognition of Kosovo independence –a historical Serbian region – would have been the dress rehearsal for the protocol used over the years in Afghanistan (2001), Iraq (2003), Libya (2011), Ukraine (2014), Yemen (2015), and initially attempted in Syria, Venezuela and Belarus without success, thanks to occasional Russian opposition.

			Following the first point of the protocol, the United States condemned the economy of the Yugoslav Federation, withdrawing all financing and loans in 1991. At the same time, the US provided funding to nationalist parties or groups. Thanks to this financial aid, these groups broke into the Yugoslav political landscape. Weapons and military training were provided by Germany to Croatia. In 1995, Croatia ethnically cleansed Serbian Krajinas with the support of the Pentagon, and the technical help of the US State mercenary agency Military Professional Resources (MPRI). Turkey, with the support of the CIA, had provided for the dispatch of weapons and military training to the Kosovo terrorists, who were later transformed into Freedom Fighters.

			Democratic President Bill Clinton authorized the arrival of Islamic mercenaries from various Islamic countries in support of Alija Izetbegović in Bosnia and Herzegovina. Through the CIA, weapons and aid from Iran, as well as Iranian secret services, penetrated into the Islamic area of Bosnia. This presence greatly influenced the Islamic area of Bosnia, even after the war. Once a free and secular society, Bosnia is now increasingly Islamized. Much money has flowed from Saudi Arabia and Iran not to restructure the war-torn economy, instead to build mosques and Islamic schools, where young people (only boys of course) are educated. Although the Bosnian Constitution prohibits polygamy, the habit of having several wives and consequently many children is back in vogue. Turkey considers Bosnia its dominion, part of the Green Transversal, the territory once occupied by the Ottoman Empire. Therefore, in Europe today there is a free zone where Sunnis and Shiites live together with the blessing of Turkey, called the Great Mother.

			Economic, cultural and health sanctions were applied to Serbs from the end of 1991 until the Dayton Treaty with serious and sometimes tragic consequences for the population. Hospitals in Serbia and in the Republika Srpska of Bosnia and Krajina lacked everything.

			The disinformation campaign was carried out with great skill from the very beginning of the dissolution process using the major Communication Agencies. With a hammering technique, the media instilled in the public mind the concept that Serbs were the only ones guilty of what was happening in Yugoslavia by convincing the public that Belgrade wanted a greater Serbia and that it threatened the independence of the other Republics, which until recently had been Yugoslav Federation members.

			In Bosnia, bloody scenarios had been staged in order to justify NATO interventions. I would like to recall the grenade on citizens lining up for bread in Sarajevo in 1992, and the two bombs dropped on the market of Vase Miškina in 1994 and 1995 with this latest massacre sparking US/NATO bombing throughout the Serbian territory in Bosnia. All these carnages were blamed on the Serbs, and Western authorities refused any inquiry commission and documentation contrary to the established truth.

			James Harff, Ruder & Finn Global Affairs director, had worked between 1991 and 1992 for the Croatian Government, the Muslim Government of Bosnia and the Kosovar opposition. In an interview with the France2 TV journalist, Jacques Merlino (Yugoslav truths are not all good to tell, Albin Michel Ed., Paris 1993) explained his technique of taking any piece of news, and bouncing it on the media. He had grabbed the photo of the skeletal Muslim refugee photographed by a British film crew in the Trnopolje refugee camp. This news was used by Harff to suggest that Serbs had set up concentration camps. True or not, Harff challenged the journalist to change the public opinion which by then portrayed Serbs as the 1992 new Nazis. After this campaign, it would have been easy to accuse them of any crime and to intervene militarily with public approval.

			After the Dayton Peace Accords in 1995, there was a relatively quiet period where the population hoped for the strenuous recovery of normal life. It was another deceit, indeed a psychological torture technique, which consisted in making the populations hope for a return to normal life and then plunging them back into the anguish of war. For this purpose, the Račak trench with civilian corpses was staged in Kosovo. Consequently, the Rambouillet Conference was organized to obtain the official motive for the attack on Yugoslavia. Slobodan Milošević could never have accepted NATO occupation of Yugoslavia (Serbia and Montenegro). In fact, NATO troops were already deployed in Macedonia waiting for the green light (Colonel Jacques Hogard, L’Europe est morte à Priština, Hugo & Cie 2014). Curiously, during the conference, the Secretary of State Madeline Albright only spoke with Hashim Thaçi, a well-known figure to the European police, and never with Ibrahim Rugova. The latter was the President of the Kosovar shadow government, elected with 90% of the votes in secret elections that took place with a tacit Serbian agreement, and in favor of non-violence. It became evident that the United States would support a Kosovar government made up of criminals, with terrible consequences for the Kosovar people of non-Albanian ethnicity.

			The crimes and violations that the US and NATO had committed in the Balkans would begin to be evident over time. The United States and NATO had knowingly violated a number of international treaties and agreements. In anticipation of this possibility, as early as August 1992 during an extraordinary meeting of the Commission on Human Rights in Geneva, an American representative suggested that the UN set up a Tribunal for crimes committed in the Balkans. On 25 May 1993, the UN Security Council with Resolutions 827 (1993) and 808 of 22 February 1994, created the International Criminal Tribunal for Crimes in the former Yugoslavia pursuant to Chapter VII of the UN Charter. The ad hoc Tribunal would strengthen and sanctioned the legitimacy of US and NATO actions in the Balkans.

			The essays contained in this volume amply explain how this choice was operated on the edge of illegality and how the management of the ICTY trials was completely outside the normal procedure of justice, bending laws and proceedings to the need of the court to convict some defendants and absolve others of the same charges.

			Throughout the Balkan war period, no journalist was able to tell the truth about the events taking place without serious retaliation. More and more people, in Europe as in the United States, realized that freedom of speech and opinion was over, yet many fought to restore the truth of the facts. Austrian writer Peter Handke objected to the demonization of Serbs, fiercely criticized by the media. Michel Chossudovsky wrote his clear articles from Canada. In London, journalist Misha Glenny with his book The Fall of Yugoslavia, and Misha Gavrilović with his talk-show interventions, tried to explain the Serbian point of view. In Paris, Louis Dalmas published a monthly magazine, Balkans Infos, where authors excluded from media press could write uncomfortable realities. In Belgium, Michel Collon tried to awaken public consciousness with his writings. In Germany, Jürgen Elsässer was engaged with his articles and books.

			In Rome, the counter-information began in 1993 with the radio broadcast Voce jugoslava on Radio Città Aperta edited by Ivan Pavičevac and Milena Čubraković. They were joined in 1994 by Manuela Marianetti, Maurizio Caldarola, Pino Arancio, Franco Marenco and Andrea Martocchia under the name of Movement for the truth on the Yugoslav wars. After the 1999 bombings, others joined the group, and in 2001 they created the current National Coordination for Yugoslavia in Bologna. In 2007, the National Coordination for Yugoslavia became a legally recognized association. A Coordination  fan, Giuseppe Torre, died prematurely in 2014 and left a legacy to the group, to be used to reveal crimes against Serbs. From this bequest, the Coordination members and their secretary Andrea Martocchia launched the Giuseppe Torre Award for the best essays on the International Tribunal for Crimes in the former Yugoslavia.

			The theme of the “ad hoc Tribunal” remains current and is indeed essential for those who want to devote themselves to the interpretation of the contemporary Yugoslav crisis. On the other hand, this Competition and our other initiatives on this subject are not only the fruit of our desire to clarify the uses and abuses of International Law, explained Andrea Martocchia.

			In 2018, the first edition jury composed of Aldo Bernardini, Chiara Vitucci and myself awarded ex aequo Stephan Karganovic for his ICTY and Srebrenica and Jovan Milojevich for When Justice Falls: Re-raising the Question of Ethnic Bias at the International Tribunal for the Former Yugoslavia (ICTY), a special mention was given to Tiphaine Dickson’s essay On the Poverty, Rise, and Demise of International Criminal Law.

			The two essay winners of the 2018 edition of the Giuseppe Torre Award, plus two further essays by Christopher Black, a well-known internationalist lawyer, and Višeslav Simić, professor of Geopolitics in Mexico, with the foreword of Canadian ambassador James Bisset and afterword of Peter Brock and mine were published in The Hague Tribunal, Srebrenica and the Miscarriage of Justice (Unwritten History Inc., Chicago 2019)1.

			Aldo Bernardini was unable to come to the Award Ceremony due to health problems that would soon take him away, but he sent this message: 

			The works presented by these authors constitute a strong contribution to an independent analysis, outside the framework of the single dominant thought, the legal basis and concrete functioning of the Hague Tribunal for the former Yugoslavia. This gives rise to ideas for reflection on the not too occult character of instrumentality of this body with regard to the planned destruction of a sovereign state such as Yugoslavia.

			In 2021, the second edition jury, composed of Ugo Villani, Ugo Giannangeli and myself, unanimously awarded the first prize to George Szamuely for Securing Desired Outcomes: The Political Mission of the ICTY and the second prize ex aequo to George Andrew Wilcoxson for A critical look at the ICTY – The Tribunal’s Origins and Behavior, and to Jonathan Rooper on behalf of  the BCRT collective (The Balkan Conflicts Research Team) for Truth and Justice – the American Way. How the ICTY distorted history and perverted justice.

			The quality of all essays is excellent and the organizers of the Giuseppe Torre Award decided to publish them all with an additional fourth one by Jovan Milojevich. This book was thus born and, according to the cuts of various authors, delivers a vision of justice administered by the Hague Tribunal that corresponds to the Law infringements and violations of those who financed it to cover their own crimes against humanity.

			2.	International Law Subject to Politics

			Ugo Giannangeli, Attorney

			With a brief paragraph on 21 May 2021, the Italian daily newspaper Corriere della Sera informed us that a Pakistani citizen, Mr. Paracha, and a Yemeni citizen, Mr. Uthman, were released from Guantanamo prison. They had respectively been detained since 2003 and 2002, when Guantanamo’s detention camp had been opened. About forty prisoners are still locked up (there were 700 in 2003). Neither Mr. Paracha nor Mr. Uthman ever learned the reason for their kidnapping and imprisonment. (I deliberately do not use more technical terms such as “arrest” and “detention” because these methods of capture and liberty deprivation resemble more the kidnapping methods of criminal organizations rather than the arrest procedures typical of State authorities). Deprivation of liberty was notoriously accompanied by various forms of torture in Guantanamo.

			Guantanamo represents one of the most sensational forms of imprisonment without formalized accusations and without judicial control.

			In Italy, we are apprehensively following the case of the Egyptian student Patrick Zaki, who has been locked up in an Egyptian prison for a year and a half with continuous extensions. Attention should obviously be paid to the Zaki case, but it would be equally necessary to remember that detention without contesting charges, without a fixed custody limit and without judicial control (so-called administrative detention) is the experience of hundreds of Palestinians. And yet, nobody talks about them.

			The relationship between international law and politics was recently highlighted (I believe unwittingly) by Piero Fassino (MP for the Italian Democratic Party) at 6 July 2021 hearing of various experts before the 3 Foreign Affairs Commission of the Italian Chamber. Fassino, drawing as chairman the conclusions of the meeting, spoke of Yugoslavia. Why did he do this, as the hearing was about Palestine and the International Criminal Court? Fassino said with great clarity that international law must be subordinate to politics and any process or Judiciary intervention/interference can hinder the search for peace. He took as an example the case of Yugoslavia, where trials followed the end of hostilities on the ground (textual: “peace came first”). Fassino defined such trials as execution platoons for the defeated defendants (the essays published in this book show it well) and defined the search for peace as an armed aggression against a sovereign State.

			Therefore, according to Fassino (but he is not the only one), politics must prevail over law. Mind you: the current policy is certainly not the good administration of the polis of ancient memory, but only a continuous search for geopolitical and military hegemony.

			Someone went further. Not only international law must be subordinate to politics, but an appeal against it (for example by filing an action before the International Criminal Court) must be viewed with suspicion. In their book The Human Right to Dominate, Nicola Perugini and Neve Gordon explained the concept of lawfare: “The use of law as a war weapon, more precisely, the abuse of law and legal systems for strategic purposes of political or military nature” (op. cit., Nottetempo, p. 115).

			Somebody went even further. Nicola Perugini and Neve Gordon reported a passage from a report dating back to 2010 in which the Israeli Foreign Minister stated “(...) if the German military theorist Carl von Klausewitz affirmed that war is merely the continuation of politics by other means, it must be recognized that legal warfare is also the continuation of terrorist activity by other means” (op. cit., Nottetempo, p. 102).

			Are we far from equating magistrates to terrorists? Not very much. This explains the sanctions imposed by the United States and Israel against Mrs. Fatou Bensouda, Prosecutor at the International Criminal Court, guilty of having initiated an investigation and imposed sanctions against the judges of the Court, guilty of having considered their own jurisdiction.

			We also recall the case of the sanctions requested by Donald Trump against the officials of the International Criminal Court charged with investigating possible war crimes of the United States Army in Afghanistan, the forces of the Kabul government and the Taliban during the conflict in the period from 2003 to 2014.

			Prof. Benedetto Conforti (professor of International Law at the Federico II University in Naples) was a good prophet. In his Treaty of International Law, he stated: “In short, the opinion we have so often expressed about the scarce efficiency and credibility of international law means of coercive implementation, in which the law of the strongest is reflected, remains definitively confirmed” (Scientific Editorial, 2002 ed., p. 374).

			What conclusions to draw? One conclusion comes to mind, perhaps a slightly provocative one. If this is the case, if an honest judicial intervention is viewed with suspicion or even criminalized, is the absence of any judge not preferable rather than the presence of magistrates subservient to political logic, as the essays published here well demonstrate? In the case of former Yugoslavia particularly, why giving a semblance of posthumous legality to what was a war that began and continued in violation of the same international legal rules? Even politically moderate figures such as Sergio Romano (former ambassador, historian and essayist) and Paolo Mieli (journalist, historian and essayist) agreed on the judicially ruthless judgment on the losers. Mieli wrote in the Corriere della Sera on 14  December 2017, an article titled “The Hague Court is about to be demobilized, in 24 years it has tried 161 defendants, 90 have been convicted. All of them were among the losers. Former Yugoslavia, justice punishes only the vanquished.”

			We conclude with prof. Benedetto Conforti’s words: “When force is used, especially when war violence is unleashed on a large scale (…) it is perhaps to be acknowledged that international law, both customary law and United Nations law, has exhausted its function. War cannot then be judged legally but only politically and morally” (op. cit., p. 377).

			3.	“Giuseppe Torre” Competition – Second Edition: the Call

			“Giuseppe Torre” Award for Critical Studies about the International Criminal Tribunal for Former Yugoslavia - SECOND EDITION

			1.	Introduction

			With the aim of spreading a critical view regarding the birth and activity of the “International Criminal Tribunal for Former Yugoslavia” (ICTY), JUGOCOORD ONLUS [a no-profit organization for social benefit, based in Italy] grants two prizes for the year 2020-2021.

			2.	Object

			The prizes will be assigned for essays or scientific articles not to be published before the Call deadline, devoted to criticalanalysis of ICTY activity.

			Papers, written in English or Italian, that do not exceed 50 editorial pages (90 thousand characters, spaces included) are eligible.

			The submitted texts must offer a significant contribution to the study as well as to the popularization of the matter, while investigating the origin and acts of the ICTY.

			In accordance with the intent of the prizes’ Donor,2 the activity of ICTY shall be investigated as a primary tool in the context of the international turbulencewhich first brought an end to the Socialist Federative Republic of Yugoslavia, and then the Federal Republic of Yugoslavia (Serbia and Montenegro).

			The papers will pass a first scrutiny by the Jury, which will verify their interest under one or more of the following aspects:

			
					legitimacy (of the institution itself);

					impartiality (in making allegations as well as imposing and executing convictions);

					contribution to peace among the conflicting parties on the territory of the former Federative Socialist Republic of Yugoslavia;

					protection of the rights of the accused (including: life, health, defense, rightful treatmentduring conviction);

					possible contradictions with the principles of sovereignty of the States, and self-determination of the (discriminated) Peoples, as it stands in international law.

			

			Above all, submissions will be appreciated which, although scientifically in-depth and rigorous, are nevertheless suited to advancing the issue towards non-specialists through avoiding mere jurisprudential reviews and exaggerated technicalities.

			3.	Prizes

			Two prizes will be assigned, the first amounting to 7.000 euros and the second 3.000 euros (both tax net), to those papers which will be chosen by the unquestionable decision of the Jury as best and second best.

			JUGOCOORD ONLUS will take care of regulating the tax and social issues applicable. 

			The Jury may decide not to assign any prize to papers considered unworthy.

			4.	Participation

			Citizens of all countries, ages, and qualifications are eligible to apply.

			Each work must be mailed with four full identical paper copies, to be sent not later than 31 December 2020 (“Call deadline”) by registered post to:

			JUGOCOORD ONLUS, C.P. 13114 (Uff. Roma 4), 00185 ROMA - ITALIA.

			Together with the paper copies, the following items must also be sent in the same envelope labeled “Concorso Torre 2020”:

			* Four copies (at least one of them with original signature, albeit not authenticated) of the Application for participation to the prize, containing the following information: name and surname, date and place of birth, citizenship, postal address, email address and phone number to be used for receiving any communications connected with the competition, passport or identity card specifications, legal residence, tax number or equivalent. 

			The following must be also attached to the Application:

			
					a short text to explain the reason for participating in the competition and describing the projects ideas for future use of the paper itself; 

					a declaration stating the paper is unpublished; 

					the commitment that, in case of victory, JUGOCOORD ONLUS will be asked first, in case a publishing project for the paper is made, especially reserving to JUGOCOORD the rights of a possible Italian edition (rights, that the ONLUS will hand over without claim in case of a renouncement to publish);

					explicit confirmation that the sender read the present Call and accepted it fully;

					authorization to the processing of personal data for the purpose of the competition, as prescribed by the EU General Data Protection Regulations.

			

			All received copies will NOT be sent back to the Authors, nor be transmitted to others, unless specific agreements were made directly between them and JUGOCOORD ONLUS. One of the received copies will be maintained in the Archive of JUGOCOORD ONLUS, the other will remain at the disposal of Jury members.

			Applications will not be considered if sent beyond the Call Deadline or written in a manner inconsistent with the provisions of this Article.

			5.	Jury and Awards Ceremony

			The Jury is formed by three experts on the topics dealing with the essays, who are not members of the ONLUS.

			The Jury will proceed through unquestionable judgement to evaluate the submissions and assign the prizes taking into consideration, apart from what is contained in the Object of the Call: methodological rigor, relevance to the proposed theme, originality and possible impact to the aim of spreading a critical view on the institution and the activity of ICTY.

			The awards will be made public starting 30 April 2021, on the internet site www.cnj.it.

			Each prize winner will be informed at one of the given addresses in the respective Application for Participation before 15 May 2021, and will be invited, with refund of travel expenses, to take part in the awards ceremony which will be held during the following weeks.

			For further information about this Call please contact: jugocoord@tiscali.it.

			 

			23 June 2020

			4.	The Winners of the 
“G. Torre” Award, ed. 2020

			On 1 March 2021, the jury of the 2020 edition of the Giuseppe Torre award for critical analysis essays on the International Criminal Court on the former Yugoslavia met by telephone. 

			The three members of the jury, Jeannie Toschi Marazzani Visconti, Ugo Villani and Ugo Giannangeli, after careful examination of the six essays received and an in-depth comparison of opinions, reached a unanimous conclusion. The essays were generally considered to be of excellent quality, but three out of five were judged to be more compliant with the evaluation criteria indicated in the award announcement. 

			The jury therefore decided to award first prize to George Szamuely’s essay “Securing Desired Outcomes: The Political Mission of the ICTY” and second ex aequo prize to essays by George Andrew Wilcoxson “A Critical Look at the ICTY – The Tribunal’s Origin and Behaviour” and the BCRT collective (The Balkan Conflicts Research Team) represented by Jonathan Rooper “Truth and Justice – the American Way. How the ICTY distorted History and Perverted Justice”. 

			Szamuely’s essay is the one that most investigated the legal distortions, up to real aberrations, in the work of the Court. By way of example only: the protection of blatantly mendacious texts, the use of anonymous or “de relato” testimonies, the extreme extension of the participation in the crime, the substantial reversal of the burden of proof, the change of the rules in progress opera, the zeroing in the right of defense. 

			There is also a clear and well-motivated criticism as to the origin of the Tribunal and of its political and non-legal function: it was born on the initiative of the UN Security Council, however without adequate legal bases, but immediately revealed to be an instrument of NATO, the US and Western interests in the area. 

			The essay submitted by Rooper on behalf of the BCRT collective is analytical and well documented, with a correct examination, albeit less detailed than Szamuely’s of the fundamental legal aspects. The style is dry and concrete, the language is suitable for diffusion even among non-experts in law. A similar evaluation for Wilcoxson’s essay which, like the other two aspects, albeit in a synthetic way, the parameters indicated in the award announcement: critical analysis of the work of the Court, its legitimacy (originally denied), its impartiality (denied in toto) , protection of the rights of the accused (non-existent). 

			All three essays show that the main declared aim, the Tribunal’s contribution to reconciliation, was nil; on the contrary, the obvious anti-weed bias contributed to the persistence, if not even to the exacerbation, of interethnic hostility. 

			If the jury decided to award the prizes to these three essays, it is also true that the essay by Jovan Miloyevich deserves attention and diffusion, too; therefore, its publication is recommended.

			Jeannie Toschi Marazzani Visconti

			Ugo Villani

			Ugo Giannangeli

			The Jugocoord Association Board acknowledged with satisfaction the results of the 2020-2021 edition of the “Giuseppe Torre” Competition, and on the basis of the Members’ Assembly decisions on 10 April 2021:

			
					approves an additional allocation to the Competition prize pool, so that each of the two second prize ex-aequo winners will be awarded € 2000 net of tax;

					proposes to the Authors of the winning and Jury recommended texts the publication of their works in a book that can internationally circulate in the context of Jugocoord “orientaMenti” (orientMinds) series as they are rich in information and deserving to be known by the public;

					will organize an online public initiative with this edition winners, the Jury members and other experts on the topics covered in the Competition, where to possibly present the above publication. The times and methods of this initiative will be defined with those directly involved.

			

			10 April 2021

			5.	Securing Desired Outcomes: The Political Mission of the ICTY

			George Szamuely, PhD

			Abstract

			The International Criminal Tribunal for the Former Yugoslavia, established pursuant to a United Nations Security Council resolution, was supposed to bring peace and reconciliation to the peoples of Yugoslavia. Yet, rather than serve the international community and foster reconciliation, the ICTY chose to act as the public-relations arm of NATO, demonizing, convicting and imprisoning (often with life sentences) the Serb military and political leaders of the 1990s – a leadership that had opposed the North Atlantic Treaty Organization’s (NATO) political design for the Balkans. The ICTY accomplished this by revising the statute that the UN had mandated, by crafting a jurisprudence that went far beyond what was the common understanding of international humanitarian and criminal law at the time the tribunal was created, and by adopting Rules of Procedure and Evidence that made prosecution as easy as possible and defence almost impossible. Rather than adopting the good practices of the best legal systems – as expected – the ICTY rehabilitated the practices of the defunct and discredited Medieval Star Chamber.

			1.	Introduction

			The work of the International Criminal Tribunal for the Former Yugoslavia (ICTY) is inextricably bound up with the issue of whom to assign blame to for the breakup of the Socialist Federal Republic of Yugoslavia (SFRY) and for the wars that ensued.

			A disinterested historian would find it hard to avoid the conclusion that the wars in Yugoslavia were triggered by the insistence of its republics and provinces to seek independence without bothering to negotiate the terms of their exit. Since there was no way that six-nation, six-republic, Yugoslavia could break up without war, and thus without the atrocities that are inevitable with war, responsibility for the humanitarian crises that bedevilled the successor states of the SFRY rests with those who insisted on secession at all costs, and those who, wilfully and recklessly, served as the secessionists’ enablers. War was inevitable once the European Union and the United States accepted, or more accurately, encouraged, the dissolution of Yugoslavia in the face of fierce opposition from at least 40% of its population – the Serbs – and probably from a substantial majority of Yugoslavs.

			Having made their bizarre decisions, granting statehood here, refusing statehood there, conjuring nations and states out of thin air while making others disappear, the Europeans and the Americans had to absolve themselves of any responsibility for the consequences. A villain had to be found to explain why the policymakers’ self-evidently good intentions had resulted in such total fiasco. A ready candidate was to hand: the most implacable opponent of Yugoslav dissolution, namely, Serbia and the Serbian nation as a whole. The Western public had to be persuaded that the wars in Slovenia, Croatia, Bosnia and Kosovo were not about the EU’s and the US’s premature recognition of the secessionist states and their non-negotiable decree that the arbitrary administrative boundaries created by the Communist rulers of the SFRY should serve as international frontiers. It was not about millions of people suddenly finding themselves citizens of states to which they did not want to belong; no, it was about the aggressive war waged by the Serbs scattered throughout Yugoslavia to create a ‘Greater Serbia’.

			2.	The need for a Tribunal

			The Western powers needed to establish an institutional mechanism to ensure that their account of the breakup of Yugoslavia would prevail. Established in May 1993, the ICTY, ostensibly a criminal court responsible for punishing the gravest of war crimes, was assigned the task of promoting a self-serving and highly inaccurate account of the Balkan wars of the 1990s. The ICTY’s challenge was to construct a tale according to which the Serbs, Yugoslavia’s most populous nation, sought not to preserve their common state but to destroy it. To present NATO as a reluctant warrior selflessly intervening in the Balkans to punish the barbaric, recalcitrant Serbs, the ICTY needed to uncover a conspiracy hatched in Belgrade: first, to destroy Yugoslavia and, second, to create Greater Serbia. Michael P. Scharf, a former State Department official and one of the creators of the tribunal, has admitted that, from the start, the Serbs were the target of the ICTY:

			In creating the [ICTY], the UN Security Council set three objectives: first, to educate the Serbian people, who were long misled by Milošević’s propaganda, about the acts of aggression, war crimes and crimes against humanity committed by his regime; second, to facilitate national reconciliation by pinning prime responsibility on Milošević and other top leaders and disclosing the ways in which the Milošević regime had induced ordinary Serbs to commit atrocities; and third, to promote political catharsis while enabling Serbia’s newly elected leaders to distance themselves from the repressive policies of the past.3

			As the ICTY’s architects envisaged it, the wars would end with the satisfying spectacle of President Slobodan Milošević; Ratko Mladić, former chief of the general staff of the Vojska Republike Srpske; and Radovan Karadžić, former president of the Republika Srpska, arrayed in the dock, behind a glass wall, heads bowed, with human rights lawyers raining eloquent denunciations down on them.

			The ICTY’s record on prosecutions speaks for itself. During its 24-year existence, the ICTY indicted 161 individuals: 101 Serbs, 37 Croats, 9 Bosnian Muslims, 9 Kosovo Albanians, 2 Macedonians and 2 Montenegrins and, of course, no citizen of any NATO country.4 Of the 161 indictees, 22 were charged with genocide, all of them of Serb nationality.5 The ICTY has indicted seven presidents, all of them of Serb nationality. Of the 1,657 years of sentencing the ICTY has handed down, a mere 64 (3.86%) were for crimes committed against Serbs. Of those 1,657 years, 1,302.5 years (78.6%) were handed down to Serb defendants.6

			Such extraordinary imbalance belies the promises the ICTY’s creators made to the United Nations. Unlike the Nuremburg and Tokyo war crimes tribunals (which only prosecuted the leaders of the defeated Axis powers), this tribunal would not dispense victors’ justice. “This will be no victor’s tribunal. The only victor that will prevail in this endeavour is the truth,” Madeleine Albright, US permanent representative at the UN, vowed to the UN Security Council.7 Her promise was never intended seriously since it was obvious from the beginning that the ICTY and NATO would be joined at the hip, with NATO member countries setting the ICTY’s agenda and providing lavish funding.8 It was a NATO spokesman who disclosed the closeness of the ties between NATO and the ICTY. Speaking at a news conference in May 1999, at the height of NATO’s bombing campaign against Yugoslavia, Jamie Shea ridiculed the idea that NATO could ever find itself in the ICTY’s crosshairs:

			NATO countries are those which pushed for this Tribunal to be established… We are the countries that overwhelmingly support this Tribunal, finance this Tribunal. The United States supplies the President, Canada supplies the Chief Prosecutor and NATO countries provide many of the other judges and officials of the Tribunal. We… are in the forefront of countries supplying it with intelligence and materials to substantiate its indictments.9

			3.	Getting the ICTY off the Ground

			The move to create a war crimes tribunal for Yugoslavia got off the ground with the Aug. 7, 1992, publication of the famous photographs of emaciated prisoners taken in the Trnopolje detention centre in Bosnia. The photos, which came from footage shot by ITN, were highly misleading and were presented in a way calculated to evoke memories of Auschwitz. For many years, the photograph featured prominently on the ICTY website’s home page.

			Within days of the publication of the photograph, the UN Security Council adopted the US State Department-drafted Resolution 771, calling

			upon States and… international humanitarian organizations to collate substantiated information… relating to the violations of humanitarian law, including grave breaches of the Geneva Conventions, being committed in the territory of the former Yugoslavia and to make this information available to the Council.

			The resolution made no mention of trials. Two weeks later, though, Western leaders, gathering at the London Conference on Yugoslavia, remedied this omission. German Foreign Minister Klaus Kinkel declared that “those responsible for all crimes and violations of human rights… must be brought to account. An international court of criminal justice has to be created.”10 French Foreign Minister Roland Dumas echoed this demand. The London Conference ended up issuing a vague commitment to take “all possible legal action to bring to account those responsible for committing or ordering grave breaches of the Geneva Conventions.” And there was a promise to “carry forward a study of the creation of an international criminal court.”11

			On Oct. 6, 1992, the UN Security Council adopted Resolution 780, which requested the UN Secretary General to establish an “impartial” Commission of Experts to “examine and analyse the information” that UN member states would be providing under Resolution 771. The commission – the name of which was intended to evoke memories of the United Nations Commission for the Investigation of War Crimes that paved the way for Nuremburg – would then offer its “conclusions on the evidence of grave breaches of the Geneva Conventions and other violations of international humanitarian law,” and determine whether a criminal tribunal was warranted. Few doubted what its recommendation would be.

			Resolution 780, like Resolution 771, made no mention of trials, and for a very good reason. Not everyone was sold on the idea of trials. A number of countries feared that trials might be an impediment to an otherwise attainable peace agreement. However, the United States was adamant that it would not accept any peace agreement that did not provide for war crimes trials. Washington would “not recognize… any deal or effort to grant immunity to those accused of war crimes,” Albright promised the International Rescue Committee in 1993.12

			However, despite Resolution 780’s non-committal wording on the topic of trials, Western leaders loudly rejoiced that an international criminal court was about to come into being. “This decision, unprecedented since the creation of the [UN],” Roland Dumas told the Security Council, “opens the way for the establishment of a Permanent International Criminal Tribunal.”13 But a permanent court was not at all what the Americans had in mind. They wanted trials very badly, but an international criminal court in permanent session not at all. They preferred an ad hoc court.

			The United States, in addition, wanted Egypt-born US academic M. Cherif Bassiouni to head the Commission of Experts. Bassiouni, a law professor at DePaul University in Chicago, made no secret of his sympathy toward the Bosnian Muslims and antipathy toward the Serbs. More important, Bassiouni shared the fundamental assumption of US policymakers: any peace agreement that did not provide for prosecution of war criminals was worthless. There could be no reconciliation without prior retribution. “As time passes, the zest for justice diminishes and world public opinion loses its interest in international justice,” he lamented.

			That is when a certain pragmatic realism devoid of moral ethical values overtakes the goal of pursuing justice. In the end, political leaders who prefer political settlements to the pursuit of justice can profess support for international justice without incurring its political liabilities.14

			However, UN Secretary-General Boutros Boutros-Ghali chose Dutch legal scholar Frits Kalshoven to head the commission. Kalshoven soon proved to be far too circumspect for the liking of the US He believed that the foremost priority should be an end to the war. “You must have some kind of peace… before you can start any criminal proceedings,” he said.15 Moreover, Kalshoven, unlike Bassiouni, did not seem interested in creating new international humanitarian law or in propounding sweeping theories of criminal culpability. He was not even sure that the evidence he had collected pointed unambiguously to the guilt of the Serb leaders. In February 1993, Kalshoven told the European Parliament that

			despite testimonies of the victims and reports of international investigation teams it is still hard to collect solid proof that the Serbian leadership have ordered their troops to participate in systematic rape.16

			One newspaper even quoted him as saying “There is no way a tribunal could work in the present atmosphere of anti-Serb propaganda, which is rampant all over the world… It will never be possible to have an objective procedure.”17

			Moreover, the evidence of systematic criminality remained sketchy, a point he emphasized in his January 1993 interim report for Boutros-Ghali. Kalshoven warned that “Some reports appear to rely heavily on second-hand and media sources and many fail to provide important data.” In addition, “In a number of cases, the alleged facts seem to be attributable to groups operating in a disorganized and undisciplined manner under very limited command and control.” It was therefore “extremely difficult to determine whether such victimization occurred in the context of an armed conflict and to establish chains of command and command responsibility.”18

			Such perfectly appropriate judicial caution was completely absent from US Secretary of State Lawrence Eagleburger’s speech delivered in Geneva in December 1992. Eagleburger promised “a second Nuremburg” for “the practitioners of ethnic cleansing.” The “judgment, and opprobrium, of history awaits the people in whose name their crimes were committed.”19 Eagleburger was in no doubt as to who the guilty men were. He identified by name 10 men who were eligible for prosecution: seven Serbs, two Croats and one Muslim. The two Croats were paramilitaries, identified only by their nicknames; the Muslim was a camp commander – lowly officials, in other words. But it was the Serbs Eagleburger named that made his speech such a newsworthy event. The seven included Milošević, Karadžić and Mladić, who, Eagleburger asserted without hesitation, bore “political and command responsibility for crimes against humanity.”

			4.	“Speedy Prosecution”

			France also was lobbying for the establishment of a tribunal. French Foreign Minister Dumas delegated a committee of jurists to draft an outline for an international criminal court. On Feb. 10, 1993, the French jurists presented a detailed proposal for an ad hoc tribunal. An ad hoc court was necessary, they argued, because a permanent international court could not be “established within the necessary timeframe.” There was no time to opt for the treaty route either. The “international negotiations and the diplomatic conference that would be required in order for an agreement to be reached… could be expected to take a long time, and the time required for its ratification would further delay its entry into force.”20
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