
  [image: ]


  Praise for Charles Bush and What Went Wrong With Oscar Toll?


   


  “I loved this book. What Went Wrong With Oscar Toll? is a serious, poignant, and, at times, very funny book about a man on death row and the lawyer who represents him. Both men are fighting a losing battle slowly. One will never give up. The other simply doesn’t care. Charles Bush is a gifted writer.” —James Sheehan, author of The Alligator Man and The Lawyer’s Lawyer.


   


  “What Went Wrong With Oscar Toll? is a compelling, crisply written study of a criminal defense lawyer representing a death row prisoner on appeal. In its quiet, unsparing way, the novel confronts the reader with the unvarnished reality of the machinery of the death penalty. Its verisimilitude is its great strength and its surprise twist is completely earned and credible. Charles Bush has not only written an engaging novel, he has performed a public service. It's quite an achievement.” —Michael Nava, author of the Henry Rios novels.


   


   


  “Charles Bush has given us a riveting human drama about the desperate struggle to have a man’s undeserved death sentence commuted. His writing displays firsthand familiarity of the labyrinthine appeals process, immersing the reader in a lawyer’s fight to save the life of a Death Row inmate. It’s an engrossing, well-written tale that is hard to put down from the first page. Bush has created realistic and compelling characters, with all too human flaws, who make you worry about their fate long after you put the book down.”—Gabriel Boutros, author of The Guilty.


   


  “Real-life attorney and first-time writer Charles Bush tells the moving story of getting a mentally challenged convict off death row. This is crime fiction with the ring of authenticity.”—Ronald Tierney, author of Death in the Haight.
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  WHAT WENT WRONG


  WITH OSCAR TOLL?


  


  


  


  


  SAN QUENTIN


  


  This much, and for now only this much, do I know about Oscar Toll.


  He is thirty-six. He is white.


  Two years ago, in 1988, a jury in Visalia, California, convicted him of first-degree murder, finding he had shot and killed a woman in the course of a liquor store robbery. Four weeks later, the same jury, after hearing extensive testimony about his life and pleas for mercy from his family, sentenced him to death.


  I, Eric Lawson, have been appointed Oscar Toll’s attorney on appeal and habeas corpus. I have never met Oscar Toll. In a few minutes, I will.


  I’m sitting on a hard, brown, plastic chair, trying to look calm, trying not to sweat. With me in the Death Row Visiting Room are about fifty people, all seated in plastic chairs scattered casually among twenty or so brown tables with fake-wood tops.


  There are two groups. One group is all male, clad entirely in blue—blue denim shirts, blue denim pants. The other group includes men, women and children, and sports every color of the rainbow except blue. San Quentin Prison is rigidly segregated by color. Inmates must wear all blue all the time. Visitors are forbidden blue; if you show up wearing even a trace, you will not be admitted.


  The only guards in sight are five brown-uniformed men and women encased in a raised Plexiglas cage that occupies one wall of the visiting room. These five guards huddle over telephones, video monitors and paperwork, checking visitors and inmates in and out. Right now, a lawyer—a slender man with silver hair and a silver beard, dressed in khaki pants and a dark green shirt—is pushing his driver’s license and visitor’s ducat though the tiny slot in front of a female guard. From the other direction, a blue-clad inmate approaches, also to check in, but from inside, not outside, the prison.


  The aromas of coffee, burgers and chips pervade the Death Row Visiting Room. A long bank of fast-food vending machines claims one entire wall, and inmates and visitors ebb and flow between tables and vending machines, as paper plates, wrappers and cups accumulate on tables. The name “Death Row Visiting Room” sounds fearsome, but up close it looks and smells a bit like a windowless McDonald’s.


  The Death Row Visiting Room is also an art gallery. Many Death Row inmates paint, and the lucky ones get to hang their paintings here. Today’s works are huge—each at least eight feet by six—and have the smooth, glossy look of acrylic paint. One of the paintings depicts a huge, white, winged horse, soaring into space against a cerulean sky. Pegasus, I suppose. Or perhaps, to this artist, Flight to Freedom. Kitschy it definitely is, but still I like it. It completes the visiting room’s weird conceptual cacophony.


  I have a good table, one by the wall, more private than those in the center. Across from me is an empty chair, waiting for Oscar Toll. The mysterious Oscar Toll.


  If you’re in the business of handling death penalty appeals, as I am, you don’t get to choose your clients. Nine months ago, I applied to the California Supreme Court for another case. Two weeks ago, they sent me an order appointing me Oscar Toll’s attorney, plus a half-page fact sheet on the case. That half-page fact sheet is, as of now, my sole source of knowledge about Oscar Toll. Basically, today’s meeting is like a blind date, except marriage is preordained.


  Certainly it would be better if, for this first meeting, I knew more about the case. But give me a break. As an appellate lawyer, the way you start learning about a case is by reading the trial court record, and the record in Oscar Toll’s case is, according to the Supreme Court’s half-page fact sheet, 6,000 pages long. By comparison, Marcel Proust’s In Search of Lost Time is a mere 4,300 pages.


  Meanwhile, I can’t just leave Oscar Toll hanging in the wind. He’s already heard about me—the Supreme Court sent him a copy of the order—and I’m sure he is, to say the least, curious. I’ve got to remember: This guy’s expecting me to save his life. I can’t just send him a letter saying, “Sorry, but I don’t have time to deal with you for the next six months.”


  There is, of course, a practical problem. I don’t know what Oscar Toll looks like. But as I glance at the clock above the Plexiglas cage for what seems the thousandth time, I see it’s been twenty minutes since I checked in, about the normal amount of time between check-in of visitor and arrival of inmate. Oscar Toll is due any moment.


  With a low rumble the remote-controlled doors leading to the innards of Death Row slide open on their tracks. A white man clothed in blue denim steps out tentatively, looks around unsurely. I step forward and ask the man in blue if he is Oscar Toll. “Yeah,” he answers softly.


  “Hi,” I say. “I’m Eric Lawson. Your lawyer.” Our eyes survey each other for several seconds; on each of our faces is an impassive mask. Finally we shake hands. Oscar Toll’s handshake is limp and awkward. I notice the sweat on his palm, and wonder if he notices the same about mine.


  We head to the Plexiglas cage, and as Oscar Toll checks in, I have time for a more complete physical exam. Much of what I see is familiar—the look of the typical California Death Row inmate, racial version white.


  Oscar Toll is pale, very pale. Death row inmates get, at most, an hour a day outdoors.


  Long, stringy dirty-blond hair. Moustache. Bad teeth. Very bad teeth. Has the California prison system ever thought about hiring a dentist?


  Deep cigarette stains on the fingers of his right hand. A couple of small, round scars on his hand and arm. Probably old cigarette burns, the kind of macho crap all these guys are into.


  Heavy, fleshy, amorphous body. Floppy blue denim shirt and pants. Cheap khaki-colored athletic shoes.


  Oscar Toll and I come from similar stock. We’re both light complected, and he’s only an inch or two shorter than my five-eleven. But he carries at least thirty pounds more than I do, and his scuffed exterior makes me look like a GQ model, which normally I don’t.


  When Oscar Toll and I arrive at the table I’ve reserved, I sit down and summon up from memory the little speech I’ve prepared to start our relationship. Then I notice he’s still standing. “Please sit down,” I say.


  “Thanks,” he mumbles. As he sits, I smell cigarette breath and male sweat.


  “Would you like something to eat or drink? They’ve got pretty much everything here.”


  “No, . . . I couldn’t.” Oscar Toll looks sheepishly at the floor. His voice, though naturally low, is nasal and flat.


  Having remembered to bring plenty of quarters, I want some reward for my foresight. “Please have something. I have lots of quarters. I’d like to buy you something.”


  “You sure it’s . . . okay?” He looks up at me, and for a moment his bland face takes on the innocence and vulnerability of a scruffy angel.


  “Of course.”


  “Then I guess . . . maybe coffee. With sugar.”


  We head to the vending machines, the tension melting ever so slightly. When we reach the coffee machine, I am the one who puts the two quarters into the slot. One of San Quentin’s cardinal rules is that an inmate must never touch money. As soon as the coins drop, Oscar Toll pushes the button marked “with sugar.” Time crawls slowly as the machine drops a cup into the niche and fills it with steaming liquid; it speeds up rapidly as Oscar Toll removes the cup and takes a quick, mouth-searing gulp.


  Back at the table, I begin my prepared speech. “Let me explain to you what my role is,” I say, inhaling the scent of sugary coffee. “I know you’ve had lawyers before me, and you’ll probably have lawyers after me, so I need to give you the big picture.”


  Oscar Toll offers a vague smile. “Yeah?”


  “I’ll be representing you in your state court appeal. I’ll also be filing a petition for habeas corpus on your behalf. I’ll be doing both, the appeal and the habeas. The appeal is limited to legal issues, and it’s also limited to the record of your trial in Visalia. In the habeas, on the other hand, we can argue facts, and we can also go outside the record—in other words, bring in new evidence.”


  I pause, and silence overtakes our table. Oscar Toll looks straight at me, but his brown eyes seem unfocused, his facial expression missing. Eventually he comes to life, feigns a half-smile, and says, “Yeah?”


  “That’s what we really want to be doing—uncovering new facts about your case. Facts that were not presented at your trial, facts that should have been presented, facts that show you didn’t commit your crime, or at least don’t deserve the death penalty.”


  “Yeah?”


  “That’s where I need your help. I need you—”


  A loud burst of laughter punctures our privacy. Oscar and I both look over. The laughter comes from two tables away: a family group—two women, a small child and an inmate. When Oscar and I look back, our eyes meet and our brows rise and fall in unison. We have silently agreed ours is a more somber conversation.


  I forge ahead with my prepared speech. “As I was saying, I need you to help me find these new facts. We’ll be having regular meetings, and we’ll be going over all sorts of things. The more you can help me, the better job I can do for you.”


  “Yeah?”


  “Well, I’ve done a lot of talking so far. I know this is all sort of complicated. You must have some questions.”


  “I . . . . No.” Oscar Toll shifts in his seat.


  I try to sound ingratiating. “Oh, come on. You must have some questions. I’d like to hear them.”


  “Well, . . . I was thinkin’ . . .” Oscar again shifts uncomfortably in his seat. “I mean, . . . What I’m wondering ’bout is . . . how do I pay you?” He looks up at me, his face locked in bewilderment.


  “Oh, I’m sorry. I just assumed you knew. You don’t need to pay me anything. I’m appointed by the California Supreme Court, and I’ll be paid by the California Supreme Court. In the end, the taxpayers pay for it all. They pay for me to represent you, for the Attorney General to represent the State of California, and for the Supreme Court to decide the case.”


  “Yeah? I guess that’s okay by me.” He flashes a quick grin. “Say, would you mind if I had a Doritos?”


  “No. Not at all.”


  Back from the vending machines, Oscar munches on his chips, while I try to pick up the thread. “I should also tell you that as of this moment I don’t know much about your case. I just got the record two days ago and haven’t read a word of it yet.”


  “Yeah? Maybe that’s good.” Oscar laughs.


  “But don’t worry. I’ll be reading every word of it.”


  “I sure could use some help.” Oscar has shifted his gaze from me and is now looking off to one side.


  “I know you need help. And believe me, in working on your case, I’ll be doing the best job I can possibly do. If it makes you feel better, I think I’m a pretty good lawyer, and I’ve got a lot of experience doing this kind of work. I’m looking forward to working on your case.”


  Oscar continues to look off to the side. “It’s been two months,” he says.


  My memory bank flashes: ERROR. I remember reading that Oscar Toll has been in San Quentin for two years, not two months, waiting for an attorney to be appointed to represent him.


  “Don’t you mean two years?”


  “Nope. Two months.” Oscar is still avoiding my eyes, looking off to one side.


  “I thought you’d been here for two years.”


  “But he’s only been here for two months.”


  “Who’s he?”


  Oscar looks back at me, his eyes hooded. “Pickering,” he spits out.


  “Who’s Pickering?”


  “Pickering. From Soledad.”


  “I’m sorry. I don’t understand. You need to tell me who this Pickering is.”


  Oscar Toll shakes his head and grimaces. “You don’t wanna know Pickering.”


  “Would you mind giving me a hint as to what we’re talking about?”


  “Pickering . . . me and him at Soledad . . . let’s just say we had a business deal together and . . . well, it didn’t end happy.”


  I’m beginning to understand. Soledad is a California prison. Gambling, drugs, loan sharking—it could be any of a number of things.


  “You have a problem with Pickering?”


  “He said he was gonna kill me.”


  “And he’s in San Quentin now?”


  “He’s right there.” Oscar gestures in the direction he was looking earlier, to a blue-clad man three tables away. The man is with two women, both obviously attorneys, and the three of them are poring over a stack of papers.


  At first glance, Pickering looks much like Oscar—the same bleached-out pallor, same shapeless sag. But as I look closer, I see Pickering is bigger than Oscar—taller, thicker in the shoulders—and his features are coarser. He has an aggressive, up-turned nose and fleshy, brutal lips.


  “That’s him?”


  “Yeah. Wonder what they’re talkin’ ’bout.” Oscar’s fists are clenched.


  “I’m . . . not sure that’s any of our business.”


  “Fucker’s prob’ly talkin’ ’bout me.” Oscar’s voice is like a low growl.


  “Is there . . . ? Should we be doing something?”


  Oscar shrugs. “No. He ain’t gonna do nothin’ here.”


  “He isn’t? Why not?”


  “This is neutral country.”


  “The visiting room?”


  “Yeah. Ain’t nobody gonna do nothin’ in here.”


  “But you’re worried about him elsewhere?”


  Oscar turns toward me, leans forward, and looks at me with angry eyes. “Way I look at it’s like this. They got two blocks, and five tiers in each block. So what do they do? They go put the fucker in my block, my tier.”


  “Have you told the authorities about this?”


  “Damn straight I have. But they don’t do nothing.” Oscar pronounces the word like a snort.


  “What would you like to see happen?”


  “He’s the one should move. I was here first.” Oscar’s face is cast in righteous indignation.


  I nod slowly. “You’re right. He’s the one who should move. How about this? I’ll give the prison administration a call and point out the problem to them.”


  “As I say, I sure could use some help.” Oscar shakes his head and presses his lips together.


  I think about trying to steer the conversation back to the appeal, but decide not to. Instead, I ask Oscar about his cell, which leads to a discussion of how last week he moved his television set six inches to the left so he could lie more comfortably on his bed while he watched. After a few minutes on this topic, I bring out my stack of authorization forms and start Oscar Toll signing. Once all the forms are signed, I tell him I need to get back to my office.


  The drive from San Quentin back to my San Francisco office is strange and beautiful. Leaving San Quentin, the road winds up through wooded hills. It could be a nature preserve, except through the trees flicker glimpses of San Quentin’s myriad yellow buildings, and on the right a shooting range flashes by. Suddenly the forest disappears, the road drops, and an upscale shopping center materializes, a reminder that San Quentin Prison sits in one of the most affluent suburban counties in the country. After a left onto Highway 101, a short drive south to the Marin Headlands and the brief, dark mystery of the Waldo Tunnel, the journey reaches its grand finale, the sudden appearance of the Golden Gate Bridge, spun over the Pacific Ocean, silhouetted against San Francisco rising to the hills. Even though I’ve driven this route scores of times, that view at the end at the end of the tunnel still has the power to thrill and delight me.


  Today, though, the strangeness and beauty of my homeward journey don’t register with me. I don’t notice the shooting range, don’t notice the shopping center, don’t notice as I climb the Waldo grade. Even when at the end of the tunnel San Francisco and the Golden Gate Bridge explode into view, I still don’t notice. For today there’s only one thing on my mind, and that one thing is Oscar Toll.



  


  


  


  


  TRAINING SESSION


  


  Seth Russell is the best investigator in the death penalty business. He goes around the country giving talks on how to investigate a death penalty appeal.


  I first heard him lecture about eight or ten years ago. This was back when I was just starting to handle death penalty appeals, when I had only Gainer, my first case.


  The training session took place in a classroom at Golden Gate University Law School in downtown San Francisco. It was your typical law school classroom—stadium seating, long continuous desks on each tier, the air smelling of chalk dust and copier ink. There were only about thirty or forty people in the audience, certainly not the 200 or more you get today when Seth Russell lectures.


  Seth was standing down in the well of the classroom, a lectern in front of him, a big green chalkboard behind. He’s a big guy, with thick glasses, wild curly black hair sticking out in all directions and a booming voice.


  He began by rapping on the lectern to get everybody to quiet down. Then, without saying a word, he turned around to the green chalkboard and drew a huge circle. When he finished the circle, he wrote beside it, “30,000,000.” Only at this point did he break his silence. “There are 30,000,000 people in the State of California,” he said.


  Next, he drew a smaller circle inside the first. Beside it he wrote “150,000.” And he said, “There are 150,000 people in state prison in California.”


  Then he drew another circle inside the first two. Wrote “20,000.” And said, “There are 20,000 people serving time in California prisons for murder.”


  Finally, he drew a tiny circle inside all the other circles. Beside it he wrote “400.” And he said, “There are 400 people on Death Row in California.”


  Everyone in the room was silent. Everyone just stared at the four circles.


  After a long pause, he raised his right arm and started pointing at us, jabbing his finger at each of us in succession. For a moment, he pointed his finger directly at me, and I could feel a jolt run through my body. For as he was pointing, he was saying, in this deep, resonant voice that echoed and reverberated, “Your client is one of those 400. Your job is to find out . . .


  WHAT WENT WRONG.”



  


  


  


  


  PILAR


  


  “How did your meeting with your new client go?” Pilar, my wife, asks.


  We’re in the kitchen, making dinner. Pilar, the better chef, is getting the salmon ready to put in the oven. I, the less culinarily talented, am making salad. She’s drinking chardonnay. I’m having a Corona.


  “Oh, it went fine,” I say.


  Already Pilar and I are up against the barrier. I can’t talk about Oscar Toll with her, or with anyone else not working on the case. Disclosing anything to an outsider blows the attorney-client privilege; in theory at least, Pilar could be compelled to reveal anything I tell her. The rule in handling death cases is: Don’t say anything to anybody, except for professionals working with you on your case.


  Pilar knows the rules. That’s not to say she’s happy about them. She’s complained I’m as much a blank wall as a CIA agent. But she goes along.


  I silently peel an avocado and begin slicing it into chunks. Pilar, equally silent, forks black olive slices out of a can onto the two salmon filets, then takes a sip of her chardonnay.


  “On this case are you getting that new hourly rate you were talking about?” Pilar asks.


  I pick out a tomato. “No. I . . . may not have mentioned it to you, but the raise didn’t go through.”


  “It didn’t?”


  “No. It was dropped from the budget at the last minute.”


  “So you’ll still be getting just $95? On this case too?”


  “Correct.”


  She grimaces. “Tough to get a raise when you have to go through the State Legislature.”


  She grinds black pepper onto the salmon. I wash off my tomato.


  Pilar has grown more conservative since we first met twenty-one years ago at UC Berkeley. True, she was never a full-fledged member of the group of radicals and revolutionaries I hung out with, but she was definitely on the periphery, and I never heard her challenge any of the political hyperbole we spouted. Not only that, in terms of al fresco sex, Maui Wowie and the Jefferson Airplane, Pilar was as far out as any of us.


  Now she’s become quite the bourgeoisie. She works as a human resources manager at California Pacific Medical Center, a big local hospital system, and that in itself creates problems. CPMC is owned by a for-profit corporation, which puts Pilar in the private sector, as opposed to me, still stuck in the public sector. Plus, as an HR manager, Pilar spends most of her working day dealing with money, careers, advancement.


  Pilar thinks my making only $95 an hour as an attorney is ridiculous. Oddly, it doesn’t bother me as much. By keeping my overhead low—no secretary, office in a less-than-fancy neighborhood—I manage to turn a reasonable profit on my law business.


  Besides, for what do Pilar and I need more money? We don’t have any children, and we both work so much we don’t have time to shop. We eat dinner out at least twice a week, but since our favorite restaurants—Eliza’s Chinese and Neecha Thai—are so reasonable, the habit doesn’t cost us much. We managed to get to Paris, but our trip to Venice and Florence, three years in the planning stage, has yet to take flight.


  Pilar squeezes a lemon onto the salmon. “I wonder what they’re charging at Wilmer Kalish these days.”


  Ouch! Pilar hit a sore spot, and she knows it. I put my tomato down, pick up my Corona and take a long sip.


  When I first got out of law school, all young and idealistic, I took a job with the San Francisco ACLU. After several years of making virtually nothing, and in response to repeated pleas from Pilar, I looked for a better-paying job in the private sector. I was somewhat damaged goods by then—the big firms, once they learned I worked for the ACLU, treated me like a visitor from the next galaxy. But I finally landed a reasonably well-paying job with a mid-level commercial firm, Wilmer Kalish.


  I spent eighteen months at Wilmer Kalish. Every single day of those eighteen months I worked on nothing but asbestos cases, reading and cataloguing the medical records of sufferers of asbestosis and mesothelioma. We worked on the defense side, trying to find ways to deny people’s claims.


  I was bored to the tips of my fingers and the ends of my toes. And a little bit disgusted. After eighteen months I couldn’t handle it anymore. I quit.


  Pilar didn’t like my quitting, nor did she like the fact Plan B turned out to be criminal defense. But I did what I had to do, and over time she became reconciled, her criticisms died down. Except that tonight, she’s brought it up again.


  “Haven’t we been through this territory before?” I ask.


  She sighs. “Yes, I know. It’s just that . . . I guess I keeping hoping that as you grow older and more mature, somehow you’ll change.”


  Again Pilar manages to jab a sore spot. I just turned forty a few months ago. “You do?” I say.


  She says nothing, busies herself with her lemon.


  “What is it you want that we can’t afford now, even with our current incomes?” I ask. “Why do we need more money?”


  “Honestly Eric, if you can’t answer a question like that. . . .” A note of anger has crept into her voice. “For example, look around you. Hasn’t it ever occurred to you we could have a much bigger and nicer house than this stupid condo?”


  Stupid condo? When did our condo, for which six years ago we paid a princely sum, become stupid?


  I take Pilar’s suggestion and look around our kitchen. It is compact, particularly compared to the mega-kitchen we saw last month when, at her insistence, we visited this year’s Decorator’s Showcase House. But I don’t mind our humble kitchen; its simple plastic-laminate cabinets, tile countertops, 30” x 30” stove and smallest-size-available refrigerator meet my design criteria. To be honest, I didn’t like the restaurant-scaled Wolfe range, the convenience-store-sized Sub Zero refrigerator, and the heavy, Spanish-baroque decor of the kitchen in the Decorator’s Showcase House.


  “But Pilar,” I plead, “when I worked for Wilmer Kalish, I was absolutely miserable. Surely you remember that.”


  “I know, I know. But as I said, now you’re older and supposedly more mature.”


  “Pilar, I am who I am. I don’t change my whole outlook on life just because I turned forty.”


  “So I gather.” She picks up the salmon and puts it in the oven.


  I say nothing, stare at my tomato.


  Returning from the oven, Pilar takes another sip of her chardonnay. Then she starts again. “It’s not just the money, either. There’s more to it than that. All these people you represent—these people on Death Row—they’re all a bunch of losers. Maybe they didn’t commit exactly the crimes they’re accused of, and maybe terrible things happened to them in their childhood, but still, they’re all a bunch of losers. And you are who you’re surrounded by, Eric. You are who you’re surrounded by.”


  I steady myself against the counter. Pilar’s tirade has me off balance. I’ve long known my death penalty work was—how to put it?—not to her taste. But she’s never before attacked my work with tonight’s vehemence. Is she simply angry about the raise not coming through? I was disappointed myself. Still, tonight her grievances seem more deep-rooted.


  We stand opposite each other, motionless, silent. Even though we’re only three or four feet apart in our compact kitchen—she by the stove, I next to the sink—there seems a wall between us. After ten seconds Pilar breaks the silence by saying, “I need to work on the pasta.” She heads to the pantry. I take a slow sip of my Corona, then set to work slicing my tomato.


  Maybe Pilar is right. Maybe I should have stuck it out at Wilmer Kalish. If I had, I’d be wealthier. Have a bigger house. More social prestige.


  And why did I quit? Because I was bored.


  What sort of excuse is that? It sounds like a teenager explaining why he got a D in math. “I was bored.” In a whiney, adolescent voice.


  Looking at it analytically, I was bored because the work at Wilmer Kalish was neither intellectually stimulating nor morally satisfying. But is it reasonable to expect intellectual stimulation and moral satisfaction from one’s work? Does a clerk in a convenience store find his work intellectually stimulating and morally satisfying? Does a plumber? Does an accountant?


  Pilar talked about my needing to become “more mature.” What is “maturity”? The willingness to stick with a shit job simply because it pays well and confers social position?


  Perhaps.


  


  


  


  THE RECORD


  


  The Oscar Toll case has begun its colonization of my office. The forty-one volumes of the trial court record, all metal-fastener-bound with plastic covers, now occupy two shelves of a six-foot-tall, three-foot-wide bookcase made of heavy metal. The bookcase is newly purchased. Over time I’ll have to buy several more as the Toll case grows in bulk.


  Toll is my third death penalty appeal, and the new bookcase faces a row of similar bookcases occupied by Gainer, my first death case. Gainer’s now in federal court, and I’ve become associate counsel on the case, working under an attorney who’s an experienced federal litigator. That’s the normal pattern. Federal court is so technically complex I need to work through an entire case under a mentor before I’m qualified to handle one on my own.


  Lining still another wall are bookcases occupied by Hilliard, my second death penalty appeal. By now nearly a year has elapsed since I filed the habeas petition in Hilliard, and quite likely several more will go by before the California Supreme Court issues any decision in the case. Which is, of course, fine with me. When your client’s facing the death penalty, slow is always better than fast. And while Hilliard sleeps in the California Supreme Court, my three Hilliard bookcases remain in place, loaded down, groaning with thousands of sheets of paper.


  The bookcases are all in the front room of my two-room office. Traditionally, the front room of a two-room law office would have been a reception room, with a desk for a secretary. But since I rarely have visitors—residents of Death Row don’t get out much—and since I don’t have, or need, a secretary, my front room functions instead purely as a storeroom.


  Not having a secretary brings another advantage beyond freeing up floor space. In my office, I’m alone, all day. With peace and quiet. Leaving no excuse for not reading the 6,000 pages that make up the Toll case record.


  But it isn’t just reading 6,000 pages that takes time; there’s also the matter of making detailed transcript notes for each and every page. Day after day I sit inside the L-shape formed by my desk and my computer table, moving back and forth between the open volume of the record on my desk and the ever-expanding summary on my computer screen. Also on my desktop is the spiral notebook in which I record the hours I work. I’m compulsively honest about billing hours, even though there’s no one checking on me. I’m usually dressed in a sweatshirt, jeans and sneakers. A half-drunk cup of cold coffee sits off to the side. A digital clock silently records the time as the pages, hours, weeks and eventually months slip by.


  The rule on making transcript notes is to record every fact that appears in the record. Someday any fact could prove crucial. Right now, I don’t know what the Toll case is about, don’t know where the case is going, don’t know what will end up being the issues. But if I do my job right, when I finally figure out what the issues are, I’ll be able to go through the two to three hundred pages of my transcript notes and find all the relevant facts. If I do my job wrong, I’ll be riffling through the 6,000 pages of the record itself.


  In front of my desk are two windows that look out onto always-busy Franklin Street. If I get lonely, I can at least watch people scurrying along sidewalks, cars pushing their way forward in traffic lanes. I’m not, like Oscar, in a windowless cell.


  Swiveling my chair to the right offers visual therapy of a different sort. At eye level is my computer. But looking up, I see the one work of art in my office—a reproduction of Edvard Munch’s The Scream.


  A blood-red sky is creased by tongues of sickly yellow. A body of water below contorts into dark, ominous whirlpools. On a bridge or walkway stands a pale, sexless figure with a bald head shaped like a light bulb. The figure holds its hands over its ears. Its mouth and eyes are stretched wide in horror. The Scream.


  Despite The Scream’s clear message of unalloyed horror, there’s an ambiguity at the heart of the work. Is the sexless figure screaming? Or is the figure hearing a scream produced by something else? There’s no clear answer. If you look at The Scream with the preconception the figure is screaming, the figure appears to be screaming. But if you start with the preconception the figure is hearing a scream from elsewhere, the figure appears to be hearing a scream from elsewhere. What you see is governed by what you expect to see.


  To me, The Scream is the perfect work of art for the office of an attorney specializing in death penalty appeals. It expresses horror, and certainly in death penalty work the crimes your client has committed are always horrible. The Scream also illustrates a premise vital to death-penalty defense work, the belief the same facts can tell more than one story. Finally—let’s be honest—every once in a while you just need a good scream. Even Pilar, despite her general lack of enthusiasm for my death penalty work, thinks The Scream is an inspired choice for my office décor.


  It’s June when I start reading the record in the Toll case, summer everywhere else, but still cool and windy in San Francisco. But the days are long. By late afternoon the sun generally peaks out from behind the clouds, and when I work until seven or eight at night, as I frequently do, the sky is still light.


  The first 2,500 pages of the Toll case record cover the process of jury selection. I try to read these pages quickly, but quickly is a distant mirage given that I have to make transcript notes for every page. I work my way through hundreds of excuses as to why serving as a juror in a trial slated to last four months would be a hardship, thousands of questions posed by the attorneys trying to ferret out how potential jurors would vote on imposing the death penalty. It’s August before I finish reading jury selection. The days are shorter, but slightly warmer. San Francisco’s late-harvest summer may finally be starting.


  What’s left now is the true record, the 3,500-page, word-for-word transcription of Oscar Toll’s capital trial, first the guilt phase, then the penalty phase. These 3,500 pages I read slowly and carefully.


  The record is a story. But from a defense attorney’s standpoint, it’s more than that. It’s a story the State of California has officially certified as The True Story About My Client. I must always remember that the record is what got my client his death sentence. If the record stands unchallenged, my client will die. To win this case, I must somehow subvert, undermine, cast doubt upon, destroy the credibility of, the record.


  But first, I must understand it. For my client, Oscar Toll, the story told by the record, the story certified by the State of California as The True Story of Oscar Toll, is . . . .
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