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		Silenced Voices: Sex Workers’ Human Rights in Europe

					Cristina Cayo Ascencio

			

	
				Cristina Cayo Ascencio is a lawyer who graduated from Universidad Diego Portales in Santiago, Chile. Her professional interests include gender rights and interdisciplinary studies. During her legal practice in Chile, she defended victims of domestic violence and worked on family law cases, always applying a gender perspective. She is currently completing her Master of Laws degree in International and Comparative Law at the University of Zurich.
 Changes in the regulation of sex work have been observed over the last two decades. The trend towards the partial criminalization of sex work, targeting clients, has gained significant support at the European level under the arguments of gender violence and human trafficking. However, this regulatory approach has not adequately addressed the negative consequences for sex workers themselves. In order to determine whether the European Convention on Human Rights provides protection for sex workers in this context, this paper examines the contrasting feminist perspectives influencing the debate, the legal framework at the national, regional, and international levels, and case law. The case pending in Strasbourg, “M.A. and Others v. France” is analysed in the light of the potential protection of the right to life, the prohibition of degrading treatment, and the right to respect for private life.
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 Introduction
 A wave of legal changes regarding prostitution has been witnessed in the last two decades. The current debate in Europe has been polarized between on the one hand those who defend these legal modifications that aim at the criminalization of payment for sexual services, under the campaign against gender violence and human trafficking, and on the other hand, those who consider that even if sex workers are not considered criminals, they end up being the ones affected by the law’s outcomes.
 The criminalization of purchasing sex services has resulted in an alarming and harmful outcome for sex workers not willing to leave prostitution. This puts their lives in danger, affecting their physical and mental integrity and autonomy. In light of the neo-abolitionist approach to prostitution, the present study aims to address the question, “Does the European Convention on Human Rights provide a shield for sex workers’ rights in light of the rise of the neo-abolitionist approach?”.
 The legislative framework of the ECHR can provide an effective shield against the criminalization of payment of sex services, as it allows the law’s outcomes to be subsumed under specific protected human rights, thereby triggering states’ obligations. The methodology for this research will involve a legal analysis of legal literature, international legal instruments, and court jurisprudence.
 The first section will define the boundaries of the concept of “prostitution” that guides the present research. It will also define the associated terms such as consent, coercion, and human trafficking. The understanding of the concept of “prostitution” has influenced legal measures. There have been two feminist positions that have led the debate: neo-abolitionist and pro-sex workers which will be explained in this section.
 The second section will focus on the legal framework, starting with the different national regulatory models in Europe. Systems of legalization, non-regulation, total criminalisation, and partial criminalisation, will be presented through one or two countries for each. Then, the regional legal framework in Europe will be discussed, with a focus on the European Parliament’s position and its influence on CoE members. Finally, the international legal framework will be analysed as a valuable benchmark for sex workers’ rights protection. International Organizations and NGOs will be presented as advocates against purchase criminalisation.
 The third section will examine the conflicting human rights in light of the ECHR. The analysis will consider the right to life, the prohibition of degrading treatment, and the right to respect private life. Within those rights, the right to health and the right to work will also be addressed. Then, the relevant jurisprudence of the ECtHR will be reviewed. This will illustrate the stance of the Court regarding the concept of prostitution, as well as the protection of the rights in conflict. The final analysis will be applied to the current open case at the ECtHR “M.A. and others v. France”, which illustrates the conflict presented in the entire research. This case result is particularly significant because the court is directly confronted with the problem of the prostitution legal framework. Its decision could have a significant impact on the current debate.
 
	

			
			


		

	
		
			
	
		

		Section I: Definition of prostitution and feminist perspectives

								

	
				Scope of “prostitution” and related terms
 For the purposes of this research, the term “prostitution” refers to the act of selling sexual services. Concerning the subject of the act, two feminist theoretical currents define the concept of “prostitute”, which will be explained in detail in this chapter. On the one hand, the Neo-abolitionist approach considers prostitutes as victims of violence against women.[1] Accordingly, prostitutes will be referred to in Part “B” of this chapter as “women involved in prostitution”.
 On the other hand, the Pro-sex workers’ approach avoids conceptualizing prostitutes as victims, respecting women’s agency, autonomy, and self-determination.[2] Within this framework, the Pro-sex workers approach uses the term “sex workers”, to differentiate between force and consent, and consequently between “voluntary prostitution” and “exploitation of prostitution”.[3] In this research, a pro-sex workers approach will be adopted. On that account, the terms “prostitute” and “sex worker” will be used indistinctly.
 For the purpose of this research, the concept of “consent” avoids connecting “prostitution” with “trafficking in persons”. The definition of “human trafficking” given by the GAATW, is considered since it includes “coercion or deception” in the elements of human trafficking.[4] Therefore “consent” will be defined as the autonomy to make their own decisions and the possibility to establish limits on the services provided.[5] From this definition of consent, structural injustices are not considered as being per se coercive, because considering it like that, it affects women’s agency and merges prostitution with the exploitation of prostitution and trafficking, making it very difficult to address the problem of human trafficking.[6]
 The session on case-law development in this investigation will address the debate around the concept of “exploitation of prostitution”.
 This research will consider only adult prostitutes, leaving out child prostitution. At the same time, the activity of study focuses on selling sexual services, meaning “intercourse” and acts that involve sexual physical contact. This excludes the debate on pornography, online sex services, and stripping.
 This research will take the terminology of the “shield” and “sword” effects of human rights, which neutralize or trigger criminal law, given by Judge Christine Van den Wyngaert and consequently developed by the legal literature.[7]
 The Neo-abolitionist feminist approach
 The Neo-abolitionist feminist approach refers to the current tendency to promote a change in national legislation, criminalizing prostitution in part, with a special focus on the criminalization of sex services purchases, and considering prostitutes as victims.[8] From this approach, it is possible to identify two main arguments that support the initiative. The first is intended to combat gender inequality because it considers prostitution as a form of violence against women. The second refers to the contested relationship between prostitution and human trafficking. A partial criminalization of prostitution would tackle the human trafficking problem in a more effective way.[9]
 From this standpoint, prostitution is a form of violence against women. This is due to men’s indifference to women’s pleasures and humanity during the sexual act, reducing them to “just” a body.[10] It is argued that previous and ongoing circumstances undermine their voluntariness, making all prostitution inherently exploitative. For example, they point out that most women involved in prostitution have been victims of sexual abuse or forced prostitution during childhood. Therefore their consent ability is compromised.[11]
 They also stress that pressing financial situations are the most recurrent reason for engaging in commercial sex activities.[12] On this line, Catharine Mackinnon, a prominent feminist promoter of the neo-abolitionist approach, describes prostitution as “sex for survival”.[13]
 In addition to the previous particular circumstances, Neo-abolitionists emphasize the recurrence of rape and physical violence during sexual activities. They also emphasize the higher mortality rate compared to the average population.[14] This creates an ongoing situation of violence that is equated to domestic violence scenarios, in which the victim is subjected to such abuse and oppression that it becomes very challenging to escape.[15]
 Neo-abolitionists argue that what opposing doctrines refer to as “voluntary prostitution”, and the control that they have over their decisions and their bodies, is under a fiction of consent since women involved in prostitution suffer from high levels of post-traumatic stress disorder,[16] and they show coping mechanisms like dissociative episodes to get through the sex activities.[17]
 Therefore the gender factor relies on prostitution’s characteristics, built on a basis of sex inequality. This questions women’s autonomy in this specific context, which constrains their human rights, due to the structural problem.[18]
 Regarding the argument about the relationship between prostitution and human trafficking, neo-abolitionists start with the concept of “trafficking in persons” given by the Palermo Protocol. This concept includes “abuse of power or a position of vulnerability” as a factor in obtaining consent for exploitation.[19] This approach considers intersectionality factors, including extreme poverty and gender, as conditions for vulnerability.
 Moreover, neo-abolitionists base their argument on studies that show that countries that legalize prostitution experience increased human trafficking. The risks involved in illicit activities are lower, and the profits are significantly higher due to the amount of demand, compared to countries where prostitution is criminalized.[20]
 The Neo-abolitionist feminist approach advocates for a system of partial criminalization of prostitution, seen as the most effective way to protect women’s rights, by applying the effect of the sword of human rights, instigating the criminalization of buyers, procurers, and landlords.[21] In the next section, it will be explained why the pro-sex worker’s feminist approach criticizes this legal model. Women’s rights will then be protected in the form of a shield of human rights, contrary to what neo-abolitionists propose.
 The Pro-sex workers’ feminist approach
 The starting point of the feminist approach that supports sex workers is the principle of self-determination and the right to autonomy, avoiding referring to prostitution as inherently exploitative, and prostitutes as victims of violence against women.[22]
 Pro-sex workers emphasize the need to distinguish between coercion and consent, where “voluntary prostitution” should be framed as work, and when there is “force” involved, we are in a situation of violence, such as human trafficking and/or the exploitation of prostitution.[23]
 This distinction is critical, because it protects prostitutes’ agency, since it reflects their autonomy and self-determination, avoiding infantilization of sex workers’ choices,[24] and stigmatization.[25] At the same time, when “voluntary prostitution” is not considered, sex workers engage in more unsafe sexual practices, and they are subject to more police persecution,[26] and their economic capacity is impoverished.[27] Through partial criminalization, a decrease in demand decreases the capacity for negotiation with clients, causing the activity to develop underground.[28]
 Pro-sex workers emphasize that sex work is work, which is why they refer to prostitutes as sex workers. Their explanation for women’s engagement in prostitution also recognizes the unfavourable socio-economic conditions like in the neo-abolitionist approach, but in this case, it stresses the fact that most workers in non-sexual jobs are also working under conditions of oppression.[29]
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