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Introduction


This book compiles nine of the most interesting and significant rulings from the Court of Justice of the European Union (CJEU) in 2023 concerning public procurement.


The purpose of the book is to provide a practical and accessible review of these decisions, focusing on how they impact the practices of public contracting authorities, suppliers, and other stakeholders operating within the framework of EU law.


I hope this book will serve as a valuable resource for anyone seeking to understand how the CJEU enforces the fundamental principles of transparency, equal treatment, and proportionality, and how these principles are translated into concrete solutions in practice.


Oslo, January 2025


Robert Myhre









1. C-403/21, Judgment of 26 January 2023




	
- Interpretation of special legal requirements into the tender documents


	
- Rejecting a bidder for failing to disclose subcontractors in advance





I. THE ESSENCE OF THE CASE


The case concerns whether a contracting authority can require suppliers to meet obligations derived from special legislation, even when these obligations are not explicitly stated in the tender documents. Furthermore, it examines whether a bidder can rely on the capacity of another entity without formalizing this through a subcontracting agreement.


II. FACTS OF THE CASE


The case pertains to an open tender in Romania for technical services related to road construction, announced by the Timiș County Council. The contract value exceeded the thresholds set out in Directive 2014/24/EU. NV Construct, which placed fourth in the competition, challenged the compliance of the top three bidders, arguing they failed to meet requirements not specified in the tender documents but mandated by special Romanian legislation.


Tender Requirements:


The tender documents outlined technical and legal requirements for suppliers but did not include specific approval requirements from national authorities, such as the Romanian Railway Authority (Autoritatea Feroviară Română).


Claimant's Allegations:


NV Construct alleged that the top three bidders lacked the necessary approvals from national authorities as required under Romanian special legislation. They also argued that the selected bidder, which relied on the capacity of other entities, should have formalized this cooperation as a subcontracting agreement under Romanian law.


Contracting Authority's Defense:


The contracting authority claimed it was impossible to know at the submission stage whether specific activities, such as preparing expropriation documentation, would be necessary. They argued that such requirements could be fulfilled during the implementation phase and that there was no need for subcontracting agreements or specific approvals at the submission stage.


Selected Bidder:


The selected bidder indicated that they, or others as needed, would obtain the required approvals after contract award.


Core Conflict:


The issue was whether the contracting authority could impose specific requirements from special legislation that were not explicitly mentioned in the tender documents. Additionally, it addressed whether a bidder could rely on another entity's capacity without formalizing the relationship as subcontracting.


The ruling thus examined the balance between the need for clarity in tender documents and the flexibility afforded to suppliers in meeting requirements during contract execution.


III. THE COURT'S ASSESSMENT


The CJEU assessed the case under Directive 2014/24/EU, focusing on Article 58 (qualification criteria), Article 63 (use of others' capacity), and the fundamental principles of equal treatment, transparency, and proportionality.


1. Interpretation of Qualification Criteria (Article 58)


Requirements Must Be Included in the Tender Documents:




	The Court held that contracting authorities have flexibility in defining qualification criteria, but these must be proportionate, adapted to the nature of the contract, and clearly stated in the tender documents.


	Implicit requirements based on national legislation cannot be enforced unless explicitly outlined in the tender documents. Suppliers must have the opportunity to know and prepare for all applicable requirements to ensure equal treatment.





2. Interpretation of Using Others' Capacity (Article 63)


Formalizing Cooperation:




	The Court ruled that Article 63 does not mandate that bidders must use subcontractors when relying on another entity's capacity. Bidders have the flexibility to choose how to meet the requirements, whether through collaboration, subcontracting, or other legal arrangements.


	It was unnecessary for the selected bidder to name subcontractors for tasks that might not even be performed.





3. Principle of Transparency


Clarity in Tender Documents:




	The Court emphasized that tender documents must be clear and predictable to ensure transparency and fair competition. If special requirements from national legislation are not specified in the tender documents, they cannot later be used to exclude suppliers.





4. Principle of Proportionality


Assessment of Special Requirements:




	The Court stated that special requirements from national legislation, such as specific approvals, may be included in tender documents as qualification criteria or contract performance conditions. Such requirements must be necessary and reasonably related to the contract's objectives.





5. Timing of Fulfilling Requirements




	The Court accepted the contracting authority's argument that certain requirements, such as specific approvals, could be fulfilled during the implementation phase of the contract, making it unnecessary to require them at the submission stage.





III. PRACTICAL IMPLICATIONS FOR PROCUREMENT OFFICIALS


Clear and Precise Tender Documents


Formulation of Requirements:




	
Tender documents must specify all requirements for suppliers, including any special requirements derived from national legislation.


	Failure to mention such requirements in the tender documents may prevent the contracting authority from excluding suppliers who do not meet them.





Recommendation:




	Conduct a legal review of tender documents to ensure all relevant requirements are included, either as qualification criteria or performance conditions.





Timing of Requirement Fulfillment


Flexibility in Fulfillment:




	Requirements that only become relevant during the contract's implementation phase do not need to be qualification criteria at the submission stage.


	This allows suppliers to obtain necessary approvals or certifications later in the process.





Recommendation:




	Assess whether requirements for approvals and certifications can be fulfilled in later phases, especially if they are not critical for bid evaluation.





Use of Others' Capacity


No Obligation for Subcontracting:




	Suppliers can rely on another entity's capacity without formalizing the relationship as subcontracting.


	
Contracting authorities must accept alternative forms of cooperation, such as agreements or other legal arrangements, instead of mandating specific subcontracting agreements.





Recommendation:




	Ensure tender documents allow flexibility in how suppliers meet requirements, without limiting it to a single form of cooperation.





Reduced Risk of Complaints


Avoid Surprising Requirements:




	Contracting authorities must avoid excluding or disqualifying suppliers based on requirements not clearly stated in the tender documents.


	This reduces the risk of complaints and legal disputes from suppliers.





Recommendation:




	Communicate requirements and evaluation criteria clearly to ensure all suppliers understand what is expected and how bids will be evaluated.





Proportionality and Transparency


Adaptation of Requirements:




	Qualification criteria must be proportional to the contract's objectives and necessary to ensure fair competition.





Recommendation:




	
Evaluate each requirement to ensure it is relevant, reasonable, and suited to the nature of the contract.





Handling National Special Legislation


Collaboration with Authorities:




	If national legislation imposes specific requirements affecting the tender documents, contracting authorities should collaborate with relevant authorities to ensure proper integration of these requirements.





Recommendation:




	Include national special requirements as clear qualification criteria or performance conditions in the tender documents.





VI. ANALYSIS


Can special national legislation not explicitly mentioned in the tender documents ever justify excluding suppliers if it was not communicated during the tender phase?
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