

        

            

                

            

        




	



IN RISKING JUSTICE, ERNIE HUNTER, A/K/A ERNIE THE ATTORNEY, TAKES THE READER THROUGH THE TWISTS AND TURNS THAT MAKE PRACTICING LAW A GAMBLER'S QUEST.


	In Risking Justice, Ernie Hunter, a/k/a Ernie the Attorney, discovers that his skill as a lawyer isn't always good enough to win the day. Sometimes it takes a lucky break. Whether a case involves a serious enterprise or plain tomfoolery, Ernie knows that his client believes that the cause is just. He also knows that the quest for justice can be a fools errand. Ernie's story is about the real world cases that a lawyer grapples with on a daily basis and the unexpected events that can turn an open and shut case into a gamble. As Ernie rolls the dice, he can only hope that his client's lucky numbers will be in play. 


	"Risking Justice is an authentic taste of the practice of law through the eyes of a people's lawyer in Michigan's Upper Peninsula. Nino Green knows what he's writing about. He edifies us with stories of how the law works and amuses us with his characters' very human problems...”---Hon. Marilyn Kelly, ; former Michigan Supreme Court Justice; current member, Wayne State University Board of Governors


	“This delightful book about practicing law in the small towns in Michigan’s Upper Peninsula could only have been written by a true 'Yooper.' The lawyers, and judges are all so real that they make us love and hate the legal profession at the same time. Risking Justice is for true lovers of legal drama. Green’s Ernest Hunter character perfectly captures the contrasting es


	 


	sence and flavor of practicing rough and sometimes ugly law amidst the natural beauty and purity of the Upper Peninsula,”---Hon. Donald E. Shelton. Circuit Court Judge, (retired), Ann Arbor, MI


	“...the human side of lawyers and judges, and the unholy clients whose less-than-perfect lives are on display in the courtroom...the book is an accurate portrayal of life as a small town attorney...a case is never simple, and the facts are rarely how we’d choose them to be. This book will entertain you, hearten you, and keep you reading to the end.”---Lisa Brouillette, Attorney, Florence, WI


	"Nino Green ...brings to brilliant life some of the many fascinating experiences he has had practicing law in Michigan’s Upper Peninsula for the last 50 years or so. His stories are by turn sad and happy; they are about human frailty and cupidity but also about human strength and magnanimity. What a profoundly captivating book."---Stephen Turner, Professor (retired), Department of English, Milwaukee Area Technical College, Milwaukee, WI


	"Nino Green writes of that which he knows-- one man's lifelong crusade for justice in rural America. And he delivers the story wistfully, in touching sentimental prose, sometimes dramatic, sometimes comedic."---Hon. Roy Gotham, Circuit Court Judge, (retired), Bessemer, MI






"Good lawyers are good storytellers. Nino Green's new book is like an evening in a cabin with an old friend, a fire, and a bottle of whiskey. His stories are like an old soldier's stories. Think of the Arabian Nights, but this time Scheherazade is a lawyer from the Upper Peninsula Funny, wise, and delightful."---Barry Goldman, Mediator/arbitrator, Bloomfield Hills, MI


	"If you want to learn something about how a canny lawyer plans his cases, you should read Nino Green’s well written book.  Added to this bit of “inside” information are some very nice portraits of the Upper Peninsula.   Nino is a city boy who has made good Up North.”---Bruce Miller, Attorney MillerCohen, Detroit, MI


	"...blend of quirky cases that gives the reader real insights into the legal system as practiced in the trenches... I laughed with delight as Ernie the Attorney  joined his insurance adjuster friend in a series of misadventures involving fly fishing, ice fishing and hunting camps."---Robert S. LaBrant, Attorney, Lansing, MI


	"After enjoying Justice on the Side, I looked forward to a sequel. Risking Justice did not disappoint. The semi-autobiographical, semi-historic adventures of Ernie the Attorney entertained me as Ernie led me through the halls of Upper Peninsula justice, the Upper Peninsula woods and the characters who peopled those halls and woods-- a humorous and informative trip."---Victoria Ann Radke, Attorney, Escanaba MI


	














	



Risking Justice


	More Fables and Foibles of Ernie the Attorney 


	 


	NINO E. GREEN


	 


	[image: ]


	 


	Moonshine Cove Publishing, LLC


	Abbeville, South Carolina U.S.A.


	 


	This book is a work of fiction. Names, characters, places and incidents are products of the author’s imagination or are used fictitiously. Any resemblance to actual events, locales or persons, living or dead, is entirely coincidental.


	 


	Copyright 2018 by Nino Green


	 


	This eBook is also available in print (ISBN: 978-1-945181-283) at quality book stores and online retailers.


	This eBook is licensed for your personal enjoyment only. It may not be re-sold or given away to other people. If you would like to share it with another person, please purchase an additional copy for each recipient. If you are reading this book and did not purchase it, or it was not purchased for your use only, then please return it and purchase your own copy.


	Thank you for respecting the hard work of the author.






ISBN: 978-3-96246-194-2


Verlag GD Publishing Ltd. & Co KG, Berlin


E-Book Distribution: XinXii


www.xinxii.com


[image: ]



	














	 


	To the memory of  my father, Manning Green, who inspired his four children to become lawyers, and Ellen, the mother who suffered our mealtime debates without losing her sense of humor.
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	Prologue


	 


	Ernest Hunter, sometimes known as Ernie the Attorney, was born and raised to adulthood in Detroit. His Polish-born father owned and managed a furniture store. Jacob Hunter was an admirer of Samuel Gompers, A. Phillip Randolph and John L. Lewis. He loved to entertain Ernie with anecdotal accounts of the exploits of Joe Hill and Big Bill Haywood. Ernie's Hungarian-born mother, Nancsi, had been a union activist while working in Chicago's garment district. She loved the music, dance and folklore of her native Hungary and often sang to Ernie in her native tongue. Ernie's parents were not religious and Ernie inherited their secular values, dismissing, as fantasy, the notion that an egocentric deity presided over the universe and rewarded earthly prayers of subservience and praise with an idyllic afterlife. "It's just wishful thinking" Nancsi said. Although Ernie considered himself a political liberal, he did not profess allegiance to any formal ideology.


	Ernie was of average height and stature. He had his father's broad-shouldered physique and his mother's brown eyes and prominent cheekbones. He kept his straight, brown hair neatly trimmed and combed back from his forehead. With his winsome smile, he was modestly handsome and had a pleasant demeanor that tended to put others at ease. Having been exposed to the finer points of debate while listening to his parents at the kitchen table, he was predestined to become a student of the law.


	Ernie began his career as a lawyer in Detroit, with a lease on an office on the twenty-sixth floor of the Cadillac Tower and his first secretary was a forty-nine-year-old, gum chewing red-head, fired from another law office in the same building. As Rita Slutsky brazenly confessed to Ernie, "My boss didn't have a choice after his misses walked in on us while we were doing noon hour aerobics on the office sofa. I laughed when he couldn't find the zipper to his fly 'cause he was trying to put his pants on backwards. Of course, the misses didn't see the humor. Why would she? But don’t you get any ideas," she added, "learned my lesson. By the way," she asked, "are you married?" 


	"No, I'm not married, I don't have a sofa and I do my aerobics at home, alone." After a brief silence, her lips parted in a sly grin and Ernie blushed.


	In the early nineteen-sixties, Ernie was feeling increasingly isolated in the rapidly changing, inner-city neighborhood where he lived in a small apartment since entering law school During four years of legal studies and part-time work, he had little time for recreation and his social life was scant and unfulfilling. He needed to change his lifestyle, but the suburbs did not appeal to him as a suitable alternative. The sheltered milieu adorned with carefully landscaped lawns and sculpted shrubs, cul de sacs and strip malls, lacked the front porch neighborliness of the city streets of his childhood. His life was also complicated by a romantic mis-adventure with a married woman. Actually, it wasn't very romantic, and, worse, it was pointless. It was distracting him from a career for which he worked long and hard to prepare himself. There could be no happy ending and Ernie knew that he should bow out, but he couldn't decide how.


	While Ernie's malaise was festering, Byron Oates' health was failing. Oates, a lawyer in the small, Upper Peninsula city of Escanaba, had let it be known that he was badly in need of an associate. Hoping to seize upon the opportunity, Ernie drove the four hundred miles from Detroit to Escanaba, crossing the Mackinac Bridge for the first time, and arriving just days after Byron Oates died. Ernie introduced himself to Misses Oates, expressed his condolences and offered his help to wind up what remained of Byron Oates' law practice. With the blessing of the widow and the aid of Byron Oates' secretary, Kathy, a plump, cheerful young woman whose allegiance was dutifully transferred to her new employer, Ernie took charge of Oates' office and what was left of his practice. 


	After spending a week among tourists and traveling salesmen at a local motel, and several more weeks among assorted transients in a cheap, furnished apartment, Ernie rented a four room cottage on the Lake Michigan shore, several miles south of Escanaba. Set back from the highway and overlooking a smile-long stretch of sand beach, Ernie was struck by the contrast between the dark, quiet nights of his new surroundings and the constant glare and cacophony of sounds to which he had been accustomed n the city.


	During his first full day presiding over Byron Oates' law practice, Ernie made the acquaintance of Alan Ahonen, an insurance claims adjuster whose office was just a few steps down the hall. Alan boasted that he was a dedicated sport fisherman and an avid hunter, accustomed to the lifestyle of a rugged outdoorsman. Shorter than Ernie, slender and clean-shaven, with thinning hair, Alan didn't look the part. But Alan considered hunting and fishing to be the essence of manliness. When Ernie asked if Alan had to have a license to hunt avids, he was met with a frosty stare. Ernie made a mental note to tread more carefully when speaking of matters related to Alan's self-image. 


	Being newly arrived in Escanaba, Ernie had no claim to fame and had not yet begun make his fortune. But he was determined to do what he believed lawyers should be doing, helping people who needed help. "Do the work," his father once told him, "and the result will take care of itself." He began by assisting a few indigent clients, gratis, and by accepting an occasional criminal defense assignment for meager pay. This early scarcity of work left him with ample time to fall in love.


	Rachel O'Connell was a tall and slender, fair-skinned blonde with deep-set, pale green eyes and a playful smile and a throaty laugh. She lived in an apartment in Marquette, within walking distance of the courthouse where she worked as a juvenile probation officer. She and Ernie met quite by chance, over dinner and drinks following a probate court seminar at the Holiday Inn in Marquette. They had lingered over their drinks after the other diners left. Ernie called it "serendipity," and after their first night together, they sought and found other opportunities to be together. In a matter of a few months, they were being looked upon as a couple.


	A little more than a year after he settled in Escanaba, Ernie moved from Byron Oates' second floor office above a flower shop, to a first floor suite at the far end of Ludington Street, close to the county courthouse. His new reception area was large enough to accommodate Kathy's desk, a new typewriter and stand, several, metal file cabinets, a sofa, chairs and a couple of small tables where copies of Field and Stream and House Beautiful were stacked. A short hallway led from the reception area to Ernie's office, across, from a library and conference room. At the end of the hallway, a small refrigerator stood beside a counter that held an electric percolator and a collection of cups. Coffee, sugar and plastic utensils were stored with other items on shelves beneath the counter.


	Ernie made his move in springtime, and he began taking noontime walks on Ludington Street, often stopping for lunch at Tim and Sally's diner or the Sherman Lounge. After five o'clock on weekdays, he liked to drop in for a beer or cocktail at the Hiawatha, a tavern across the Street from Anderson-Bloom, the men's clothing store where he refurbished his wardrobe with a new suit, some dress shirts and a couple of neckties. Whenever Rachel visited, they took strolls through Ludington Park, stopping to view the boats moored in the harbor, or lingering among the picnic tables and listening to the city band perform in the band shell at the far end of the park.


	On summer weekends, they visited Fayette State Park on the Garden Peninsula, and the historic town site from which, during the mid-1800s, iron ore from Upper Peninsula mines was shipped to the foundries of the lower Great Lakes. They went east, toward Manistique, and stopped at Kitchi-iti-kipi, the deep, cold water spring that is the subject of native American legend. They drove to Munising and took a cruise to the Pictured Rocks, spent a night close to the harbor in Grand Marais and arrived the following day at Tahquamenon Falls where they hiked beside the rushing, tumbling water of the Tahquamenon River. At Sault Ste. Marie, they watched huge freighters slip through the locks that afford passage between the lower Great Lakes and Lake Superior. They rode a ferry from St. Ignace to Mackinac Island and spent the night at the Grand Hotel, returning to St. Ignace the following afternoon with a box of fudge and a couple of souvenir trinkets from Fort Mackinac.


	When not exploring the summer attractions of the Upper Peninsula, they sunned themselves on the warm beaches, or picnicked in the parks close to home. They attended the 4th of July parade at Gladstone, the week-long U.P. State Fair in August and the Labor Day parade at Rock.


	 In the fall of the year, when the leaves changed from green to brilliant reds, orange and yellow, Ernie and Rachel traveled west through Iron Mountain, Crystal Falls, Iron River, Watersmeet, Wakefield, Bessemer and Ironwood, and north through White Pine and Silver City. They hiked in the Porcupine Mountains and visited the Lake of the Clouds on their way to Ontonagon where they ate pasties at Syl's Cafe and drank beer at Mac's Bar. They toured the Keweenaw Peninsula, visiting Fort Wilkins and the Copper Harbor Lighthouse; and they  stood silently before the Italian Hall in Calumet, site of the 1913 Christmas Eve disaster. They drove from L'Anse, to Skanee and through the Huron Mountains to Big Bay, and were awed by he beauty of the wilderness. 


	Fall was Ernie's favorite time of year, but winter had him stymied. At Rachel's urging, he tried downhill skiing and was envious of the grace and ease with which Rachel negotiated steep declines and conquered moguls, while he pitched and lurched awkwardly down the slopes. He tended to lose his composure as he struggled to maintain his poise and balance, or fell, which was often. He bought cross country skis, and watched the confidence and equilibrium that Rachel enjoyed on the slopes gave way to frustration and fatigue as she tried, unaided by gravity, to match Ernie's pace on crude trails that wound through rough and uneven terrain. Winter, it seemed, was their nemesis.


	What frustrated Ernie most about winter in the Upper Peninsula was not the frigid temperatures, often driven well below zero by wind chill. It was not the snow that could make a highway disappear in an instant, giving one the feeling of being wrapped in a white cocoon. It wasn't even the gloom brought on by the pervasive  lack of sunlight. What bothered Ernie most of all was the length of the season, sometimes beginning with a late September or early October snowfall and often lasting until late April or early May when the last snowdrift disappeared beneath the emerging foliage of spring.


	Winters came and winters went, and Ernie did his lawyer's work, sometimes rewarded by success and sometimes not, but always with the understanding that the law is not perfect, and those to whom its mandates are entrusted can be flawed.


	He learned something important, something that would guide the rest of his career. When seeking justice, one must roll the dice. 


	














	 


	 


	 


	Chapter One


	Be Careful What You Ask For


	 


	The World Trade Center was completed. The Chicago Seven were acquitted of conspiracy to riot. California became the first no-fault divorce state. Eighteen-year-olds were given the right to vote in federal elections. The National Guard opened fire, killing four students at Kent State University. Charles Manson was convicted of murdering Sharon Tate. Janis Joplin died. 


	 


	Four men wearing heavy, winter topcoats plodded their way, single file, through the uneven drifts of blowing snow that covered the streets and sidewalks of Escanaba on a cold, winter morning. Just minutes earlier, Ernie Hunter finished shoveling a narrow path from the curb in front of his office building to its lighted front entrance. It snowed, on and off, all night, and it would be at least another hour before the city's plows would clear the streets. It was toward Ernie's lighted oasis in the gloom before sunrise that the solemn quartet made its way from their rented Lincoln Continental sedan on the opposite side of the street.


	Beneath their heavy topcoats, the serious-looking men wore dark wool suits, white dress shirts and expensive neckties. They were clean-shaven. There were no beards, and only one, the lead man, Edward Weeks, wore a small mustache. He was short and stout, in his mid-fifties, and had a gray cashmere scarf wrapped loosely around his neck. A black homburg, sprinkled with snowflakes, sat smartly upon his head, covering his straight, thinning, black hair. He was followed by Warren Handler, a slender and somewhat older man in a camel hair coat. Handler's ears were framed by long but narrow, brown sideburns. He had turned up the collar of his coat, clutching it firmly to his throat with a leather-gloved hand, and wore a tan trilby on his head.


	Slightly behind the first two, was a portly, hatless man with a ruddy complexion and a head of curly, brown hair that was beginning to fade to gray. Conrad Vezina's coat was open, as was the collar of his shirt. His necktie was loosened. He had not thought to button up before getting out of the heated town car. He seemed amused, with a hint of a grin, as he watched the two in front high-stepping their way through the snow, making an easier path for the two that followed. 


	At the rear of the procession was the youngest and tallest member of the group. Thirty-one years old and sporting a suntan from a recent Florida vacation; he wore a red, silk scarf, a black fedora and black, leather gloves. He was carrying a rather large, brown, leather briefcase. The others were empty-handed.


	They came to Escanaba to meet with Ernie, and they were on a mission.


	Months earlier, on a much warmer, and sunny, spring day, Ernie Hunter and Rachel O'Conner had been relaxing in their swimsuits on the beach in Gladstone, nine miles to the north of Escanaba. They were enjoying what Rachel called "a mental health day" from work. After a picnic lunch of cold meatloaf sandwiches and hot coffee from a thermos, they ventured, briefly, into the chilly water of Little Bay de Noc. Afterward, as they lay on a beach blanket that they brought with them for the occasion, they let the sun dry their swimsuits. The sand beneath the blanket was warm and the air above was dry, with only a hint of a cool breeze blowing in from the bay. 


	From their vantage, Ernie and Rachel could see the low, dull skyline of Escanaba and an ominous, thick, black, mushroom cloud that was swirling upward from approximately where the Chicago and Northwestern Railroad tracks abutted a dock from which freighters were loaded with iron ore shipped by rail from the iron range of Marquette County. On this day, however, no freighters were at the dock as iron ore pellets, shipped from a pelletizing plant, were being dumped from railroad cars onto an open conveyer and transferred to stockpiles in the railroad's switching yard.      


	Do you see that?" Ernie asked, startled, pointing to the dark, rapidly expanding cloud. "There must have been an explosion. But I didn't hear anything."


	"I didn't hear anything either," Rachel said. "But something must have happened. I can't imagine. And you're right. It looks like something exploded."


	"Let's take a ride over and get a closer look," Ernie said as he reached for his jeans.


	"But I'm not quite dry yet," Rachel said as she started to get to her feet.


	An elderly man sunning himself on a canvass beach chair next to them leaned toward them and said, "It's the new ore handling facility. The C&NW is unloading iron ore pellets. It's dust, the cloud I mean, from the pellets. It's a new process. Looks like it's going to be a messy one."


	Ernie remembered reading about it in the local newspaper. The city council approved a plan to allow the C&NW to store iron ore pellets on its lakefront property in Escanaba. An old, high-level ore dock from which railroad cars fed raw, low grad hematite, through chutes to freighters waiting below had been replaced by a low-level dock. Instead of shipping crude ore directly from the mines to waiting freighters, concentrated ore in the form of pellets was being stockpiled in Escanaba to await transfer to the freighters. When stored at the mines, the ore was taxed as the personal property of the mining company. Pellets stored on railroad property in Escanaba were considered "in transit." Thus, no tax. It had seemed reasonable enough when Ernie first read about it. But as he stared at the billowing dust hovering over north Escanaba, he was beginning to have doubts.


	Ernie's doubts were reinforced weeks later when he arrived at his office and found his reception area filled, wall to wall, with residents of Escanaba's north side. Their homes, they told him, were being engulfed in iron dust. Exterior paint was being ruined, stained with the red and orange hues of iron rust. Inside the homes, plaster was cracking as interior walls succumbed to the harsh vibrations of empty ore cars slamming against each other. Day and night, the cars, emptied of their loads of iron pellets, rolled, at uncontrolled speeds, down a steep grade and coupled on impact. At night, diesels, with their engines idling, stood behind the homes and added to the noise and vibrations, hour after hour, all the while emitting noxious exhaust fumes and making sleep impossible. For some, the view of Little Bay de Noc and the Stonington Peninsula across the bay was now hidden behind eight million tons of iron ore pellets piled to a height that blotted out the horizon. 


	Some of the homeowners met with other lawyers before turning to Ernie. The C&NW, they were told, was too formidable an opponent for any small-town practitioner. What was needed was a large, urban law firm with substantial resources, perhaps from Chicago or Detroit. But the large firms that they approached wanted substantial retainers that no single household could afford. Ernie, however, was a risk taker, and he could not resist the challenge or the likely notoriety But it was with more than a little apprehension that he agreed to represent the members of fifty households in Escanaba's north town. With a nominal retainer from each household and a future fee contingent upon his success, he embarked upon a venture that could make or break him. 


	The lawsuit that Ernie filed in the federal court at Marquette was assigned to Judge Kent Waldron, an ill-tempered despot whose bullying terrified all but the most battle-hardened lawyers. Judge Waldron rarely passed up an opportunity to show disdain for performance that he considered deficient. Once, while listening to a long and boring speech being made to a large gathering of lawyers, Judge Waldron lamented in a voice that could be heard throughout the room, "Whoever circumcised this son-of-a-bitch must have thrown away the wrong piece." Ernie, was alarmed and dismayed that he would have to face Judge Waldron, and he immediately demanded a jury trial.


	In response to Ernie's jury demand, four well-dressed lawyers for the C&NW descended upon Ernie's office on this cold, dark winter morning.


	After they stamped their feet to shake the snow from their shoes in the entrance hallway, Kathy took their damp coats and hats and hung them on a coat rack just inside the doorway to her reception area. They followed her to Ernie's library and seated themselves around one end of a long, oak conference table They declined Kathy's offer of hot coffee. They were here on serious business and there were no smiles among them as Kathy retreated from the room and Ernie entered, holding a fresh cup of coffee. 


	He took a seat at the far end of the table, aware they would be coming to see him from a phone call Warren Handler's secretary made. She did not enlighten him as to their purpose. He greeted them with a wistful smile and asked, "To what do I owe the pleasure of your visit?" They didn’t look like they had pleasure on their minds.


	Ed Weeks, the team's leader from C&NW's corporate headquarters in Chicago, spoke first. "We would like to save you, ourselves and our respective clients the considerable risk, not to mention expense, of a jury trial. Why should we place our clients' fate in the hands of a group of unsophisticated jurors?" He spoke as if he were lecturing a novice, although in fact, he had never tried a case and had only seen the inside of a courtroom once, when his daughter got her divorce from her first husband. "My company," he added, "has resources at its disposal that you can't hope to match," He wanted to be certain that Ernie had not overlooked the obvious. "It will be better for everyone if we don't have to use those resources preparing a case for a jury."


	Ernie was detethat he was not i publication cost.et earned enough to pay publication costs."Are you suggesting that you're about to start a spending war? I'm prepared to manage the costs, if that's what you're talking about. How much is your client prepared to waste in order to bully me?" 


	Fearing that Weeks had misjudged Ernie and was about to start a quarrel, Warren Handler, chimed in. Handler was the senior partner in the Marquette law firm that served as local counsel to the C&NW and several other railroad companies. "The C&NW is a community asset," he said. "It provides the jobs that generate the income that its employees spend with local businesses right here in Escanaba. It pays taxes and benefits the citizens of Escanaba in many other ways. Why bite the hand that feeds you? Your clients aren't likely to win many friends with this lawsuit. Let's try to get this settled without a trial. If we don't settle, let's, at least, have Judge Waldron fashion a decision that everyone can live with. Why gamble on a jury verdict that might pit neighbor against neighbor?"


	A diminutive, figure of a man, Handler seemed tired and frail. He spoke hesitantly, with a slight quiver in his voice. Ernie was thinking that perhaps Warren had been too long without a drink, or a cigarette or both. Ernie had quit smoking and he was not inclined to enable Handler's habit. He decided not to set out an ashtray, even though he still had several tucked away in his desk. Handler's warning about conflict among neighbors didn’t impress him. The lawsuit might not sit well with the City Council or the Chamber of Commerce, but that was not likely to be a concern to his clients who were mostly housewives, mill and warehouse workers and government clerks and laborers.


	"Instead of fighting each other in the courtroom, we should be trying to solve the problem for your people and for ours." Conrad Vezina, picked up where Handler left off. "Like Warren says, a trial is not going to foster good relations. Our clients share the neighborhood. We should be helping them to reconcile their differences. That takes cooperation and compromise. A jury can't help us with that, but the judge can." He smiled as he spoke, looking to his colleagues, as well as to Ernie, for approval. Ernie couldn't help returning Conrad's smile. He seemed sincere, almost convincing, but certainly naive. Ernie might have found him amusing in a different setting.


	Andrew Finch, the youngest of the C&NW's lawyers, listened attentively, but said nothing. He would be the team's lead trial lawyer, the one who would examine and cross-examine witnesses. If his associates failed to persuade Ernie to withdraw his jury demand, Andy Finch's tanned, youthful face would be counted on to charm the jurors, especially those of the motherly gender. Andy remained silent, but maintained a serious demeanor. He hoped that Ernie would give him the opportunity to perform before a jury.


	Ernie listened politely until it was apparent that the others had said all they came to say. After an awkward but brief moment of silence, he thanked them for their advice and assured them that he would give the matter his serious consideration. That said, the meeting came to an inconclusive conclusion. Weeks and Ernie got up from their chairs and shook hands. Handler, Vezina and Finch followed suit. There was silence as they headed to the reception area where, amid mumbled thanks and goodbyes, Kathy handed them their coats and hats. Ernie watched from a library window as four frustrated lawyers made there way across the street, single file, through drifts of snow, to their parked car.


	At the first pretrial conference convened by Judge Waldron, the judge weighed in on the side of the C&NW. "You are making a serious mistake, Mr. Hunter" he warned. "The evidence in this case will be heavily weighted with technical studies and expert testimony. Juries rarely appreciate and often fail to understand that sort of information. I have considerably more knowledge and experience than your average juror when it comes to assessing the complex and sophisticated proofs and arguments we will be dealing with in this case. You would be doing your clients a disservice by placing their fate in the uncertain hands of lay people. " 


	It was no surprise to Ernie that the C&NW's lawyers were in unanimous agreement with the judge. Ernie was conflicted, but not for the reasons described by the judge. He believed that a jury was more likely than Judge Waldron to have empathy for his clients. But, by reputation, the judge, was a master at influencing juries. By reacting to testimony with facial expressions, subtle gestures and body language, this judge could, and often did, guide juries toward the result he favored. Because such actions are not recorded and do not appear  in a typewritten transcript, they cannot be used in to support an appeal based upon judicial bias or misconduct. Jury trial or trial by the judge, it was going to be a gamble either way.


	"It's a close call, " Rachel said when Ernie described his predicament, "but that's why you're paid the big bucks, isn't it?" They were having lunch at the Northland Hotel in Marquette, which was only a few blocks from her probate court office. Ernie was in Marquette for the morning conference and had to return to the court at one-thirty that afternoon. He would argue that Judge Waldron should issue a temporary restraining order stopping the C&NW from storing iron ore pellets in Escanaba while the case remained pending. He was not optimistic.


	"I’ll make a decision about a jury today," he told Rachel. "But with or without one, I'm afraid that this judge will try to sabotage my case. If he does, I will have to appeal. An appellate court would be more likely to overturn a judge's decision than a jury's verdict. Trial court judges are fair game, but it's far more difficult to get an appellate court to second guess a jury." 


	At the hearing on his request for an injunction Ernie argued that minimal harm would be done to the C&NW if it were required to delay the stockpiling of ore pellets in Escanaba. For many years, raw iron ore  remained at the mines in Marquette County until delivered directly to freighters docked in Escanaba. The pellets were simply a refined version of the ore that was never stockpiled at the Escanaba railroad yard. Ernie was simply asking that the status quo ante be restored until after the trial.


	The lawyers for the C&NW argued that Ernie's request came too late. The new ore handling process was already too well established to be abruptly halted. The old, high level dock was gone. The quantity of ore pellets that had to be stored exceeded the storage capacity of the mines. The responsibility for storage was taken over completely by the C&NW at a substantial investment in engineering and equipment costs. If storage in Escanaba were stopped, production would have to be halted or severely curtailed. The job loss and financial loss that would follow could never be recovered. To disrupt present operations would cause unreasonable hardship.


	During the hearing, Ernie called several of his clients to the witness stand. Judge Waldron interrupted Ernie's presentation repeatedly, asking questions that blatantly exhibited the judge's hostility. "Aren't we talking about a blighted neighborhood?"  "Weren't most of Escanaba's north side houses  built on the cheep?" "Don't plaster walls get dry and become brittle and tend to crack and crumble with age?" "Hasn't it been quite a long time since some of these old homes were given a fresh coat of paint?"


	 


	When the C&NW's witness testified, Judge Waldron lobbed  questions at them, to which the answers were as obvious as the judge's bias. "Hasn't north Escanaba had a railroad switching yard for decades?" "Wasn't the railroad there before many of the plaintiffs moved into the neighborhood?" "Aren't we simply talking about an increase in the level of an activity that has been going on for many year?" "Haven't there been freight cars coupling and diesels idling in back of these homes as long as anyone can remember?" If he does this to me in front of a jury, Ernie was thinking, I'm sunk.


	 Apparently satisfied that he successfully undermined Ernie's case for a restraining order, Judge Waldron announced his ruling. "The C&NW has made a considerable investment to improve the efficiency of its Escanaba facility, and the court is unwilling to impair the value of that investment by acting prematurely. Because the complaining homeowners knew, or should have known, that there was a railroad yard in the vicinity when they purchased their homes, the plaintiffs are not entitled to immediate relief. The case will proceed to trial and a final decision will be based on a full and fair hearing of all of the available evidence."


	Bang went the gavel. Court was adjourned.


	Ernie withdrew his demand for a jury trial. He would go toe to toe with Judge Waldron. He may rule against me in the end, but if I have to take an appeal, it will be me against him alone, without a jury that he can hide behind.


	Ernie left the federal courthouse and drove to the county courthouse, several city blocks away. It was four-thirty in the afternoon, and Rachel would leave her probate court office in half an hour. He told her earlier that he would wait for her in the large, domed circuit courtroom where much of the movie, Anatomy of a Murder, was filmed. With the circuit court already recessed for the day, the courtroom was empty. Ernie studied the portraits that hung on the courtroom walls. They portrayed the circuit judges who had presided over the court during its more than one hundred and fifty year history. There was no portrait of the actor who played the judge in the movie. It would have been a nice touch.


	When Rachel arrived, they picked up a pizza, took it to her apartment and opened a couple of bottles of cold beer. Ernie brought a gym bag on the trip, in order to spend the night with her. He planned to return to Escanaba for an arbitration hearing in the morning. They sat at the kitchen table, finishing their beer and only half listening to the evening news coming from the television in her living room. He told Rachel about the dismal day he spent in Judge Waldron's court. "When do you think the case will come to trial?"she asked .


	"Probably not for quite a while, I'm afraid. Maybe in a year, maybe two. The federal judges spend most of their time in Grand Rapids. There are only two in our district. They only come to Marquette a couple of times each year. Too bad my judge is not Harvey Nolan. He's the other judge, a JFK appointee, real down to earth. Judge Nolan would be more likely than Judge Waldron to sympathize with the underdog, which is me. But I'm stuck having to tough it out with a bully, and I'm going to do it without a jury." Rachel didn’t say so, but she wondered if Ernie’s decision was the right one.


	The arbitration hearing in Escanaba the following morning held no surprises. The facts were not disputed. An electric power company employee filed a grievance protesting a five day, unpaid suspension that he received for not responding to an emergency callout. The disciplined employee, Stanley Wozniak, a lineman with twelve years seniority, was also the owner of a local tavern, Woz's Corner Bar. He gave the company the tavern's telephone number to call in case the company needed him to work outside of his regular shift, during an emergency. Just such emergency arose during an evening thunderstorm in November of the previous year. High winds knocked down some trees, taking a power line with them and leaving several thousand customers without electricity. When the company's dispatcher called Wozniak's number at Woz's Corner Bar, there was no answer.


	The power company's labor agreement with the electrical workers' union gave management the right, during emergencies, to order employees to return to work after their regular shifts ended. Employees were to be called out in reverse order of seniority, the most junior employees being called first and the most senior, last. Because the power outage at issue occurred during the firearm, deer hunting season, the company had difficulty reaching its off-duty linemen and its efforts took it from the bottom of the seniority list up to Stanley Wozniak.


	On the stormy, Saturday night in question, Stanley was bartending at Woz's. His regular bartender failed to report, leaving Stanley to fend for himself. The tavern was filled to standing room only with deer hunters. When the tavern's telephone rang at ten minutes after ten, Stanley couldn’t help hearing the thunder and seeing the wet coats and hats that his customers shed as they came through the door. That gave him a pretty strong suspicion that the call might be from the company, and he wasn't taking any chances. He was not going to shut the bar down or leave it unattended in the middle of what likely would be his most profitable night of the year.
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