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  Introduction




  Welcome licensee candidates and future real estate professionals!




  We know you have worked hard just to get here – you’ve completed or nearly completed your prelicense curricula, and now all you have to do is pass the state license exam. But easier said than done – and that’s where we come in. We know the exam can be tough, and very nerve-wracking to prepare for. That’s why we created the California Real Estate License Express (CA-RELE) the way we did. Since we have been managing real estate schools and developing curriculum for forty years, we know how all this works – or fails to work. Let us assure you – you made the right decision buying this publication to prepare for your California exam. Here’s why.




  First, CA-RELE is comprehensive in that it contains both key content review and testing practice. And the text review is California-specific – not just simplistic national content, but terse, relevant and accurate state laws and regulations presented as a well-organized set of state ‘key point reviews’ ideal for pre-test memorization. But let’s not dismiss the importance of the national content either. CA-RELE’s national key point reviews are a succinct compression of tested national principles and practices that comprise the national portion of state license exams from coast to coast. Our content is drawn from our own national textbook, Principles of Real Estate Practice – one of the most widely used principles textbooks in the country. Finally, our national content, as well as our question selection, is further tailored to the state testing outline promulgated by the California Bureau of Real Estate (CalBRE). Thus the breadth and depth of the law reviews and test questions reflect the topic emphasis of your CA license exam.




  A word about the test questions… CA-RELE’s testing practice section consists of ten national practice tests, three state practice tests, and one state exam simulation test. The test questions are designed to cover the content covered by the law reviews – which reinforces your learning of the total body of information tested by your state exam. The questions are direct, to the point, and designed to test your understanding. When you have completed a given test, you can check your answers against the answer key in the appendix. You may also note that each question’s answer is accompanied by a brief explanation, or “rationale” to further reinforce your understanding.




  Your particular study and testing practice strategy using CA-RELE is up to you. But to fully exploit its comprehensive content coverage, you should try to review and memorize the key point reviews as much as possible. Then you should make every effort to take each exam, review your mistakes, and re-read the key point reviews that cover your weaker areas.




  In the end, as you know, it’s all up to you. Unlike other publications, we are not going to tell you that using this book will guarantee that you pass your state exam. It still takes hard work and study to pass. But we have done our best here to get you ready. Following that, the most we can do is wish you the best of success in taking and passing your state exam. So good luck!!
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  Section I: National Principles & Law Key Point Review




  Note: in the following pages, salespersons are sometimes distinguished from brokers. For broker-only states, the reader should substitute “broker” for “salesperson” and “managing broker” or similar title for “broker” as appropriate.


  




  Rights


  




  Land / Real Estate / Real Property




  Land:




  

    	surface, all natural things attached to it, subsurface, and air above the surface


  




  Real estate:




  

    	land + manmade permanent attachments


  




  Real property:




  

    	real estate + bundle of rights


  


  




  Bundle of Rights




  "PUTEE":




  P ossess


  U se


  T ransfer


  E xclude


  E ncumber


  




  Physical Characteristics of Real Estate




  Physical characteristics




  

    	Immobility; indestructibility; heterogeneity.




  




  Immobility




  

    	Land cannot be moved from one site to another; its location is forever fixed


  




  Indestructibility




  

    	Land is permanent and cannot be destroyed since by definition it extends below ground and into the sky




    	Since land is permanent, it does not depreciate




    	Only improvements depreciate and are insurable


  




  Non-homogeneity




  

    	Land is non-homogeneous; no two parcels of land are exactly the same since they have a different location


  




  Physical aspects of real estate




  [image: physical]



  




  Legal Title v. Equitable title




  Legal title




  

    	Full legal ownership of property and the bundle of rights as they apply to it. Contrasts with equitable title.


  




  Equitable title




  

    	An interest that gives a lienholder or buyer the right to acquire legal title to a property if certain contractual conditions occur


  


  




  Riparian / Littoral




  Riparian Rights (Rivers and Streams)




  

    	navigable: own land to water's edge




    	
not navigable: own underlying land to midpoint of stream


  




  Littoral Rights (Lakes and Seas)




  

    	own to high water mark


  




  Memory Tip:




  R: River Riparian




  L: Lake Littoral


  




  Real / Personal / Fixture




  Real Property:




  

    	land




    	fixtures




    	attachments


  




  Personal Property:




  

    	chattels




    	trade fixtures




    	emblements


  




  Differentiation criteria:




  

    	intention; adaptation; functionality; relationship of parties; contract provisions


  




  Conversion:




  

    	real to personal property-- severance personal to real property-- affixing


  




  Emblements:




  

    	plants or crops considered personal property


  




  Trade fixtures:




  

    	personal property items temporarily attached to real estate in order to conduct business


  


  




  Interests & Estates


  




  Interests




  Possession




  

    	Estate


  




  Non-possession




  

    	Encumbrance




    	Public interest


  


  




  Estates




  Freehold (Own)




  

    	Fee simple




    	

      

        	Absolute




        	Defeasible


      


    




    	Life Estates




    	

      

        	Conventional




        	Legal


      


    


  




  Leasehold (Lease)




  

    	Estate for years




    	Periodic




    	Estate at Will




    	Estate at Sufferance


  


  




  Freeholds




  Fee simple




  

    	
not limited by one's lifetime




    	absolute: highest form of ownership interest




    	defeasible: reverts to previous owner per conditions


  




  Life estate




  

    	passes to another upon death of a named party




    	remainder: named party to receive estate




    	reversion: previous owner to receive estate


  




  Conventional life estate




  

    	
limited to lifetime of life tenant or named party




    	pur autre vie: limited to lifetime of another, passes to remainderman or previous owner


  




  Legal life estate




  

    	created by operation of state law as opposed to a property owner’s agreement






    	designed to protect family survivors




    	homestead: 




    	

      

        	rights to one's principal residence





        	laws protect homestead from creditors




        	family must occupy the homestead






        	cannot be conveyed by one spouse




        	endures over life of head of household




        	interests extinguished if property destroyed


      


    


  



  




  Leaseholds




  Estate for years




  

    	specific, stated duration, per lease


  




  Periodic




  

    	lease term renews automatically upon acceptance of rent


  




  Estate at Will




  

    	for indefinite period subject to rent payment; cancelable with notice


  




  Estate at Sufferance




  

    	tenancy against landlord's will and without an agreement


  


  




  Ownership


  




  Forms of Ownership




  Tenancy in severalty




  

    	
sole ownership


  




  Tenancy in common




  

    	co-tenants individually own undivided interests




    	any ownership share possible




    	no survivorship




    	can convey to outside parties


  




  Joint tenancy




  

    	equal undivided interest jointly owned




    	survivorship




    	requires four unities to create: time, title, interest, possession


  




  Tenancy by the entireties




  

    	
husband and wife own equal undivided interest


  




  Community property




  

    	
joint property ownership by spouses as opposed to separate property


  


  




  Joint Tenancy & Four Unities




  Unity of ownership




  

    	owners hold single title jointly


  




  Equal ownership




  

    	owners always hold equal shares


  




  Transfer




  

    	may transfer to new owner as a tenancy in common interest with remaining joint tenants


  




  Survivorship




  

    	on death, interests and rights pass to other joint tenants


  




  Creation




  

    	requires "four unities," PITT:




    	

      

        	
Possession: acquire same possessory rights




        	
Interest: acquire equal, undivided interests




        	
Time: acquire interests at same time




        	
Title: acquire interests with same deed


      


    


  


  




  Community Property




  Separate




  

    	acquired before marriage





    	acquired by gift or inheritance





    	acquired with separate-property funds





    	
income derived from separate property



  




  Community




  

    	all other property earned or acquired during the marriage


  


  




  Estates in Trust




  

    	
Trustor gives title, deed, trust agreement to trustee




    	
Trustee renders fiduciary duties to trustor and beneficiary




    	
Beneficiary receives ownership benefits


  


  




  Condominiums




  

    	ownership of a unit of airspace plus an undivided interest in the common elements as tenant in common with other owners




    	may be sold, encumbered or foreclosed without affecting other unit owners





    	creation: by developer's declaration


  


  




  Cooperatives




  

    	ownership of shares in owning corporation, plusproprietary lease in a unit




    	corporation has sole, undivided ownership


  


  




  Encumbrances & Liens


  




  Easements




  Appurtenant




  

    	
attaches to the estate




    	
dominant tenement's right to use or restrict adjacentservient tenement




    	
by necessity, to landlocked owners




    	party wall easement in a shared structure: to not damage or destroy


  




  in Gross




  

    	
does not attach to the estate




    	
Personal-- not transferrable, ends upon death of easement holder




    	
Commercial-- transferrable, granted to a business


  




  by Prescription




  

    	obtainable through continuous, open, adverse use over a period


  




  License




  

    	
personal right to use a property




    	does not attach




    	non-transferrable




    	revocable


  


  




  Lien Types




  voluntary / involuntary:




  example:




  

    	mortgage lien / tax lien


  




  general / specific:




  example:




  

    	against any & all assets / against car or house


  




  superior / junior:




  example:




  

    	paid before juniors / paid after superiors by date of recording


  


  




  Lien vs. Title Theory State




  

    	
lien theory state – lender of mortgaged property holds equitable title rather than legal title; borrower holds legal title.




    	
title theory state – lender holds legal title to the mortgaged property until the mortgagor satisfies the terms and obligations of the loan.


  


  




  Lien Priority




  

    	Order in which liens against a property are satisfied




    	The highest priority lien is paid by foreclosure proceeds before any other lien


  




  Superior Liens by rank




  

    	Real estate tax liens




    	Special assessment liens




    	Federal estate tax liens




    	State inheritance tax liens


  




  Junior Liens by date of recording




  

    	Federal income tax liens




    	Judgment liens




    	Mortgage liens




    	Vendor's liens




    	Mechanic's liens (priority by date work performed)


  


  




  Foreclosure




  Mortgage lien foreclosure:




  

    	liquidation of collateral property by judicial, non-judicial, or strict foreclosure


  




  Judicial foreclosure:




  

    	lawsuit and court-ordered public sale; deficiency judgments, redemption rights



  




  Non-judicial foreclosure:




  

    	
"power of sale" granted to lender; no suit; no deficiency judgment; no redemption period after sale


  




  Strict foreclosure:




  

    	court orders legal transfer of title directly to lender without public sale


  




  Deed in lieu of foreclosure:




  

    	defaulted borrower deeds property to lender to avoid foreclosure


  


  




  Transferring & Recording Title


  




  Notice




  Notice:




  

    	how ownership is evidenced to the public


  




  Actual notice:




  

    	
knowledge acquired directly through demonstrable evidence, e.g., presenting or inspecting a deed, visiting a party in possession


  




  Constructive notice:




  

    	
knowledge one could have obtained, as presumed by law; imparted by recording in public records "for all to see"


  


  




  Voluntary / Involuntary




  Voluntary transfer




  

    	deed




    	will




    	public grant


  




  Involuntary transfer




  

    	descent (without will, with heirs)




    	escheat (without will nor heirs)




    	foreclosure (loan default)




    	eminent domain (public good)




    	adverse possession (hostile, open use)


  


  




  Deed Validity




  Requirements:




  

    	grantor




    	grantee




    	in writing




    	legal description




    	granting clause




    	consideration




    	grantor's signature




    	acknowledgement




    	delivery and acceptance


  


  




  Deed Clauses




  Premises: granting




  Habendum: type of estate




  Reddendum: restrictions




  Tenendum: other property included


  




  Deed Types




  Bargain and sale: "I own but won't defend"




  General warranty: "I own and will defend"




  Special warranty: "I own and warrant myself only"




  Quitclaim: "I may or may not own, and won't defend"




  Special purpose deeds: Used for different purposes, interests conveyed, or by different parties


  




  Deed Restrictions




  Deed restriction




  

    	single-property use restriction as stipulated in a deed; may not be discriminatory




    	examples: minimum area of a residence; setbacks; limits on other structures; conducting commercial activities


  




  Declaration restriction




  

    	use restriction in multiple-property declarations; enforced by court injunction


  




  Deed condition




  

    	usage restriction that can trigger repossession by a previous owner if violated


  




  

    


  




  

    

      




      Transfer Tax


    




    

      

        	Documentary stamp tax: tax on conveyance of real property based on price of property conveyed




        	 Facilitates ad valorem assessment




        	 Payment evidenced on deed


      


    



  


  




  Testate / Intestate




  Dies testate with heirs:




  Order of Title Transfer




  

    	first to creditors




    	then to homestead




    	then to heirs by will



  




  Dies intestate with heirs:




  Order of Title Transfer




  

    	first to creditors




    	then to homestead




    	then to heirs by laws of descent



  




  Dies intestate, no heirs:




  Order of Title Transfer




  

    	first to creditors




    	then to state by escheat



  


  




  Evidence of Title




  Forms of evidence to prove marketable title and ownership:




  

    	title insurance




    	attorney's opinion of abstract




    	title certificates




    	Torrens registration


  


  




  Leases


  




  Estate Types




  Gross lease




  

    	landlord pays expenses; tenant pays higher rent than net


  




  Net lease




  

    	tenant pays some or all expenses; rent is less than gross


  




  Percentage lease




  

    	landlord receives rent minimum plus percentage of retailer's sales


  




  Residential lease




  

    	gross lease hybrid; short term; uniform terms reflect landlord-tenant standards


  




  Ground lease




  

    	landlord owns and leases ground but does not own improvements


  




  Proprietary lease




  

    	for cooperative unit owners; indefinite term; assigned to new unit owner on sale


  




  Leasing of rights




  

    	leasehold transfer of rights for limited use; examples: air, mineral, water rights


  


  




  URLTA




  Leases:




  

    	clear lease terms




    	fair market rent




    	cannot waive rights


  




  Deposits:




  

    	limits on amounts




    	tenant's right to interest




    	rules and deadlines for returning


  




  Landlord Obligations:




  

    	bargain in good faith




    	provide maintenance and repairs




    	comply with building codes




    	provide safety and access




    	procedure for delivery of notices


  




  Tenant Obligations:




  

    	maintain condition




    	abide by rules and regulations




    	no damage or abuse




    	abide by approved uses




    	no disturbance of other tenants


  


  




  Lease Termination




  Causes




  

    	default




    	notice




    	property destruction




    	death




    	term expiration




    	voluntary agreement




    	condemnation




    	abandonment under certain conditions


  


  




  Land Use


  




  Planning and Zoning Definitions




  Building code: A standard of construction of an improved property established by local government officials




  Certificate of occupancy: A document confirming that a newly constructed or renovated property has fully complied with all building codes and is ready for occupancy




  Concurrency: A planning policy that requires developers to correct foreseen negative impacts of a development during the construction period of the project itself rather than afterwards




  Condemnation: 1. A decree that a parcel of private property is to be taken for public use under the power of eminent domain. 2. A government order that a is no longer fit for use and must be demolished.




  Deed restriction: A provision in a deed that limits or places rules on how the deeded property may be used or improved




  Eminent domain: A power of a government entity to force the sale of private property for subsequent public use




  Land use control: Regulation of how individual owners use property in a municipality or planning district. Control patterns are in accordance with a master plan




  Master plan: An amalgamated land use plan for a municipality, county, or region which incorporates community opinion, the results of intensive research, and the various land use guidelines and regulations of the state. Acts as a blueprint for subsequent zoning ordinances and rulings




  Non-conforming use: A legal or illegal land use that is not consistent with the current zoning ordinance




  Police power: A government's legal authority to create, regulate, tax, and condemn real property in the interest of the public's health, safety, and welfare




  Restriction: A limitation on the use of a property imposed by deed, zoning, state statute, or public regulation




  Special exception: A land use in conflict with current zoning that is authorized because of its perceived benefit to the public welfare




  Variance: A land use that conflicts with current zoning but is authorized for certain reasons, including undue hardship to comply and minimal negative impact to leave it alone




  Zoning ordinance A municipal land use regulation


  




  Land Use Planning




  




  Goals of land use control




  

    	preserve property values; promote highest and best use; safeguard public health, safety and welfare; control growth; incorporate community consensus




    	process: develop plan; create administration; authorize controls


  




  The master plan




  

    	long term growth and usage strategies; often required by state law




    	local plans fuse municipal goals and needs with state and regional laws


  




  Planning objectives




  

    	control growth rates: how much growth will occur and at what rate




    	control growth patterns: type of growth desired, where it should be located




    	accommodate demand for services and infrastructure


  




  Plan development




  

    	research trends and conditions; blend local and state objectives into master plan


  




  Planning management




  

    	commission makes rules, approves permits, codes, and development plans


  


  




  Public Land Use Controls




  




  Zoning




  

    	"police power" granted by state-level enabling acts; zoning ordinance: creates zones, usage restrictions, regulations, requirements




    	Enables urban land managers to create separate land uses that do not conflict with one another nor create incompatible adjacencies




  




  Types of zone




  

    	residential, commercial, industrial, agricultural, public, PUD




    	residential zoning regulates density or number of dwellings in an area




    	commercial zoning regulates intensity, or how much commercial activity is permitted in relation to size of the site


  




  Zoning administration




  

    	Zoning Board of Adjustment oversees rule administration and appeals


  




  Zoning Appeals




  

    	
Nonconforming use: legal if use existed prior to zone creation, illegal otherwise




    	
Variance: use exception granted based on hardship




    	
Special exception: based on public interest




    	
Amendment: change of zones; rezoning


  




  Eminent Domain




  

    	allows a government entity to purchase a fee or easement interest in privately owned real property for the public good and for public use in exchange for "just compensation”


  




  Planned Unit Development (PUD)




  

    	PUD zoning designed to regulate use of whole tracts of land with a singular design




    	Design purposes are to achieve optimum space efficiency and open space


  




  Subdivision Regulations





  

    	plat of subdivision and relevant requirements must be met and approved; must meet FHA requirements for insured financing






    	location, grading, alignment, surfacing, street width, highways




    	sewers and water mains




    	lot and block dimensions




    	building and setback lines




    	public use dedications




    	utility easements




    	ground percolation


  




  Building Codes




  

    	comprehensive onsite and offsite construction and materials standards; must be met to receive certificate of occupancy


  




  Environmental Restrictions




  

    	flood control; solid waste disposal; air quality; water quality; marine protection; noise control; toxic substances controls; lead paint; CERCLA; Superfund


  


  




  Zoning Appeals




  




  Zoning Board of Adjustment:




  

    	oversees rule administration and appeals.


  




  Nonconforming use:




  

    	legal if use existed prior to zone creation, illegal otherwise


  




  Variance:




  

    	use exception granted based on hardship


  




  Special exception:




  

    	based on public interest


  




  Amendment:




  

    	change of zones; rezoning


  


  




  Environmental Controls




  




  Areas of concern




  

    	air, soil, water quality; ambient health hazards; natural hazards


  




  Major legislation




  

    	limits damage to environment; standards for air, land, water, materials use


  




  Responsibilities & liabilities




  

    	disclosure and information for practitioners; remediation for owners


  



  




  Environmental Laws




  

    

      

        	

          Legislation


        



        	

          Date


        



        	

          Regulated


        

      




      

        	

          Solid Waste Disposal Act (later part of RCRA)


        



        	

          1965 (1976, 1999, 2002)


        



        	

          landfills


        

      




      

        	

          Air Quality Act, Clean Air Act


        



        	

          1967 (1970)


        



        	

          air quality standards


        

      




      

        	

          National Environmental Policy Act (NEPA)


        



        	

          1969 (1970)


        



        	

          created EPA


        

      




      

        	

          Flood Control Act


        



        	

          amended 1969


        



        	

          building in flood zones; flood insurance


        

      




      

        	

          Resource Recovery Act


        



        	

          1970


        



        	

          solid waste disposal


        

      




      

        	

          Water Quality Improvement Act


        



        	

          1970


        



        	

          dumping in navigable waters; wetlands


        

      




      

        	

          Water Pollution Control Act amendment


        



        	

          1972


        



        	

          dumping in navigable waters; wetlands


        

      




      

        	

          Clean Water Act


        



        	

          1972 (1977)


        



        	

          dumping in navigable waters; wetlands


        

      




      

        	

          Lead-based paint ban (US Consumer Product Safety Commission rule)


        



        	

          1978


        



        	

          lead-based paint in residences


        

      




      

        	

          PCB ban (EPA rule)


        



        	

          1979


        



        	

          polychlorinated biphenyls


        

      




      

        	

          RCRA amendment


        



        	

          1984


        



        	

          underground storage tanks


        

      




      

        	

          Comprehensive Environmental Response, Compensation and Liability Act (CERCLA)


        



        	

          1980


        



        	

          hazardous waste disposal


        

      




      

        	

          Superfund Amendment and Reauthorization Act


        



        	

          1986


        



        	

          hazardous waste cleanup costs


        

      




      

        	

          Asbestos ban (EPA rule)


        



        	

          1989


        



        	

          asbestos in building materials


        

      




      

        	

          Residential Lead-based Paint Hazard Reduction Act (EPA and HUD rule)


        



        	

          1992 (1996)


        



        	

          lead-based paint disclosure and treatment


        

      




      

        	

          Flood Insurance Reform Act


        



        	

          1994


        



        	

          flood insurance in flood zones


        

      




      

        	

          Brownfields legislation


        



        	

          2002


        



        	

          industrial site cleanup


        

      


    

  


  




  Legal Descriptions


  




  Purpose




  

    	to accurately locate and identify the boundaries of a parcel of real property to a degree acceptable by courts of law in the state where the property is located




    	general criterion is that it alone provides sufficient data for a surveyor to locate the parcel


  




  Metes and Bounds Method




  

    	describes perimeter by landmarks, monuments, distances, angles




    	usable within rectangular survey system




    	Starting at point of beginning (POB), follow perimeter, return to POB



  




  Lot and Block System




  

    	Used to describe properties in residential, commercial, industrial subdivisions




    	Tracts of land divided into lots, then grouped into blocks


  




  Rectangular Survey System




  Meridians:




  

    	north-south lines six miles apart


  




  Parallels:




  

    	east-west lines six miles apart


  




  Range:




  

    	north-south strip between meridians


  




  Tier:




  

    	east-west strip of area between parallels; also called township strip


  




  Township:




  

    	the six-mile by six-mile square at the intersection of a range and a tier


  




  Section of a township:




  

    	a 1 mile x 1 mile square; 1 section = 640 acres; 36 sections per township


  




  Fractions of a section:




  

    	going from the smallest to largest unit, indicate size and location within successively larger quarters or halves of the section: E 1/2 of the NE 1/4 of the NE 1/4 of Section 8


  


  




  Economics


  




  Supply




  

    	the quantity of a product or service available for sale, lease, or trade at any given time


  




  Demand




  

    	is the quantity of a product or service that is desired for purchase, lease, or trade at any given time


  




  Supply / Demand / Price




  Real Estate Supply:




  

    	property available for sale or lease; measured in dwelling units, square feet, acres


  




  Real Estate Demand:




  

    	property buyers and tenants wishing to acquire; measured in households, square feet, acres


  




  Interaction:




  

    	if supply increases relative to demand, price decreases;




    	if demand increases relative to supply, price increases


  


  




  Supply-Demand Cycle




  unmet demand → construction adds supply → market equilibrium → construction adds more supply → oversupply → construction stops → market equilibrium → demand absorbs supply → unmet demand → cycle repeats




  [image: supply-demand]


  




  Factors Influencing Supply and Demand




  




  

    	cost, availability of financing






    	availability of developable land






    	construction costs






    	capacity of  infrastructure






    	governmental regulation and police powers






    	changes in the economic base






    	in- and out-migrations of major employers






    	labor availability






    	land availability




  


  




  Government Influences on the Real Estate Market




  

    	local zoning power






    	local control and permitting of new development






    	local taxing power






    	federal influence on interest rates






    	environmental legislation and regulations




  


  




  Market Indicators




  

    	
Vacancy rates






    	

      

        	increases indicate buyer / tenant market & falling prices / rents




        	decreases indicate seller / landlord market & rising prices / rents


      


    


  




  

    	
Building permits – increases indicate declining vacancy; increasing prices & construction






    	
Prices






    	

      

        	increases indicate rising demand or declining supply or both




        	decreases indicate falling demand or rising supply or both


      


    


  


  




  Appraisal


  




  Regulation of Appraisal Practice




  FIRREA




  




  

    	Financial Institutions Reform, Recovery and Enforcement Act (FIRREA) enacted in 1989 to regulate appraisal practices






    	requires that competent individuals whose professional conduct is properly supervised perform all appraisals used in federally-related transactions






    	As of January 1, 1993, federally-related appraisals must be performed only by state-certified appraisers






    	
USPAP - Uniform Standards of Professional Appraisal Practice – competency standards established by theAppraiser Qualifications Board of the Appraisal Foundation


  


  




  Concepts and Principles of Value




  Supply and demand




  

    	When demand exceeds supply, scarcity exists, values rise.






    	When supply exceeds demand, surplus exists, values decline.






    	When supply and demand are, the market is in balance, values stabilize.




  




  Utility




  

    	A property’s use in the marketplace contributes to the demand for it.




  




  Transferability




  

    	How readily or easily title or rights to real estate can be transferred affects the property's value.




  




  Anticipation




  

    	The benefits a buyer expects to derive from a property over a holding period influence what the buyer is willing to pay for it.


  




  Substitution




  

    	A buyer will pay no more for a property than the buyer would have to pay for an equally desirable and available substitute property




  




  Contribution




  

    	the contribution to value of an improvement is equal to the change in market value that the addition of the improvement causes




  




  Change




  

    	Market conditions affect the benefits that can arise from the property 




  




  Highest and best use




  

    	A property achieves its maximum value when it is put to whichever use generates the greatest income and return. The highest and best use must be legally permissible, physically possible, financially feasible, and maximally productive




  




  Conformity




  

    	A property's maximal value is attained when its form and use are consonant with surrounding properties and uses




  




  Progression and regression




  

    	The value of a property is influenced by the values of neighboring properties




  




  Assemblage




  

    	Conjoining adjacent properties can create a combined value in excess of the values of the unassembled properties. This excess value is called plottage value




  




  Subdivision




  

    	The division of a single property into smaller properties can result in a higher total value




  


  




  Types of Value




  Market value




  

    	Market value is an estimate of the price at which a property will sell at a particular time. This type of value is the one generally sought in appraisals and used in brokers' estimates of value




  




  Insured value




  

    	Insured value is the face amount a casualty or hazard insurance policy will pay in case a property is rendered unusable




  




  Reproduction value




  

    	Reproduction value is the value based on the cost of constructing a precise duplicate of the subject property's improvements, assuming current construction costs.




  




  Replacement value




  

    	Replacement value is the value based on the cost of constructing a functional equivalent of the subject property's improvements, assuming current construction costs




  




  Salvage value




  

    	Salvage value refers to the nominal value of a property that has reached the end of its economic life. Salvage value is also an estimate of the price at which a structure will sell if it is dismantled and moved.




  




  Assessed value




  

    	Assessed value is the value of a property as estimated by a taxing authority as the basis for ad valorem taxation




  




  Depreciated value




  

    	Depreciated value is a value established by subtracting accumulated depreciation from the purchase price of a property




  




  Book value




  

    	Book value is the value of the property as carried on the accounts of the owner. The value is generally equal to the acquisition price plus capital improvements minus accumulated depreciation.




  




  Investment value




  

    	The value of an income property as indicated by the capitalized value of the cash flow the property generates




  


  




  Market Value Requirements




  The price willing buyer and seller would agree on given:




  

    	a cash transaction




    	reasonable market exposure




    	parties have market and property use information




    	there is no pressure to complete the transaction




    	transaction is arm's length: parties are not related




    	marketable title




    	no hidden influences


  


  




  Appraisal Process




  

    	Identify the purpose




    	Assimilate the relevant data




    	Assess the highest and best use




    	Estimate the value of the land




    	Apply the three approaches to value




    	Reconcile the values from the approaches




    	Compile the report


  


  




  Sales Comparison Approach




  

    	Identify comparable sales




    	Compare comps to the subject and make adjustments to the comparables




    	Weight values indicated by adjusted comparables for the final value estimate of the subject


  


  




  Adjusting Comparables




  Rules for selecting comparables:




  

    	must be physically similar




    	in subject's vicinity




    	recently sold in arm's length sale


  




  Rules for adjusting comparables:




  

    	never adjust the subject!




    	deduct from comparable if better than subject




    	add to comp if worse than subject




    	Remember: ("Subtract if Superior !")


  




  Weighting adjustments:




  

    	best indicator has fewest and smallest adjustments and smallest net adjustment from the sale price


  


  




  Cost Approach




  

    	Estimate land value




    	Estimate replacement cost of improvements




    	Estimate total depreciation




    	Subtract: (improvements - depreciation)




    	Add: (land value + depreciated improvements)


  


  




  Depreciation, Etc.




  Depreciation:




  

    	
loss of value from deterioration, functional obsolescence, or economic obsolescence


  




  Deterioration:




  

    	
wear and tear from use and aging


  




  Functional Obsolescence:




  

    	
outmoded physical or design features: curable or incurable


  




  Economic Obsolescence:




  

    	loss of value due to adverse changes in surroundings: incurable


  




  Curability:




  

    	curable: cost to cure is less than resulting contribution to value




    	incurable: cost to cure exceeds contribution to value


  


  




  Income Approach




  

    	Based on the principle of anticipation: the expected future income stream of a property underlies what an investor will pay for the property




    	Also based on the principle of substitution: that an investor will pay no more for a subject property with a certain income stream than the investor would have to pay for another property with a similar income stream.


  




  Steps in the Income Approach




  

    	Estimate potential gross income




    	Estimate effective gross income (potential - vacancy)




    	Estimate net operating income (NOI) (effective income - expenses)




    	Select and apply capitalization rate (NOI ÷ cap rate)


  


  




  Gross rent multipliers




  

    	Simplified income-based methods to estimate value






    	Method consists of applying a multiplier to the estimated gross rent of the subject






    	Multiplier is derived from market data on sale prices and gross rent






    	Does not necessarily produce accurate value estimates




  




  Formula




  

    	GRM = price divided by monthly rent






    	Value = GRM times monthly rent




  


  




  Preparing a Comparative Market Analysis




  Steps




  

    	Identify comparables sold, for sale properties, and expired listings






    	Compile comparison data for each comparable: price, sale date, location, age, lot size, site aspects, living area, bedrooms, etc.






    	Complete adjustments for differences; rules:




      

        	Never adjust the subject




        	Add value to the comparable if a feature is inferior to the subject




        	Subtract value from the comp if a feature is superior to the subject


      


    




    	Derive total adjustments for each comparable






    	Reconcile all value-adjusted comps to the subject to identify a value estimate




  


  




  Finance


  




  Mortgage Transaction




  Elements:




  

    	promissory note: promise to repay loan




    	mortgage: pledge of property as collateral for loan


  




  Mechanics:




  

    	borrower gives lender promissory note and mortgage




    	lender gives borrower funds and records a lien


  




  Hypothecation




  

    	use of real property as collateral for a mortgage loan




  




  Financial components




  

    	original principal: capital amount borrowed on which interest payments are calculated






    	loan balance: remaining unpaid principal at any point in the life of the loan






    	interest: charge for the use of money; rate fixed or variable






    	Annual Percentage Rate (APR) includes interest and all other finance charges; lender must disclose on residential properties






    	point: one percent of the loan amount






    	loan origination fee: charged by lender at origination to obtain required return






    	term: period of time for repayment of interest and principal






    	payment: the periodic payment of interest and/or principal






    	down payment: borrower’s cash payment applied to the purchase price






    	loan-to-value ratio: the loan’s share of the total value of the property






    	equity: at closing, the borrower’s cash invested in the property; thereafter, the difference between the market value and the loan balance




  


  




  Trust Deed Transaction




  Elements:




  

    	promissory note: trustor's promise to repay loan




    	deed of trust: title to property as collateral for loan


  




  Mechanics:




  

    	trust deed conveys title from the borrower/trustor to a third-party trustee




    	trustee holds title on behalf of the lender/beneficiary until the debt is repaid


  




  Promissory note




  

    	legal instrument executed by borrower stating debt amount, loan term, method and timing of repayment, interest rate, promise to pay; may repeat other provisions from mortgage document or deed of trust; negotiable instrument assignable to a third party


  


  




  Mortgage Clauses




  Payment of Principal and Interest: Prepayment and Late Charges




  

    	Borrower must make timely payments according to the terms of the note






    	Late payments or early payoffs may trigger penalties




  




  Funds for Taxes and Insurance




  




  

    	Borrower must make monthly payments to cover taxes and hazard insurance






    	Borrower may also have to pay flood insurance and mortgage insurance premiums






    	
Escrow account: reserve account for periodic payments of taxes and insurance.






    	Real Estate Settlement Procedures Act (RESPA) limits funds the lender can require for this purpose.




  




  PITI




  




  

    	Borrower's monthly payment for principal and interest is called the P&I payment (principal and interest)






    	The amount which includes the escrow payment is called PITI (principal, interest, taxes, insurance).




  




  Charges and Liens




  




  

    	Borrower is liable for paying any charges, liens, or other expenses that may have priority over the mortgage or trust instrument.




  




  Hazard or Property Insurance




  




  

    	Borrower must keep property insured as the lender requires.




  




  Occupancy, Preservation, Maintenance and Protection of the Property




  




  

    	Borrower must take and maintain occupancy as the borrower's principal residence according to requirements






    	Borrower must not abuse or neglect the including use for illegal purposes, creating hazardous waste on the property, or destroying the improvements




  




  Protection of Lender's Rights in the Property




  

    	Lender may take actions to protect its rights in the property if the borrower jeopardizes the property’s value.  The costs of these actions would be charged to the borrower 




  




  Mortgage Insurance




  

    	Lender may require private mortgage insurance, or PMI which protects the lender against loss from borrower default






    	Applies to loans that are not backed by the Federal Housing Administration (FHA) or Veterans Administration (VA) and that have a down payment of less than 20% of the property value




  




  Inspection




  

    	Lender may inspect the property with reasonable cause to fear damage to the collateral




  




  Condemnation




  

    	If the property is condemned or taken by eminent domain, lender reserves a claim on any resulting proceeds




  




  Transfer of the Property or a Beneficial Interest in Borrower




  

    	If  borrower sells the property without the lender's approval, the lender may demand immediate repayment of the loan balance.  This alienation clause, aka a due-on-sale clause, allows lender to prevent unapproved loan assumptions






    	The requirement to repay the loan before the scheduled due date is called acceleration.




  




  Borrower's Right to Reinstate




  

    	
If lender holds borrower in default, borrower has the right to reinstatement by performing certain actions, usually paying overdue payments plus expenses the lender






    	Clause is called a redemption clause






    	Gives the borrower time to satisfy obligations and prevent a forced sale




  




  Release




  

    	Agreement to release the lien obligation when borrower has paid off the loan






    	Release clause, aka defeasance clause, may require lender to execute a satisfaction of mortgage, aka release of mortgage






    	If deed of trust,  lender directs trustee to execute a release deed or deed of reconveyance to the borrower as trustor.






    	Release deed or satisfaction should be recorded as necessary




  




  Escalation Clause




  

    	Allows lender to increase the loan’s interest rate




  


  




  Types of Mortgages




  Conventional mortgages




  

    	Originated by banks and private financial institutions






    	No government-related insurance or guarantees as with FHA or VA






    	Typically require 20% down payments; smaller down payments may require PMI






    	Assumptions require approval




  




  Government loan programs




  

    	
FHA – federally insured loan programs (see following)






    	
VA – federally guaranteed loan programs (see following)




  




  Amortized fixed-rate v adjustable loans




  

    	
Amortized: payments include increasing increments of principal which retire loan balance over loan term






    	
Fixed rate: interest rate does not change – can have for amortized or interest-only loans






    	
Adjustable loans: interest rate fluctuates up or down with an index; payments may also vary




  


  




  Adjustable Loan Characteristics




  

    	
Mechanics: rate adjusts up or down with index; payments may or may not change;






    	
Negative amortization: loan balance increases if payments are less than what is owed given the balance and rate, i.e., unpaid monthly amounts are added to the principal balance






    	
Rate and payment caps: maximum amounts the interest rate or payments can increase in a given adjustment period or over the life of the loan; protects borrower from unaffordable increases






    	
Index and margin: interest rate tied to any number of financial indices. Margin equals a fixed point spread between the index and the interest rate






    	
Teaser rates: to attract borrowers, adjustable loans may have low initial rates which increase over subsequent adjustment periods to a more permanent market level. 




  


  




   Custom Mortgages





  

    	
Partially amortized with a balloon: payments will not retire principal balance over life of the loan, thus requiring a lump-sum payment, or “balloon” payment at end of term






    	
Interest-only loans:  loans where payments are interest only, and the principal balance is retired in full at maturity using a balloon payment






    	
Biweekly mortgage: loan payments are every-two weeks, a device that reduces total interest paid, but also shortens risk period for the lender






    	
Package mortgage: mortgage loans which also finance articles of personal property as part of the purchase transaction






    	
Home equity loans: funds borrowed using the homeowners equity for collateral; funds can be used for any purpose






    	
Purchase money mortgage: a seller-financed loan to the buyer of portions of the purchase price using the property as collateral.  Usually accompanied by a senior underlying first mortgage






    	
Reverse annuity mortgage:  a financial arrangement where the homeowner pledges equity to a lender in exchange for periodic payments of the pledged equity.  In essence it is the periodic receipt of equity liquidation in exchange for an increase of debt owed on the property.




  


  




  





  FHA Loans




  Insured loans granted by approved lenders to qualified borrowers.




  Loan term:




  

    	15, 30 years


  




  Qualifying ratios:




  

    	income: 31%




    	debt: 43%


  




  Minimum downpayment:




  

    	3%


  




  Mortgage insurance:




  

    	required at 78% LTV or above




    	premium = one-time 1.75-2.25% of loan amount, plus annual premium


  




  Points:




  

    	None


  




  Maximum loan amount:




  

    	varies by Metropolitan Statistical Area


  


  




  VA Loans




  Guaranteed loans:




  

    	granted by approved lenders to qualified veterans


  




  Qualifying ratios:




  

    	depends on lender


  




  Minimum downpayment:




  

    	None


  




  Points:




  

    	1.25 - 3.3, depending on downpayment, type of loan, type of veteran


  


  




  Loan Qualification




  Equal Credit Opportunity Act




  

    	lender must evaluate applicant according to applicant's own income and credit information




  




  Income qualification




  

    	income ratio and debt ratio qualify borrower's income; income ratio applied to gross income determines housing expense maximum; debt ratio takes revolving debt into account






    	income ratios: 25-28% conventional; 31% FHA-insured






    	debt ratios: 36% conventional; 43% FHA and VA




  




  Cash qualification




  

    	lender verifies applicant's sources of cash for down payment; extra cash enhances income qualification evaluation




  




  Net worth




  

    	extent to which applicant's assets exceed liabilities as a further source of reserves




  




  Credit evaluation




  

    	lender obtains credit reports to evaluate applicant's payment behavior




  




  Loan commitment 




  

    	
written pledge by lender to grant loan under specific terms; firm, lock-in, conditional, take-out




  


  




  




  The Mortgage Market




  Supply and demand for money




  

    	relationship between supply and demand for money affects interest rates, consumer prices, availability of mortgage money; regulated by Federal Reserve




  




  Federal Reserve control of money supply among banks




  

    	Sells T-bills to reduce money supply and increase interest rates; buys T-bills to increase supply and decrease rates






    	Sets the reserve requirement for member banks






    	

      

        	increase reserves to tighten money and raise interest rates




        	decrease reserves to loosen money and lower interest rates


      


    




    	sets the discount rate for member banks






    	

      

        	increase rate to tighten money




        	decrease rate to increase money supply


      


    


  




  Federal Home Loan Bank System (FHLBS)




  




  

    	Counterpart to the Fed for savings and loan associations




  




  Federal Deposit Insurance Corporation (FDIC)




  

    	Insures deposits up to $250,000 per depositor, per insured bank, for each account ownership category




  




  The primary mortgage market




  

    	Originates mortgage loans directly to borrowers;






    	Includes savings and loans, commercial banks, mutual savings banks, life insurance companies, mortgage bankers, credit unions




  




  The secondary mortgage market




  

    	Buys existing loans to provide liquidity to primary lenders; Fannie Mae, Ginnie Mae, Freddie Mac, investment firms, life insurance companies, pension funds




  




  Role of FNMA, GNMA, and FHLMC




  

    	FNMA buys conventional, FHA- and VA-backed loans and pooled mortgages; guarantees payment on mortgage-backed securities






    	GNMA guarantees payment on certain types of loans






    	FHLMC buys and pools mortgages; sells mortgage-backed securities




  




  Mortgage loan originator v. lender/banker v. broker




  

    	Mortgage loan originator: solicits, negotiates mortgage loans; requires MLO license






    	Mortgage broker: an intermediary who brings mortgage borrowers and mortgage lenders together, but does not use its own funds to originate mortgages






    	Mortgage banker: person or entity who funds or services loans for others and/or who sells mortgages to the secondary market




  


  




  Investment


  




  Investment Terminology




  Appreciation




  

    	An increase in the value of a property owing to economic forces beyond the control of the investor




  




  Asset




  

    	A tangible or intangible item of value


  




  Basis




  

    	A measurement of how much is invested in the property for tax purposes; adjusted basis is the original cost of the asset plus capital improvements minus depreciation




  




  Capital gain (or loss)




  

    	The difference between the net sales proceeds of an asset and its adjusted basis




  




  Cash flow




  

    	The remaining positive or negative amount of income an investment produces after subtracting all operating expenses and debt service from gross income




  




  Equity




  

    	That portion of a property's value owned by the legal owner, expressed as the difference between the property's market value and all loan balances outstanding on the property


  




  Leverage




  

    	The relationship between the yield rate of an investment and the interest rate of funds borrowed to finance the investment. If the yield rate is greater than the loan rate, positive leverage results. If the yield rate is less than the loan rate, negative leverage results




  




  Liquidity




  

    	The degree to which an investment is readily marketable, or convertible to another form of asset. If immediately salable, an investment is liquid; the longer it takes to sell, the more illiquid the investment. Real property is relatively illiquid in comparison with other types of investment




  




  Tax shelter




  

    	An investment that produces depreciation or other non-cash losses that a taxpayer can deduct from other income to reduce tax liability




  


  




  Investment Characteristics




  Ownership benefits:




  

    	income




    	appreciation




    	tax shelter: depreciation and interest deductions


  




  Ownership risks:




  

    	relatively illiquid




    	management intensive




    	negative leverage and price movements


  


  




  Investment Entities




  Direct:




  

    	investor buys directly and manages personally


  




  General partnership:




  

    	all members own and manage


  




  Limited partnership:




  

    	general partner manages; limited partners own but do not manage


  




  Real Estate Investment Trust:




  

    	investors buy trust certificates; trust invests in real estate assets




    	investors share returns per ownership percent


  


  




  Risk Assessment




  Market risk




  

    	Changes in the demand may cause investment to lose value and become illiquid




  




  Business risk




  

    	Changes in the operation of a business impacting the investment may reduce the income and appreciation capacity of the investment




  




  Purchasing power risk




  

    	Changes in the value of money as an exchange medium, such as through inflation, may decrease the practical value of your invested resource




  




  Financial risk




  

    	Changes in financial markets & interest rates  may reduce the value of the investment by making it less desirable and more expensive to maintain




  


  




  Business Brokerage




  Licensed activity




  

    	Business brokers must be licensed in real estate






    	Involves lease or fee conveyancing or dispositions




  




  Business enterprise v business opportunity brokers




  

    	Business enterprise brokers – engage in corporate transactions to sell or buy businesses that sell goods or services






    	Business opportunity brokers – sell or buy small businesses




  




  Comparisons between business and real property brokerage




  

    	Different to real estate brokerage –






    	

      

        	involves non-real-estate assets




        	business valued differently than real estate




        	may include corporate stock




        	may involve assuming short- and long-term liabilities




        	business market unlimited in geographic scope


      


    


  




  

    	Experience & knowledge needed beyond real estate






    	

      

        	corporate finance




        	business accounting




        	business valuation




        	business laws


      


    


  


  




  Taxation


  




  Real Property Taxation




  Property exemptions




  

    	Immune property: government property






    	Exempt property: religious organization and nonprofit facilities






    	Partial exemption: homestead exemption




  




  Tax lien enforcement




  

    	unpaid taxes → 




    	tax sale ordered → 




    	equitable right of redemption → 




    	tax sale to pay taxes, interest, and charges → 




    	statutory right of redemption → 




    	tax deed to successful bidder or holder of tax certificates




  


  




  Federal Income Taxes




  Principal residence taxation




  

    	Taxpayers can deduct mortgage interest, ad valorem taxes, and fees relating to mortgage loan acquisitions including points






    	May also deduct portions of living area used for in-home business, with qualifications




  




  Investment property income taxation




  

    	Tax is payable on net income after mortgage interest, depreciation, and operating expenses






    	Owners may not deduct reserves from income, nor loan principal






    	Taxable income is payable at ordinary income tax rates






    	Annual depreciation allowed is equal to the improvement value divided by the number of years in the depreciation term (established by IRS); cannot depreciate the land portion of total value




  




  Capital gain taxation of income property




  

    	Taxes are charged on the capital gain realized from the sale of income properties






    	Capital gain is equal to the amount realized at closing (price – selling costs) minus the adjusted basis of the property (beginning basis + improvements – total depreciation)




  


  




  Contract Law


  




  Contract defined




  




  

    	An agreement between two or more parties who have a "meeting of the minds," and have pledged to perform (or refrain from performing) some act.






    	A valid contract is legally enforceable by meeting certain requirements of contract law.






    	If a contract does not meet requirements, it is not valid and the parties to it cannot resort to a court of law to enforce its provisions




  


  




  Contract Status




  Valid:




  

    	meets all requirements


  




  Valid but unenforceable:




  

    	certain oral contracts; if performed, cannot change outcome


  




  Void:




  

    	not valid; unenforceable


  




  Voidable:




  

    	may be rescinded due to subsequent discoveries: if performed, cannot change outcome


  


  




  Contract validity




  [image: contract]




  Competent parties




  




  

    	legal age






    	mental competency






    	legitimate authority




  




  Mutual consent




  




  

    	clear and unequivocal offer and acceptance with an underlyingmeeting of the minds




  




  Valuable consideration




  




  

    	two-way exchange of valuable consideration for performance by the other party; not “love and affection”




  




  Legal purpose




  

    	promise, intent and content must be lawful; if illegal, contract is void – cannot contract to break the law




  




  Voluntary, good faith




  

    	no duress, coercion, fraud or misrepresentation




  


  




  Offer / Counteroffer / Acceptance




  Offer:




  

    	intention to enter into contract




    	must contain all intended terms




    	must be in writing




    	expires in "reasonable time" or date and time specified


  




  Acceptance:




  

    	unequivocal and manifest agreement to offer




    	no changes to offer whatsoever




    	signed, preferably dated


  




  Completed contract:




  

    	communication of acceptance to offeror




    	if by mail, offer is communicated upon mailing


  




  Counteroffer:




  

    	new or amended terms of a received offer




    	original offer is void


  




  Revoking an offer:




  

    	may be done at any time prior to offeree's communication of acceptance


  


  




  Contract Classifications




  Oral vs. written:




  

    	oral, or parol, contract may not be enforceable


  




  Express vs. implied:




  

    	express: all terms expressly agreed to




    	implied: unintentional agreement deemed to exist due to terms implied by actions


  




  Bilateral vs. Unilateral:




  

    	bilateral: both parties promise to perform




    	unilateral: one party performs only if other party performs


  




  Executed vs. Executory:




  

    	executed: fully performed




    	executory: performance yet to be completed


  


  




  Termination




  Causes:




  

    	Performance




    	Infeasibility




    	Mutual agreement




    	Cooling-period rescission




    	Revocation




    	Abandonment




    	Lapse of time




    	Invalidity of contract


  


  




  Breach & Remedies




  Rescission:




  

    	cancel contract; return deposits


  




  Forfeiture:




  

    	defaulting party gives up something according to contract terms


  




  Liquidated damages:




  

    	damages due a damaged party as stated in contract


  




  Suit for damages:




  

    	civil suit for money damages not covered by contract


  




  Specific performance:




  

    	suit to force party to fulfill contract promises


  


  




  Agency


  




  Universal / General / Special




  




  Universal:




  

    	represent in all matters




    	can contract for principal


  




  General:




  

    	represent in business matters




    	agent can contract for principal


  




  Special:




  

    	represent in single business transaction




    	normally agent cannot contract for principal




    	characterizes the brokerage relationship


  


  




  Termination




  




  Causes:




  




  

    	fulfillment




    	expiration




    	mutual agreement




    	incapacity




    	abandonment or destruction of property




    	renunciation




    	breach




    	bankruptcy




    	revocation of license


  


  




  Duties & Obligations




  




  Agent's Fiduciary Duties to Client




  Skill, care and diligence:




  

    	proactive; competent; act within bounds of expertise


  




  Loyalty:




  

    	place client interest above customer and self


  




  Obedience:




  

    	provided actions, instructions are legal


  




  Confidentiality:




  

    	extends beyond listing term indefinitely


  




  Full disclosure:




  

    	property condition; customers; material facts


  




  Accounting:




  

    	proper handling of monies and documents


  




  Obligations Owed Customers




  

    	honesty and fair dealing




    	reasonable care and skill




    	proper disclosure


  


  




  Misrepresentation and Fraud




  




  Puffing – licensee boasting about property's benefits




  Fraud




  

    	misstatement or failure to disclose material fact






    	knowledge that statement was false or fact should have been disclosed






    	party relied on misstatement






    	party was damaged by misstatement




  




  Intentional misrepresentation:




  

    	purposeful misstatement of material fact



  




  Intentional omission:




  

    	
purposeful concealment of material fact


  




  Negligent misrepresentation:




  

    	
unintended misstatement that agent should have known


  




  Negligent omission:




  

    	
unintended concealment that agent should have known


  


  




  Single / Dual / Sub / No Agency




  




  Single agency:




  

    	seller or buyer agency




    	tenant or landlord representation


  




  Subagency:




  

    	outside brokers and agents who help listing agent




    	listing broker's own agents


  




  Dual agency:




  

    	representing both sides




    	potentially illegal or conflict of interest




    	must disclose & obtain written consent




    	voluntary by consent




    	involuntary by actions of parties (implied agency)




    	duties: all but full disclosure and loyalty


  




  No agency:




  

    	"facilitator" or "transaction broker"




    	representing neither party in the transaction




    	duties to both parties: accounting; skill, care and diligence; honesty and fair dealing; disclosures affecting property value


  


  




  Disclosure Rules




  

    Note: agency disclosure rules vary by state – see State section for laws in your state




  




  Objectives of disclosure:




  

    	declare




    	explain




    	offer choice




    	obtain documented consent


  




  Seller agent disclosures to client:




  

    	in writing




    	on or before listing is executed


  




  Seller agent disclosures to customer:




  

    	in writing




    	upon first face-to-face contact, or upon substantive communication, depending on state law




    	oral disclosure permitted but must have written follow-up


  




  Buyer agent disclosures to seller:




  

    	in writing




    	upon first contact with listing agent or seller




    	substantive contact is assumed


  




  Dual agent disclosures:




  

    	"informed, written consent"




    	may not disclose price or financing positions or motivations unless authorized


  




  Facilitator disclosures:




  

    	on becoming transaction broker or on substantive contact, whichever is first


  


  




  Listings


  




  




  Parties / Duties / Contract




  




  Parties:




  

    	listing broker-- fiduciary of buyer client or seller client




    	subagent-- fiduciary of listing broker's client




    	customer-- non-fiduciary principal in transaction


  




  Fiduciary duties:




  

    	to client: loyalty; obedience; disclosure; care; diligence; accounting




    	to customer: honesty, care and disclosure


  




  Authority:




  

    	limited agency agreement




    	broker may not contract for client unless specifically authorized




    	clients liable only for broker's acts within scope of authority


  




  Contract law:




  

    	unilateral contract




    	oral listing is valid and enforceable




    	exclusive listing in some states must be written to be enforceable




    	personal service contract-- not assignable


  


  




  Types




  




  Exclusive right-to-sell:




  

    	given to one broker




    	usually must be written




    	must expire




    	broker gets commission if property transfers during period


  




  Exclusive agency:




  

    	exclusive excepting owner




    	oral or written




    	must expire




    	broker gets commission unless owner sells


  




  Open listing:




  

    	non-exclusive




    	oral or written




    	no stated expiration




    	procuring cause gets commission




    	no commission if client procures customer


  




  Net listing:




  

    	all sale proceeds above a seller's minimum price go to the broker




    	discouraged, if not illegal


  




  Multiple listing:




  

    	listing placed in MLS




    	owners consent to rules and provisions of MLS


  




  Buyer agency agreements




  ·         create a fiduciary relationship with the buyer




  ·         if exclusive, buyer agrees to only work with the buyer representative in procuring a property




  ·         must have an expiration date along with other requirements of a valid listing


  




  Compensation / Termination




  




  Compensation:




  

    	negotiated between agent and principal




    	where disputed among agents, agent with procuring cause is owed commission




    	based on results: find ready willing and able customer


  




  Causes for termination:




  

    	performance




    	infeasibility




    	mutual agreement




    	revocation




    	abandonment




    	breach




    	expiration




    	invalidity




    	incapacitation or death




    	involuntary transfer




    	destruction of property


  




  Agent's performance:




  

    	may perform only authorized tasks




    	must verify owner and property data




    	may delegate duties to salespeople and other brokers


  




  Revoking a listing:




  

    	clients always have power to revoke during period




    	may incur liability for commission or damages


  



  




  Brokerage


  




  Who May Broker




  Varies from state to state




  Yes




  

    	sole proprietorship




    	for-profit corporation




    	general or limited partnership




    	joint venture


  




  No




  

    	non-profit corporation




    	business trust




    	cooperative association


  


  




  Broker-Agent Relationship




  Legal relationship




  

    	salesperson:




    	

      

        	is agent & fiduciary of broker




        	acts in broker's name




        	is subagent of client


      


    




    	salesperson may not:




    	

      

        	have two employers




        	be paid by other parties




        	bind clients contractually


      


    


  




  Salesperson's employment status




  

    	employee or independent contractor




    	defined by agreement


  




  Obligations and responsibilities




  

    	agent to broker:




    	

      

        	obtain & sell listings




        	follow policies and employment provisions




        	promote ethics and broker's reputation


      


    




    	broker to agent:




    	

      

        	provide data, office support, compensation, training




        	uphold ethics, policies, and employment agreement


      


    


  




  Agent compensation




  

    	commissions per schedule after splits with cooperating brokers


  


  




  Commingling & Conversion




  Not allowed !!




  Commingling:




  

    	mixing broker's personal or business funds with trust funds




    	includes failure to deposit funds in a timely manner


  




  Conversion:




  

    	using trust funds for personal or business purposes


  


  




  Advertising Requirements




  

    	no misleading ads




    	ads must contain broker's ID




    	broker is responsible for content




    	no blind ads (concealed identity)




    	must disclose if agent owns property


  


  




  Anti-Trust Laws




  no collusion:




  

    	two or more businesses conspiring to disadvantage a competitor


  




  no price fixing:




  

    	two or more brokers agreeing to fix prices


  




  no market allocation:




  

    	colluding to restrict competition in a market segment in exchange for a competitor's reciprocal agreement


  


  




  Ethics & Fair Housing


  




  Professional Ethics




  

    	Apply Golden Rule




    	Does not have to conflict with profit




    	Influenced by personal code of behavior




    	Influenced negatively by employer's or other agents' bad behavior




    	Not regulated by statute




    	Support improved professional standards




    	Act can be legal but unethical




    	Code of Ethics and Standards of Practice




    	developed by the National Association of Realtors (NAR)promotes fair dealings with public, clients, and other brokers


  


  




  Fair Housing Law




  Civil Rights Act of 1866:




  

    	no discrimination in selling or leasing housing based on race


  




  Executive Order 11063:




  

    	no race discrimination involving FHA- or VA-backed loans


  




  Fair Housing Act of 1968 (Title VIII):




  

    	no discrimination based on race, color, religion, national origin




    	Exemptions:




    	

      

        	privately owned home where no broker is used and no discriminatory advertising is used




        	rental of 1-4 unit building where owner is also an occupant; no discriminatory advertising




        	facilities owned by private clubs; leased non-commercially to members




        	facilities owned by religious organizations with non-discriminatory membership requirements


      


    


  




  Jones v. Mayer:




  

    	no race discrimination, without exception


  




  Housing and Community Development Act of 1974:




  

    	no discrimination based on sex


  




  Fair Housing Amendments Act of 1988:




  

    	no discrimination based on sex or against the handicapped or familial status


  




  Equal Opportunity Poster:




  

    	must be displayed by brokers


  


  




  Prohibited Acts




  Forms of illegal discrimination




  discriminatory misrepresentation:




  

    	misrepresenting facts in order to discriminate


  




  advertising:




  

    	ads that restrict availability


  




  appraising:




  

    	may not consider protected classes as a factor adversely affecting value


  




  unequal services:




  

    	not rendering same service to all parties


  




  steering:




  

    	channeling buyers to or away from neighborhoods


  




  blockbusting:




  

    	inducing sale or rent based on incoming minorities that will lower values


  




  restricting MLS access:




  

    	MLS restriction to protected classes


  




  redlining:




  

    	not making loans in certain areas for discriminatory reasons


  


  




  Discriminatory Advertising (HUD)




  Race, Color, Origin, Religion:




  

    	cannot make limitations or preferences


  




  Sex:




  

    	no explicit preference


  




  Familial Status:




  

    	no preference or exclusion based on family makeup


  




  Handicap:




  

    	no exclusions based on physical capabilities


  


  




  Violations & Enforcement




  

    	File HUD complaint with Office of Fair Housing and Equal Opportunity




    	

      

        	within one year




        	HUD investigates




        	attempt to resolve out of court


      


    




    	May sue in court




    	

      

        	within two years




        	can get restraining order, damages


      


    




    	Violators are subject to criminal prosecution


  


  




  Truth / Reg Z / ECOA / RESPA / Flood




  Truth-in-Lending and Regulation Z:




  

    	Reg Z implements Truth-in-Lending Act & Consumer Credit Protection Act




    	

      

        	lender must disclose finance charges and APR prior to closing




        	borrower has limited right of rescission




        	lender must follow advertising disclosure requirements


      


    


  




  Equal Credit Opportunity Act:




  

    	prohibits discrimination in lending


  




  Real Estate Settlements and Procedures Act:




  

    	standardizes settlement practices




    	

      

        	lender must provide CFPB booklet, "Your Home Loan Toolkit"




        	lender must provide CFPB’s H-24 Loan Estimate of settlement costs within three days of application




        	lender must use CFPB's H-25 Closing Disclosure


      


    


  




  National Flood Insurance Act:




  

    	requires borrowers of "federally-related loans" to obtain flood insurance if property is in designated hazard area


  


  




  Sale Contracts


  




  Characteristics




  

    	binding, bilateral contract for purchase and sale




    	the enforceable "blueprint" for closing




    	contract is executory, or to be fulfilled




    	expires upon closing




    	must be in writing




    	for validity, must




    	

      

        	contain valuable consideration




        	identify property




        	be signed by all


      


    


  


  




  Creation / Deposit / Contingencies




  Creation:




  

    	created by unqualified acceptance of an offer




    	gives buyer equitable title, and power to force specific performance


  




  Deposit, or Earnest money escrow:




  

    	secures contract validity and buyer's equitable interest




    	varies in amount




    	deposit controlled by disinterested party who must act according to escrow instructions


  




  Contingencies:




  

    	conditions that must be met for the contract to be enforceable




    	must be clear




    	have expiration date




    	require diligence to satisfy


  


  




  Primary Clauses




  

    	parties




    	consideration




    	legal description




    	price and terms




    	loan approval provisions




    	earnest money




    	escrow




    	closing and possession dates




    	conveyed interest




    	type of deed




    	title evidence




    	property condition warranty/disclosures




    	closing costs




    	damage and destruction




    	default




    	broker's agency disclosure and who pays commission




    	seller's representations: property condition, marketable title


  


  




  Secondary Clauses




  

    	inspections




    	owner's association disclosure




    	survey




    	environmental hazards, compliance with laws




    	due-on-sale and seller financing disclosure




    	rental property tenant's rights




    	FHA or VA financing condition




    	flood plain and flood insurance




    	condominium assessments




    	foreign seller withholding




    	tax-deferred exchange




    	boilerplate: merger of agreements, notices, time of the essence, fax transmission, survival, dispute resolution, addenda


  


  




  Options




  Essentials




  

    	optionor gives option to optionee




    	unilateral contract: seller must perform, buyer need not




    	if option is exercised, option becomes bilateral sale contract


  




  Contract requirements




  

    	non-refundable consideration for the option right




    	price and terms of the sale




    	option period expiration date




    	legal description




    	must be in writing




    	must meet contract validity requirements


  




  Common clause provisions




  

    	how to exercise option




    	terms of option money forfeiture




    	how option money will be applied to purchase price


  


  




  Contract for Deed




  Essentials




  

    	purchase price is paid over time in installments




    	seller retains title, buyer takes possession




    	at end of period, buyer pays balance, gets legal title


  




  Interests and rights




  

    	seller may encumber or assign interest




    	seller remains liable for underlying mortgage




    	buyer may use, possess, or profit




    	buyer must make periodic payments, maintain the property, and purchase at the end of the term


  




  Default and recourse




  

    	buyer may sue for cancellation and damages or specific performance




    	seller may sue for specific performance or damages, or may need to foreclose


  


  




  Closings


  




  Settlement process




  

    	Identify selling terms & costs






    	Determine non-prorated debits and credits






    	Complete prorated debits and credits






    	Complete closing statement






    	Disburse funds




  


  




  RESPA




  Applicability




  

    	for residential property




    	first or second mortgage




    	federally-related mortgage, or




    	assumption modifying loan terms


  




  Information booklet




  

    	lender must provide CFPB booklet, "Your Home Loan Toolkit"


  




  Loan Estimate




  

    	lender must provide CFPB’s H-24 Loan Estimate of settlement costs within three days of application


  




  Closing Disclosure




  

    	lender must use CFPB's H-25 Closing Disclosure


  




  Referral fees and kickbacks




  

    	RESPA prohibits payment of referral fees and kickbacks




    	business relationships between firms involved in the transaction must be disclosed


  


  




  Debits & Credits




  Amount buyer must produce:




  

    	excess of buyer's debits over credits


  




  Amount seller must receive:




  

    	excess of seller's credits over debits


  




  Buyer’s credits




  

    	earnest money






    	loan amount






    	seller’s share of prorations buyer will pay




  




  Buyer’s debits




  

    	purchase price






    	expenses (per agreement or custom)






    	buyer’s share of prorations prepaid by seller




  




  Seller’s credits




  

    	purchase price






    	buyer’s share of prorated items prepaid by seller




  




  Seller’s debits




  

    	expenses (per agreement or custom)






    	seller’s share of prorated items the buyer will pay






    	loan balance and other liens to be paid off




  




  Non-prorated expenses




  

    

      

        	Buyer usually pays



        	Seller usually pays

      




      

        	

          Mortgage recording fees




          Documentary stamp tax




          Intangible tax on mortgage




          Mortgage-related fees: appraisal, credit, survey, loan origination




          Impound reserves: insurance, taxes




          Attorney fees


        



        	

          Stamp tax on deed




          Title insurance




          Brokerage fee




          Inspection fees




          Title-related expenses




          Attorney fees


        

      


    

  




  Prorated items




  

    

      

        	



        	arrears



        	advance

      




      

        	real estate taxes



        	x



        	

      




      

        	insurance premiums



        	



        	x

      




      

        	mortgage interest



        	x



        	

      




      

        	rents received by seller



        	



        	x

      




      

        	utilities



        	x



        	

      


    

  


  




  30-Day 12-Month Proration




  Formula:




  Monthly Amount = (Annual amount ÷ 12)


  Daily Amount = (Monthly amount ÷ 30)


  Proration = (Monthly amount x no. of months) + (Daily amount x no. of days)




  Example:




  An annual tax bill is $1,800. Closing is on April 10. What is the seller's share of the taxes?




  

    	($1,800 ÷ 12) = $150 monthly amount




    	($150 ÷ 30) = $5.00 daily amount




    	($150 x 3 months) = $450 Jan - Mar; ($5 x 10) = $50 Apr 1 - Apr 10; ($450 + 50) = $500 seller's share


  


  




  365-Day Method




  Formula:




  Daily amount = Annual amount ÷ 365 days; or




  Daily amount = Monthly amount ÷ no. of days in month




  Proration = (Daily amount x no. of days)




  Example:




  An annual tax bill is $1,800. Closing is on April 10. What is the seller's share of the taxes?




  

    	($1,800 ÷ 365) = $4.93 daily amount




    	Jan 1 thru April 10 = (31 + 28 + 31 + 10) days, or 100 days




    	($4.93 x 100 days) = $493 seller's share


  


  




  Truth-in-Lending/RESPA Integrated Disclosures Rule




  Forms and Procedures




  

    	effective since October 3, 2015






    	mandatory: Your Home Loan Toolkit booklet at loan application






    	Loan Estimate form:  3 business days after loan application






    	Closing Disclosure: 3 business days before consummation




  




  Good faith




  

    	Loan Estimate costs based on best information available






    	Closing Disclosure costs equal estimate costs within certain tolerances




  




  Types of charges




  

    	no limitation on increase over estimate






    	10% tolerance charges






    	0 tolerance charges




  




  Applicable transactions




  

    	most closed-end consumer mortgages, including: construction loans, loans secured by vacant land, loans to trusts






    	not covered: home equity loans, reverse mortgages, loans on mobile homes, loans by small lenders (no more than 5 loans per year)




  




  The H-25 form




  

    	5 pages, variable by loan type


  


  




  Risk Management


  




  Risk Management Strategies




  Avoidance




  

    	refrain from risky activity


  




  Reduction




  

    	reduce probability; share responsibility


  




  Transference




  

    	pass risk by contract; insurance


  




  Retention




  

    	accept risk; self-insurance


  


  




  Risk Management Procedures




  Education




  

    	train in laws, forms and procedures, job performance


  




  Disclosure




  

    	provide information to reduce misunderstanding & lawsuits; agency, property condition, duties, personal interest


  




  Documentation and record keeping




  

    	maintain evidence of compliance; manuals, forms, records, contracts, accounting, other documents


  




  Insurance




  

    	general liability, E & O, fire and hazard, flood, casualty, workers, personal property, consequential loss, surety bond


  


  




  Primary Areas Of Risk




  Agency




  

    	duties to all: honesty, fairness, care, skill, required disclosures;




    	duties to clients: diligence, loyalty, obedience, confidentiality, accounting, full disclosure




    	conflicts of interest




    	confidentiality duty lasts forever


  




  Property disclosures




  

    	property condition, lead-based paint, other conditions


  




  Listing and selling process




  

    	risks: listing agreement accuracy, Comparative Market Analysis results, closing cost estimates, advertising, authorizations and permissions, exceeding expertise


  




  Contracting Process




  

    	contracts for real estate must be in writing




    	risks: inaccuracy, illegal form, omitted elements, lapsed contingencies, wrong data, unauthorized practice of law


  




  Fair Housing




  

    	may not state preference, limitation or discrimination based on race, color, religion, national origin, sex, handicap, familial status


  




  Antitrust




  

    	Sherman Antitrust Act outlaws restraint of trade; Clayton Act outlaws practices that harm competition; Federal Trade Commission Act outlaws unfair methods of competition


  




  Rules and regulations




  

    	risks: commission of prohibited acts, practicing with an expired license, disclosure failures, earnest money mishandling


  




  Misrepresentation




  

    	unintentional: inaccurate information conveyed unknowingly




    	intentional: fraud, knowingly conveying false information


  




  Recommending providers




  

    	risks: consumer dissatisfaction, possible vicarious liability, undisclosed business relationship (RESPA violation as well as license violation)


  




  Financing and closing




  

    	risks: fair housing and ECOA violations; failure to monitor contingency period; failure to ensure proper disclosure of closing costs; RESPA violations


  




  Trust fund handling




  

    	risks: mishandling of earnest money deposits; commingling and conversion of trust funds; errors in use of trust accounts


  


  




  Property Management


  




  Management Functions




  Types of manager




  

    	individual, managing properties for multiple owners; building manager, employed to manage a single property; resident, employed to live and manage on site.




    	may specialize in a property type




    	manager is a fiduciary of the principal




    	specific functions determined by management agreement


  




  Reporting




  

    	monthly, quarterly, annually




    	annual operating budget, cash flow reports, profit and loss statements, budget comparison statements


  




  Budgeting




  

    	operating budget: rental rates, capital expenditures, reserves, salaries and wages; projects income based on past performance and current market




    	expenses, variable and fixed; capital expenditures: outlays for major renovations and construction; cash reserves set aside for variable expenses


  




  Renting




  

    	keep property rented and tenanted;




    	select compatible tenants and collect scheduled rents




    	legal issues: compliance with fair housing laws, Americans with Disabilities Act, and ECOA


  




  Property maintenance




  

    	balance costs of services, owner financial objectives, and tenant needs




    	routine, preventive, or corrective; staffed in-house or contracted out


  




  Construction




  

    	tenant alterations, renovations, expansion, environmental remediation




    	legal concerns: Americans with Disabilities Act;


  




  Risk management




  

    	risk ranges from natural disaster to personal injury, terrorism, and employee malfeasance




    	avoid or remove the source, install protective systems, buy insurance, self-insure




    	insurance for rented properties includes casualty, liability, workers’ comp, fire and hazard, flood, contents, consequential loss, surety bonds, multi-peril




    	handling of trust funds is a major risk area; mishandling carries heavy penalties


  


  




  The Management Agreement




  Components




  

    	names; description; lease term; owner’s purpose; responsibilities; authority; budget; allocation of costs; reporting; compensation; Equal Opportunity statement


  




  Rights, duties and liabilities




  

    	landlord: receive rent; receive premises in specified condition; enter and inspect; examine books; contract, hire vendors, set rents; pay management fee; comply with laws




    	manager: hire and fire; contract; perform management tasks without interference; maintain financial records, make reports, budget, collect rent, find tenants, maintain property, meet owner goals; liability for trust funds; comply with laws
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